IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20940

Corporate Health I nsurance, Inc.;
Aetna Health Plans of Texas, Inc.;
Aetna Health Plans of North Texas, Inc.;
Aetna Life I nsurance Conpany,
Pl ai ntiffs-Appel | ees- Cross- Appel | ant s,

V.

The Texas Departnent of |nsurance,
Def endant - Cr oss- Appel | ee,

Jose Mont emayor, Conm ssi oner of the Texas Departnent of | nsurance;
John Cornyn, Attorney Ceneral, State of Texas,
Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court
For the Southern District of Texas

July 27, 2000
ON PETI TI ON FOR REHEARI NG
(Qpi ni on June 20, 2000, 5'" Gir., 2000 F. 3d )

Bef ore Hl GG NBOTHAM and PARKER, Circuit Judges.”’
PATRICK E. H Gd NBOTHAM Circuit Judge:

The State of Texas petitions for panel rehearing, urging
reconsideration of that portion of our opinion in which we
concl uded t hat the | ndependent Revi ew Organi zation (I RO provisions
appearing in the Texas |Insurance Code were preenpted. Texas

contends that the panel factually m sunderstood the I RO provi sions

“This matter is being decided by a quorum 28 U. S.C. 46(d).



and that the recent Suprene Court decision in Pegramv. Herdrich?

cast doubt on both the panel opinion in this case and this court’s

prior decision in Corcoran v. United HealthCare, Inc.?

In Pegram the Court held that mxed eligibility and treat nent
deci sions that were made by an HMO acting through its physicians
were not fiduciary acts under ERI SA, and therefore no federal claim
under ERI SA for breach of fiduciary duty based on such deci sions
was stated.® Texas points to the Court’s observation that such a
claimwoul d duplicate state mal practice liability.*

The Court’s holding in Pegram conports with our hol ding that
certain liability provisions were not preenpted, specifically
direct liability for physicians’ nalpractice when nmaking “health
care treatnent decisions” and the ensuing vicarious liability for

the HM>s.®> However, we do not read Pegram to entail that every

1120 S. . 2143 (2000).

2965 F.2d 1321 (5th Gr. 1992).
3120 S. ¢. at 2158.

‘See id. at 2157-58.

°Corporate Health v. Texas Dep’t of Ins., No. 98-20940, 2000
WL 792345, at *4, *5 (5th Cr. June 20, 2000); see also id. at *5
n.34. But see Jass v. Prudential Health Care Plan, Inc., 88 F.3d
1482 (7th Cir. 1996). In Jass, the Seventh Circuit held that
vicarious liability clains against an HMO based on the mal practi ce
of a treating physician were preenpted because the necessary agency
determ nation would require an analysis of the underlying health
care benefit plan and thus would “relate to” the benefit plan. I|d.
at 1493.

The al | eged negligence at issue in Jass, however, was not the
treati ng physician’s negligent provision of services but rather the
physician’s failure to provide care once coverage had been deni ed.
While that distinction was not the only basis for the court’s
holding, it was found to be significant. See id. In our pane
opi ni on, we expressly distinguished that situation and held only
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concei vabl e state |aw claim survives preenption so long as it is
based on a mxed question of eligibility and treatnent,® and
Corcoran hel d ot herwi se.’

In our panel opinion, we concluded that the | RO provisions
allowed review of “adverse determ nations” which included
“determ nations by nmanaged care entities as to coverage, not just
negl i gent decisions by a physician.”® W held, however, that the
| RO provisions “create[d] an alternative nmechani sm through which
pl an nmenbers may seek benefits due them under the terns of the
pl an—the identical relief offered under § 1132(a)(1)(B) of ERI SA.
As such, the independent review provisions conflict wwth ERI SA s
excl usive renedy and cannot be saved by the savings clause.”®

Texas insists that the |IRO provisions do not create an
al ternative nechani sm for seeking benefits and do not inproperly
review coverage deci sions. According to Texas, the IRO nerely
i npl ements “a procedural right to obtain nedical care . . . by

i nposi ng a mandat ory i nsurance contract termthat goes to the heart

that direct and vicarious liability clains were not preenpted when
based on the actual negligent provision of nedical services. See
Corporate Health, 2000 W. 792345, at *4-5.

51t may be that state causes of action persist only for
actions based in sone part on nalpractice commtted by treating
physicians. |If so, state causes of actions against HVOs for the
decisions of their wutilization review agents would still be
preenpted, as Corcoran held. Because Pegram did not exhaustively
di scuss the specific kinds of state causes of action that it
inplied were not preenpted, we nake no additional inferences.

'See 965 F.2d at 1332-33, 1326.
8Gee Corporate Health, 2000 WL 792345, at *6.

°ld. at *7.



of the insured-insurer relationship.” The distinctionis a fine
one: the IRO provisions reflect Texas's effort to nmandate and
regulate the quality of nmedical care for a covered condition, but
do not detail or provide a nechanismfor determ ning or receiving
benefits.

Under this view, the RO provisions are alleged to be akin to

the state law at issue in Mtropolitan Life 1ns. Co. .

Massachusetts, ! which required certain insurers to provide a set

| evel of nental health care as part of their plan policies.?!?

Unli ke the mandatory benefit provisions in Metropolitan Life, the

| RO provisions allegedly regulate the mninmal |evel of care not
through a previously defined set of rules but through an
interactive procedure involving independent review of proposed
courses of treatnent.

A determnation by an IRO that a particular treatnent is
“medi cal |y necessary” for a diagnosed condition, however, entails
that the treatnent nust be provided by the HMO — so long as the
underlying condition is a covered condition under the plan -
because that | evel of care has becone, in sonme sense

retrospectively, a mandatory termof the health plan. This is so

opetition for Panel Rehearing, at 13-14 (internal quotation
mar ks omtted).

1471 U.S. 724 (1985).

12See id. at 731, 758 (holding that a state | aw mandating the
provi sion of a particular |level of nental health care — viz., “60
days of coverage for confinenent in a nental hospital, coverage for
confinenent in a general hospital equal to that provided by the
policy for nonnental illness, and certain mninum outpatient
benefits” — was saved from preenption).
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because Texas requires HMOs through their utilization reviewagents
to “conply” with the results of the RO review ®* According to
Texas, however, IRO determnations result in a practica
determ nation of coverage only because the HVMO el ected to define
obligations under its plan in terns of “nedical necessity,” a
standard uniquely within the province of Texas to regul ate.

This anbitious spin on the IRO provisions is accented in
Texas’s petition for panel rehearing. Wiile it is not wthout sone
persuasi ve force, it does not conport with our view of the record,
which reflects that the | RO process binds HM3s to pay for treatnent
the 1RO nandates and in so doing substitutes the nedical judgnent
of athird party physician for the HMO s, or treating physician's,
judgnent as to nedical necessity.

Qur panel opinion does not hold or suggest that when
inplementing its police power, Texas cannot depl oy an i ndependent
review nechanismto regulate the mnimal quality |evel of nedica
care provided for covered conditions. I ndeed, we explicitly
approved an exhaustion requirenent prerequisite to the filing of
mal practice suits. At the sane tine, the lawis clear that Texas
cannot provide a suppl enentary cl ai ns process by binding the HMOto
pay for a treatnent that is sinply a second opinion on nedica
necessity about which reasonable doctors mght reach differing

concl usi ons.

13See Corporate Health, 2000 WL 792345, at *6 & n.40 (citing
TeEX. INs. CooE art. 21.58A 8§ 6A(3)).
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We acknowl edge that there is a powerful argunent in support of
an | RO procedure in which the only inquiry is whether a proposed
treatnent neets the standard of care demanded by Texas of
physicians — i.e., whether any reasonably prudent physician in the
relevant community could have nade the nedical decision or
prescribed the course of treatnent. The argunent is that Texas can
demand this level of care as a mandated term of insurance for
covered conditions regardl ess of whether an HMO chooses to define
the scope of its coverage interns of its own definition of nedical
necessity.

Under this view, what Texas can regul ate through mal practice
suits, Texas could also admnistratively regulate as a nandated
term of insurance. The independent review would not be a second
opi ni on about whi ch reasonabl e physicians m ght disagree. Rather
the inquiry would be confined to whether providing the nedica
services found to be necessary would constitute nedical
mal practi ce. The ultimate contention is that Congress never
intended to preenpt a state’s power to regulate the quality of
medi ci ne; that so confined the IROis the natural conpani on of the
provision authorizing suits for nedical nalpractice by treating
physi ci ans and brings symmetry to the structure.

Because the RO provisions here are plainly a state regine for

reviewi ng benefit decisions and not a system for inplenenting a

“Cf., UNUM Life Ins. Co. of Am v. Ward, 119 S. C. 1380, 1390
(1999) (declining to find that an insurer can “displace any state
regul ation sinply by inserting a contrary termin plan docunents”).
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mandated term of insurance regulating a mninmal standard of care,
we have no occasion to deci de whether that formof regulation coul d
be saved, and, if so, inplenented by regulations limting the
standard of review to the question of whether it will be nedical
mal practice to deliver the services determ ned to be necessary in
t he deci si on being reviewed. W renmain persuaded that the ori gi nal
panel decision is sound and panel rehearing is DEN ED.

The Petition for Rehearing is DENIED and no nenber of this
panel nor judge in regular active service on the court having
requested that the court be polled on Rehearing En Banc (FeED. R
App. P. and 5TH QR R 35), the Petition for Rehearing En Banc is
al so DENI ED.

MOTI ON FOR PANEL REHEARI NG and PETI TI ON FOR REHEARI NG EN BANC

DENI ED.



