IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-21031
GUARANTY NATI ONAL
| NSURANCE CO. , Pl ai ntiff-Appellee,
ver sus
AZROCK | NDUSTRI ES | NC.
d/ b/a Azrock Commercial Flooring Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

April 27, 2000
ON PETI TI ON FOR REHEARI NG

(Opi nion March 10, 2000, 5th Gr., 2000, = F.3d___ ).

Bef ore W ENER and STEWART, Circuit Judges’:
WENER, Circuit Judge:

The petition for rehearing filed by Plaintiff-Appellee
Guaranty National Insurance Co.’s (“QGuaranty National”) i s GRANTED,
our prior panel opinion is WTHDRAWN, and this opinion is
SUBSTI TUTED t her ef or. W AFFIRM I N PART, REVERSE |IN PART and
REMAND wi t h instructions.

In this diversity case, Defendant-Appellant Azrock I ndustries

Inc. (“Azrock”) appeals fromthe district court’s grant of sunmary

District Judge John M Shaw of the Wstern District of
Loui si ana was a nenber of the panel that heard oral argunents, but
because of his death on Decenber 24, 1999, he did not participate
in this decision. This case is being decided by a quorum 28
U S C § 46(d).



judgnent to Guaranty National. W nust deci de what event triggers
an insurer’s duty to defend its insured agai nst asbestos-rel ated
personal injury clains under a Commerci al General Liability (“CGE.")
policy, here, one issued by Guaranty National to Azrock. For
reasons we explain below, we reverse the district court, which
applied “manifestation of injury or disease” as the triggering
event, and remand with instructions.
l.

Facts and Proceedi ng

Fromthe 1930s to the early 1980s, Azrock manufactured fl oor
tiles containing asbestos fibers. Between January 1989 and March
1998, Azrock was sued in at least thirty-three separate actions for
personal injuries allegedly caused by exposure to asbestos; and was
sued in one case by a governnental entity for property damage from
asbestos installation. Faced with the costs of |litigation and the
potential for substantial liability, Azrock turnedtoits liability
i nsurance providers for defense and i ndemity.

Azrock had no general liability insurance from 1930 to 1958.
From 1958 to 1983, Azrock’'s primary CG. insurance provider was
Enpl oyers Casualty Conpany (“Enployers”). Enpl oyers becane
i nsol vent and was placed in receivership by the state of Texas in
1994. From 1983 to 1985, Azrock’s primary CG. i nsurance provider
was Western Enpl oyers I nsurance Conpany (“Wstern”). Wstern also
becane i nsol vent and was placed in receivership in 1991. From 1986
to 1991, Azrock’s CGL policies were issued by Kenper and Reli ance;

but those policies contained asbestos exclusion provisions on the



basis of which both insurers denied coverage for the underlying
asbestos-rel ated cl ai ns.

For the period of July 1, 1985 t hrough June 30, 1986, Azrock’s
primary CG. coverage was provided by National Anerican |nsurance
Conpany of New York (“NAIC’). For that sane twel ve-nonths peri od,
Azrock was covered by an unbrella (excess) liability policy issued
by Guaranty National, covering personal injury, property danage,
and advertising liability. NAIC as the primary carrier, undertook
the defense of Azrock until 1996, when that insurer notified
Guaranty National that its policy |limt had been exhausted.
Subsequently, Azrock formally demanded that Guaranty National, as
the unbrella carrier, take over the defense of the |awsuit and
indemmify it on any ultimate liabilities.

In response to Azrock’s formal demand, Guaranty Nati onal
assuned the defense of the underlying clains, but, early in 1997,
filed this declaratory judgnent action in federal district court,
seeking to establish that it had no duty to defend Azrock in the
underlying lawsuits. Later that year, Guaranty National filed a
nmotion for partial summary judgnent grounded on the assertion that
it had no duty to defend Azrock. The follow ng March, the district
court granted CGuaranty National’s notion, declaring that as a
matter of law it had no duty to defend Azrock in the underlying
asbestos cl ai ns. In so ruling, the district court applied a
“mani festation theory” of triggerage for continuous bodily injury
cl ai ns. It noted that none of the plaintiffs in the underlying

suits had alleged that their illnesses becane identifiable during



the termof the Guaranty National policy; accordingly, there was no
“occurrence” during the coverage period within the neani ng of the
policy. Therefore, reasoned the district court, Guaranty Nati onal
had no duty to defend the suits and thus no duty to indemify
Azrock in the underlying clains. Azrock appeal ed.
1.
Anal ysi s

A. St andards of Revi ew

This appeal arises from the grant of sunmary judgnent to
Guaranty National. The district court applied Texas law to hold
t hat coverage under the Guaranty National policy was not triggered
by any of the underlying lawsuits; thus, as a matter of |aw,
Guaranty National had no duty to defend (and consequently no duty
to indemify) Azrock in those |awsuits. We review the district
court’s grant of summary judgnent de novo.!? In holding that
Guaranty National had no duty to defend the cl ai ns agai nst Azrock,
the district court determned that the trigger of coverage under a
CA. policy for continuous exposure was settl ed under Texas | aw and,
accordingly, applied the manifestation theory. W review de novo
the district court’s determ nations of state |aw. 2

B. Jurisdiction and Choice of Law

Guaranty National filed this federal court declaratory

judgnent suit in the Southern District of Texas on the basis of

1 New York Life Ins. Co. v. Travelers Ins. Co., 92 F.3d 336,
338 (5th Cir. 1996).

2 Salve Regina College v. Russell, 499 U S. 225, 239 (1991).
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diversity of citizenship: Guaranty National 1is a Colorado
corporation with its principle place of business in Engl ewod

California; Azrock is a Delaware corporation with its principa

pl ace of business in Houston, Texas. Federal district courts
sitting in diversity apply the | aw and the choice of |aw rul es of
the forum state.® The district court in this case applied Texas
| aw and the parties do not dispute the propriety of that approach;
thus, we do not reach the choice of |aw issue and proceed on the
assunption that Texas |aw applies.*

C. Construction of |Insurance Policies

In reaching the conclusion that, as a matter of |aw, CGuaranty
National had no duty to defend and, accordingly, no duty to
i ndemmi fy Azrock i n various underlying clains for danages resulting
from asbestos exposure, the district court examned only the
i nsurance policy and the underlying conplaints, applying the so-
called “eight-corners” rule. Under this maxim an insurer’s duty
to defend is determned by reference to the allegations in the
pl eadi ngs and the |anguage of the insurance policy only.®> Wen
courts apply the eight-corners rule, they nmust liberally interpret

the allegations in the pl eadings, resolving doubts in favor of the

3 Klaxton v. Stentor Elec. Mg. Co., 313 U S. 487 (1941).

4 See N.K. Parrish, Inc. v. Southwest Beef |ndus. Corp., 638
F.2d 1366, 1370 n.3 (5th G r. 1981).

5> Anerican Physicians Ins. Exch. v. Garcia, 876 S.W2d 842,
848 (Tex. 1994); St. Paul Ins. Co. v. Texas Dept. of Transp., 999
S.W2d 881, 884 (Tex. App. 1999).
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i nsured.® Courts may not, however, (1) read facts into the
pl eadi ngs, (2) | ook outside the pleadings, or (3) inmagine factual
scenari os which mght trigger coverage.’

The duty to defend is broader than the duty to i ndemify.?® The
duty to indemmify is triggered by the actual facts that establish
l[iability in the underlying |awsuit.?®

Ceneral ly, insurance policies are subject to the sane rul es of
interpretation as other contracts.?0 If the policy terns are
susceptible of only one reasonable construction, they wll be
enforced as witten.* |If, however, the policy is susceptible of
nor e t han one reasonabl e interpretation, the court nust resolve the
uncertainty by adopting the construction that nobst favors the
insured.* This rule of construction is sonmetinmes called contra

pr of erent em

6 National Union Fire Ins. Co. v. Merchants Fast Mdtor Lines,
Inc., 939 S.W2d 139, 141 (Tex. 1997).

7 St. Paul Ins. Co., 999 S.W2d at 885 (citing National Union,
939 S.W2d at 142).

8 St. Paul Ins. Co. v. Texas Dep’'t. of Transp., 999 S. W 2d
881, 884 (Tex. App. 1999).

°® Trinity Universal Ins. Co. v. Cowan, 945 S.W2d 819, 821-22
(Tex. 1997).

10 Barnett v. Aetna Life Ins. Co., 723 S.W2d 663, 665 (Tex.
1987).

11 Puckett v. U S. Fire Ins. Co., 678 S.W2d 936, 938 (Tex.
1984) .

12 Barnett, 723 S.W2d at 667; see also Canutillo Indep. Sch.
Dist. v. National Union Ins. Co., 99 F. 3d 695, 701 (5th Gr. 1996)
(interpreting Texas law); National Union Fire Ins. Co. v. Hudson
Energy Co., 811 S.W2d 552, 555 (Tex. 1991); dover v. National
Ins. Underwiters, 545 S.W2d 755, 761 (Tex. 1977).
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The district court in this case determ ned that the insurance
contract was not anbi guous and purported to interpret the policy
| anguage according to its plain neaning. We concl ude, however
that the policy provisions, in particular the terns “occurrence”
and “bodily injury,” are susceptible of nore than one reasonable
interpretation in the progressive disease context, and are
therefore anbiguous as a matter of |aw. Consequently, Texas |aw
requires that we resolve those anbiguities in favor of Azrock. A
cunul ative, progressive di sease does not fit any of the di sease or
accident situations that the CGA policy typically covers.®® CQur
conclusion that the policy terns are susceptible of nore than one
reasonable interpretation is anply denonstrated by the fact that
federal and state courts have developed at |east four distinct
interpretations of precisely the sanme uniform CA& policy |anguage
in the context of continuous exposure, |atent disease cases.

The GQuaranty National policy issued to Azrock provides that
the i nsurance conpany wll “pay on behalf of the insured all suns
whi ch the insured shall be legally obligated to pay as ultinmate net
| oss because of (A) Personal Injury, (B) Property Damage, or (O

Advertising Liability caused by an occurrence during the policy

period...” (enphasis added). The policy defines “occurrence” as
an accident, or a happening or event, or a continuous or
repeated exposure to conditions which unexpectedly or

unintentionally results in personal injury, property

13 | nsurance Co. of N. Aner. v. Forty-Eight Insulations, Inc.,
633 F.2d 1212, 1222 (6th Cr. 1980).
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damage or advertising liability. Al l such exposure to
substantially the sane general conditions existing at or
emanating fromone prem ses |ocation shall be deened one
occurrence.

In defining “personal injury,” the policy lists nunerous types of
injurious events, such as false arrest, wongful entry, |Iibel
sl ander, and the like, including “bodily injury.” 1In contrast, the
policy specifically defines “property danage” as

(a) physical injury to or destruction of tangible

property whi ch occurs during the policy period, including

the loss of use thereof at any tinme resulting therefrom

or (b) loss of use of tangible property which has not

been physically injured or destroyed provided such | oss

of use is caused by an occurrence during the policy

peri od.

We agree with the district court’s construction of the policy
to the extent the court determned that “occurrence during the
policy period” requires that the actual “injury,” not nerely the
negligent act or omssion that causes the injury, nust happen
during the policy period. Were we part ways with that court is in
defining the relevant “injury.” The district court defined
“Injury” as the date an asbestos-related condition or disease
mani fests or becones identifiable. 1In granting summary judgnent,
the court | ooked to the date of diagnosis alleged in the underlying
conplaints and equated “manifestation” with that date. As the

court found no conplaints that contained allegations of a date of



di agnosis within the one-year policy period, it held that the duty
to defend was not triggered in any of the suits. By contrast, we
define “injury” as the subclinical tissue damage that occurs on
i nhal ati on of asbestos fibers. In remanding this case, we instruct
the district court to examne each wunderlying conplaint for
al l egations of exposure during the policy period, approximted by
al | eged dates of enpl oynent involving work with Azrock’s products,
to determ ne whether the duty to defend is triggered.

D. The Trigger of Coverage

As noted above, these precise policy provisions, or
essentially identical versions in earlier uniform CG policies,
have been interpreted by nunerous courts in the |atent disease
context, and four main theories of triggerage of coverage have
evol ved. Unfortunately, construction of the exact terns, under
different sets of facts, against the backdrop of the contra
proferentem doctrine, has resulted in irreconcilable holdings.?
We briefly identify and define each.

1. Mani f estati on Theory:

Here, the district court held that, according to Texas | aw,
coverage i n i nstances of progressive diseases is triggered when the

condition “manifests.” According to this theory, the term

14 “The reason for this seem ngly anomal ous result is that each
court considered the case of a different asbestos conpany whi ch had
purchased liability insurance at a different stage in its asbestos
product -1ine devel opnent. Each of the courts, however, subjected
the policies to an interpretation designed to ‘pronote coverage’
and to fulfill t he ‘dom nant pur pose of [ provi di ng
i ndemmi fication].’” Lac D Amnate du Quebec, Ltee. v. Anerican
Hone Assurance Co., 613 F. Supp. 1549, 1557 (D.N.J. 1985).
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“occurrence” in the CG policy neans the tinme when the condition,
such as asbestosis or lung cancer, becones clinically evident,
identifiable, or diagnosable. The date of “manifestation” is
usual ly equated with the date of diagnosis by a physician or the
date a cl ai mant experiences synptons that inpair his sense of well -
bei ng. 1°

2. Exposure Theory:

I nterpreting such policy | anguage under Loui siana | aw, we have
previously held that coverage under a CG policy is triggered at
the time the claimant is initially exposed to the injury-causing
agent. ' Under the exposure theory, “injury” within the nmeani ng of
the policy is the subclinical tissue damage that results on
i nhal ation of a toxic substance such as asbestos, even if synptons
or a diagnosable condition have not vyet devel oped.?’ Courts
typically approximate the period of exposure by the claimnt’s
period of enploynent in an asbestos-|aden environnent.

3. Conti nuous or “Triple” Triqgger Theory:

In this appeal, Azrock asks us to hold that coverage is

triggered continuously, fromthe initial exposure to asbestos to

15 See Eagle-Picher Indus., Inc. v. Liberty Miutual Ins. Co.
682 F.2d 12, 19-20 (1st Cr. 1982).

1 Porter v. Anerican Optical Corp., 641 F.2d 1128, 1142 (5th
Cir. 1981) (agreeing with the “reasoning and result” of, and
declining to “prolong [an] al ready | engthy opi nion by paraphrasing
and rephrasing the Sixth GCrcuit opinion” in, Forty-Eight
| nsul ations); see also Ducre v. Executive Oficers of Halter
Marine, Inc., 752 F.2d 976, 993 (5th G r. 1985) (holding that
Porter represents the best Erie guess of Louisiana | aw and appl yi ng
exposure theory in silicosis context).

17 Ducre, 752 F.2d at 993.
10



the mani festation of a disease. Sone courts refer to this theory
as the “triple trigger” theory because the policy is triggered by
(1) inhalation exposure, (2) “exposure in residence,” and (3)
mani festation.® “Exposure in residence” is the period between the
initial injurious exposure and the tine when the injury manifests
itself, during which period disease developnent from asbestos
fibers lodged in the lung occurs.?®

A variation on the continuous or “triple” trigger theory is
the “double” trigger theory, applied by at |east one court.?
Interpreting an earlier version of the uniform CGE& policy that
defined “bodily injury” as “bodily injury, sickness, or disease,”
the Illinois Supreme Court found adequate nedical evidence in the
record that “bodily injury” in the form of lung tissue danage
occurs at the tinme of exposure, “di sease” exi sts when the condition
is manifest or reasonably capable of clinical detection, and
“sickness” includes the clai mant’s di sordered, weakened, or unsound
state before clinical manifestation.?® The court did not find,
however, that the expert testinony in the record established that
asbestos-rel ated disease progressed during the period after
exposure but before manifestation, or “disease in residence,” and

thus declined to hold that the policy was triggered in that

18 Keene Corp. V. Ins. Co. of N Aner., 667 F.2d 1034, 1047
(D.C. Cir. 1981).

19 1d. at 1046.

20 Zurich Ins. Co. v. Raymark Indus., Inc., 514 N E 2d 150
(111. 1987), aff’'ing 494 N E 2d 634 (II11. App. 1986).

21 1d. at 161.
11



interim?2

4. | njury-in-Fact Theory:

The final theory of coverage triggering in continuous exposure
cases is the “injury-in-fact” theory, according to which

i nsurance obligations under the CA policy arise when

real injury occurs during the policy period. Real injury

need not have been conpensabl e or di agnosabl e during the

policy period if its existence during that period can be

proved in retrospect.... [T]he central issue is when
injury actually occurred. Injury need not be manifest,

but it must exist in fact.?
The chal l enge in adopting the injury-in-fact approach is that, in
each case of an individual suing a manufacturer, a “mni-trial”
must be held to determ ne “at what point the build-up of asbestos
in the plaintiff’s lungs resulted in the body s defenses being
over whel ned. At that point, asbestosis could truly be said to
“occur.’ "2

As Texas courts have not squarely addressed the issue of the
trigger of coverage in progressive disease cases, we nust nmake an

Erie guess on this aspect of Texas |aw. 2°

22 1d. at 160.

23 Abex Corp. v. Maryland Cas. Co., 790 F.2d 119, 124-25 (D.C.
Cir. 1986) (relying on Anerican Hone Prods. Corp. v. Liberty Mitual
Ins. Co., 784 F.2d 760 (2d Cir. 1984)).

24 Forty-FEight Insulations, 633 F.2d at 1217.

% See Aetna Cas. and Sur. Co. v. Naran, 1999 W 59782, at *4
(Tex. App. Feb. 10, 1999) (noting that “the Texas Suprene Court has
never directly addressed the coverage trigger issue”); Centex

12



The district court, in adopting the manifestation theory,
relied by analogy on Fifth CGCrcuit and Texas cases involving
coverage for non-bodily injury. The court declined to distinguish

t he property damange context fromthe personal injury context on the

rational e that the policy | anguage itself made no such di stinction.
Citing three cases involving non-bodily injury from continuous
exposure,? the district court held that the CA policy provides
coverage for “occurrences” that actually result in “persona
injury” during the policy period. W agree that an “injury” nust
occur during the policy period but disagree with the district
court’s defining the term “occurrence” as the manifestation of
di sease.

The district court relied on two prior decisions by this court
interpreting Texas |law to support the nmanifestation theory. The

first, Snug Harbor, Ltd. v. Zurich |Insurance,? involved a

plaintiff’s mshandling of a petition that resulted in a default
j udgnent being entered agai nst the defendant. The defendant then

sought to recover fromthe plaintiff’s CG& insurer. W concluded

Inc. v. Southeastern Fidelity Ins. Co., 807 F.2d 1271, 1274-75 (5th
Cr. 1987) (noting that Texas courts have not ruled on exposure
theory but adopting district court’s holding as parties did not
challenge it on appeal); Grcia, 876 S.W2d at 853 n.20 (noting
that “Texas has Iimted precedent” on i ssue of triggers of coverage
but declining to select anong the theories as resolution of that
guestion was not necessary to the hol ding).

26 Arerican Honme Assurance Co. v. Unitranp Ltd., 146 F.3d 311
(5th Gr. 1998); Snug Harbor Ltd. v. Zurich Ins., 968 F.2d 538 (5th
Cr. 1992); Dorchester Dev. Corp. v. Safeco Ins. Co., 737 S.wW2ad
380 (Tex. App. 1987).

27 968 F.2d 538 (5th Gr. 1992).
13



that there was no “occurrence” during the policy period because,
even though the petition was mshandled while the policy was in
effect, the entry of the default judgnent occurred outside the

policy period. W held that an “occurrence” is when the cl ai mant

sustai ns danmage -- in Snug Harbor, suffers default judgnment -- not
when the negligent act or om ssion causing that damage -- there,
I nproper service -- is conmtted.

In the second case, Anerican Hone Assurance Co. v. Unitranmp

Ltd.,?® we noted that Texas courts have held that property damage
“occurs” within the neaning of a CA policy not when the causative
negligence occurs but when the damage becones nmanifest or
i dentifiable. On the facts of that case, involving damages
follow ng delivery of water-contam nated fuel to a vessel, we held
that the “occurrence” was not the date the tainted fuel was | oaded,
but the date the resulting danage becane capable of being easily
percei ved or recogni zed, such as by chem cal testing of the fuel
The third case relied on by the district court was a Texas

Court of Appeal s decision, Dorchester Devel opnent Corp. v. Safeco

| nsurance Co., ?° which invol ved defective constructi on work. The

state court held that there was no “occurrence” during the policy
period; the defective workmanshi p was perfornmed during that period
but the damage to the property that resulted fromthat work di d not
becone manifest until later.

Guaranty National, in its brief, relies on an unpublished

28 146 F.3d 311 (5th Gir. 1998).
29 737 S.W2d 380 (Tex. App. 1987).
14



Texas Court of Appeals decision, Aetna Casualty and Surety Co. v.

Nar an, % which involved a claimfor fire damage to a hone, garage,
and car. The insured property owner asserted that the damage was
the result of a continuous process of damage to the car, caused by
excessive heat from an inproperly installed catalytic converter.

Rel yi ng on Dorchester, the Naran court held that the damage di d not

“mani fest” during the policy period. The court rejected Naran's

argunents for application of either the exposure or injury-in-fact

theories of triggerage, distinguishingthe personal injury context,
in which those theories had been applied previously, from the
property damage context: “[ Those] cases typically involve claimants
suffering from conti nuous exposure to asbestos and pollutants or
toxins causing environnmental contam nation which cause | atent
di sease or damage and not the type of property damage involved in
t he present case.”3

W agree that such a distinction is relevant. Feder al
district courts applying Texas law in the progressive disease
cont ext have di stingui shed between property danmage cases, in which
“mani festation” of injury triggers coverage, and bodily injury
cases, in which coverage is triggered by exposure or injury-in-

fact.3®2 As the Sixth Grcuit noted: “In a nutshell, the proponents

01999 W. 59782 (Tex. App. Feb. 10, 1999).
3L 1d. at *4.

32 See Mustang Tractor and Equip. Co. v. Liberty Miut. Ins. Co.,
1993 W. 566032 (S.D. Tex. Cct. 8, 1993) (rejecting manifestation
trigger for bodily injury but declining to sel ect between exposure
or continuous trigger theories); see also National Standard Ins.
Co. v. Continental Ins. Co., CA3-81-1015-D (N.D. Tex. Cct. 4, 1984)
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of the manifestation theory urge that we treat asbestosis the sane
as any other disease and that we not nmake any ‘special rules’ for
the cunul ative disease situation which asbestos presents. W
cannot agree. Curul ati ve disease cases are different from the
ordi nary accident or disease situation.”® Accordingly, we do not
find instructive prior opinions of this court or of Texas appell ate
courts that apply the manifestation theory in entirely different
contexts, particularly property danage cases.

Only one federal circuit court has adopted the manifestation
trigger for progressive disease cases. The First Crcuit, in

Eaqgl e-Picher Industries, Inc. v. Liberty Mitual |nsurance Co., 3%

relied on the dictionary definition of the term“injury” as “hurt,
damage, or loss sustained” to require the condition to be
clinically evident or mani fest before coverage woul d be triggered. 3®
That court did not find adequate evidence in the record that such
“Injury” occurred at the tine of inhalation of asbestos fibers,

because even sub-clinical tissue damage did not occur immediately

on i nhal ati on and was reversible in sone cases; thus it declined to
adopt an exposure theory. In addition, the First Grcuit noted
that the “public policy underpinning of insurance law,” that is,
the contra proferentem doctrine, supported the application of the

mani festation trigger as Eagle-Picher was uninsured during the

(appl yi ng exposure theory).
3% Forty-Eight Insulations, 633 F.2d at 1219.

3 682 F.2d 12 (1st Gir. 1982).
3 1d. at 19.
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peri od when nost of the injurious exposure took place.3 W are not
persuaded to apply the dictionary approach on the instant facts.
In granting summary judgnent, the district court in the
instant case relied on the dates of diagnosis of asbestos,
carci noma, or other conditions alleged by the claimants, as a proxy
for the date their harm becane “manifest” or “identifiable,” and
concl uded that none of the conplaints contained an allegation of a
di agnosi s during the one-year policy period. Therefore, reasoned
the court, under the eight-corners rule, none of the clainms was
covered. W cannot agree with the district court that the neaning
of “injury” in the CG policy is best understood as the date of
diagnosis. To do so would require us to rely on a fiction that
suggests a person is “injured” on the date he deci des, for whatever
reason, to go to the doctor about a condition. “No doctor would
say that asbestosis occurred when it was discovered.”?
Accordingly, we decline to adopt a version of the manifestation
theory that equates “injury” with “diagnosis.” W are constrai ned,
therefore, to reverse the grant of summary judgnent on that basis.
As to the one underlying conplaint alleging property danmage, %8
the district court, however, was correct in applying the
mani festation theory to trigger coverage for this property danage

claim according to Texas | aw. The district court, in granting

% |1d. at 23.
37 Forty-FEight Insulations, 633 F.2d at 12109.

3 State v. United States Gypsum Co., No. 98-L-61 (Cook Co.
Cr. ., filed Feb. 17, 1998).
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summary judgnent, determned that the sole property danage claim
did not allege manifest, identifiable danage to property between
July 1, 1985 and June 30, 1986, sufficient to trigger the duty to
def end agai nst that particular conplaint. W affirmthat portion
of the court’s deci sion.

Having rejected the mani festation trigger, we next nust deci de
whi ch ot her theory of triggerage should be applied to the remaining
personal injury clainms to determ ne whether the duty to defend is
triggered. In applying the eight-corners rule, the district court
di sm ssed the case on the strength of the pleadings and the policy
only, holding that none of the underlying conplaints alleged a
covered claim

Azrock urges us to adopt the so-called continuous or “triple”
trigger, asserting that it is a reasonable interpretation of the
policy | anguage and that under the contra proferentem doctrine we
should defer to the interpretation they propose. The obvi ous
advantage of the triple-trigger theory to an insured is that it
maxi m zes coverage and requires little or no individual proof of
injury. Under this theory, the duty to defend is triggered if the
plaintiff has alleged that he was exposed, was diagnosed or
devel oped identifiable synptons, or has yet to develop an
identifiable condition as a result of exposure at an earlier tine.
Under this theory, Guaranty National would be required to defend
Azrock in each of the underlying clains.

W acknowl edge that Texas law requires us to construe

anbi guous policy terns in favor of the insured, but we are not

18



required blindly to adopt the interpretation profferred by the
i nsured, especially if we perceive such an interpretation to be an
unr easonabl e construction of the policy ternms or to be unsupported
inlaw. To adopt the continuous trigger approach, we would have to
interpret the term®“bodily injury” in the policy as enconpassi ng
three distinct events: (1) inhalation exposure, (2) exposure in
residence, and (3) manifestation or diagnosis.

We decline to adopt the continuous trigger theory as the best
Erie guess of what the highest Texas court would do if squarely
faced with this issue. No Texas court has ever adopted or
inplicitly endorsed the continuous trigger theory. The three
federal district court opinions construing Texas |aw and appl yi ng
the continuous trigger theory to which Azrock directs us are of

limted precedential value to our decision. |In Miustang Tractor &

Equi pnent Co. v. Liberty Mitual Insurance Co.,3%* an unpublished

decision fromthe Southern District of Texas, the court rejected
the manifestation theory but declined to decide between the

continuous trigger and exposure theories. I n Dayton | ndependent

School District v. National Gypsum Co.,“* a decision from the

Eastern District of Texas, the court adopted the continuous trigger
theory, but the opinion was vacated on appeal on the grounds that

the plaintiffs |acked standing. The Dayton court relied on

39 1993 W 566032 (S.D. Tex. COct. 3, 1993).

40 682 F. Supp. 1403 (E.D. Tex. 1988), rev'd sub nom WR
G ace & Co. v. Continental Cas. Co., 896 F.2d 865 (5th Cir. 1990).
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National Standard Ins. Co. v. Continental Ins. Co.,* an unpublished

decision fromthe Northern District of Texas which held that the
insurer had a duty to defend the insured in all cases alleging
exposure to various chemcals “fromthe date of initial exposureto
such chemicals to the date of manifestation of disease.”* Again,
though, we owe no deference to federal district court’s
interpretation of state law *

Azrock has not presented adequate support for its proffered
theory to convince us that if a Texas court were faced squarely
wth the issue of the trigger of coverage in the progressive
di sease context, it woul d adopt the continuous trigger theory. W
therefore decline to do so for Texas.

In arguing that we should reject the nmanifestation theory
applied by the district court, however, Azrock correctly observes
t hat we have tw ce adopted t he “exposure” theory of triggerage when

maki ng an Erie guess on Louisiana |law. Porter v. Anerican Opti cal

Corp.,* like the instant case, involved asbestos litigation agai nst
t he manufacturer of an asbestos-containing product. That case was
tried before a jury and the record contained extensive nedica
evi dence about the progressive nature of asbestos-rel at ed di seases.

On the basis of that evidence, we noted: “Due to this progressive

411984 W. 23448 (N.D. Tex., April 9, 1984).
42 1d. at *2.

43 Salve Regina College, 499 U.S. at 237 (“Wen de novo review
is conpelled, no anmobunt of deference is acceptable.”).

4 641 F.2d 1128 (5th Gr. 1981).
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nature, it is generally quite difficult, if not inpossible, to
assign manifestation of the disease to a specific date.”® W
reversed the district court’s application of the manifestation
theory and adopted the exposure theory. In so doing we first
anal yzed the |anguage of the CG. policy, in particular the term
“bodily injury,” defined as “bodily injury, sickness, or disease”
and determned that the district court, in adopting the
mani festation trigger, inproperly equated “bodily injury” wth
“sickness” or “disease.” Second, we noted that after the district

court decided the case, the Sixth Circuit decided Forty-Ei ght

I nsul ations, rejecting the mani festation theory and accepting the

exposure theory. W incorporated by reference the reasoning and
result of the Sixth Crcuit opinionintoto, wthout any di scussion
of features that mght distinguish Louisiana law from the
substantially simlar Illinois and New Jersey |laws that were
applied in that case.“

W reaffirnmed Porter and the application of the exposure

t heory under Louisiana lawin Ducre v. Executive Oficers of Halter

Marine, Inc., a silicosis case.? In Ducre, we reversed the

district court’s holding that had di stingui shed Porter and applied
the injury-in-fact approach to trigger coverage for real but

undi scovered injuries that nevertheless could be proven in

4 1d. at 1133.

4 1d. at 1145.

47 752 F.2d 976 (5th Gr. 1985).
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retrospect.*® In rejecting the Ducre district court’s attenpt to
di stinguish Porter, we noted that both cases involved
interpretation of the sane policy | anguage, especially the critical
term “occurrence” and the Iimt on liability to personal injury
sustained during the policy period. W also rejected an argunent
by one of the parties that the “trend” in Louisiana | aw was towards
adoption of the manifestation theory.

The third of our cases that inplicitly raised the trigger of
coverage i ssue for progressive di sease cases was governed by Texas

| aw. #° The district court, in Cdenex, Inc. V. Southeastern

Fidelity Ins. Co., observed that Texas courts had not rul ed on the

i ssue and concl uded that Texas woul d apply the exposure theory, as

enunciated in Forty-Eight Insulations.?® The parties did not

di spute that determ nation on appeal and thus we never reached t hat
i ssue but adopted the district court’s conclusion to the extent
necessary to decide the remaining i ssues before us.

We are not persuaded by any cases from Texas courts or from
federal cases construing Texas law that there is any defensible
reason to apply a different trigger of coverage theory for cases
governed by Texas | awt han we have previously adopted i n construing

Loui siana law. The Forty-Ei ght I nsul ations court itself noted t hat

the choice of law issue mattered only to the extent that both New

48 |d. at 992 (citing American Hone Prod. Corp. v. Liberty
Mutual Ins. Co., 565 F. Supp. 1485, 1497 (S.D.N. Y. 1983), aff’'d as
nodi fied, 748 F.2d 760 (2d Cr. 1984))

4 807 F.2d 1271 (5th Gr. 1987).
0 ]1d. at 1274-75.
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Jersey and Illinois, |ike Texas, require construction of
anbiguities in favor of the insured; and, as for whether the policy
ternms were anbi guous, the court noted that the CGE policy terns
were standardi zed and thus did not inplicate state-specific |aw
guesti ons. In Iike manner, we find no basis for distinguishing
bet ween Loui si ana and Texas | aw for purposes of construing the CG
policy and thus are persuaded, even though not bound, by our prior
holding in Porter.

We further note that on the facts of this case, application of
the exposure theory will likely trigger the duty to defend, based
on the eight-corners rule, in a nunber of the underlying clains.
Thus, our hol ding conports with the requirenent under Texas law to
construe anbiguities in favor of coverage. By contrast, the
district court’s application of the manifestation theory relieved
Guaranty National of the duty to defend in every one of the
under | ying cl ai ns.

For the purposes of determning an insurer’s duty to defend

its insured in clains alleging personal injury from continuous
exposure to asbestos products, the district court on remand need
only exam ne the face of the underlying conplaints in |ight of our
hol di ng today regarding interpretation of the C& policy |anguage.
To trigger Guaranty National’s duty to defend, the pleading nust
all ege (1) exposure to Azrock’s asbest os-contai ni ng products during
the policy period and (2) that such exposure caused bodily injury
-- even if the particular asbestos-related disease was not

di agnosed until sonetine after the policy expired. The decision we
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announce today is prem sed on our general understanding of the
progressive nature of asbestos-related diseases;® indeed, the
genesi s of the instant di spute and the pl ethora of asbestos-rel ated
i nsurance cases we have discussed, is the proper construction of
i nsurance policy provisions that were not drafted with that uni que
di sease process in mnd. To the extent that the parties chall enge
that general premse on the basis of the particular type of
asbestos product or fiber involved, its effect on an individua
plaintiffs, or other grounds, those factual disputes are relevant
not to the duty to defend — determ ned under the eight-corners
doctrine — but perhaps to the duty to indemify or as a causation
defense to the underlying liability suits.?®

We remand with instructions for the district court to exam ne
closely the underlying pleadings to determ ne which conplaints
al | ege exposure to Azrock’ s asbestos products between July 1, 1985
and June 30, 1986. Qur cursory review of the pleadings included in
the record on appeal suggests that sone of the conplaints clearly

al l ege rel evant enpl oynent in asbestos tileinstallation or related

°1 See Borel v. Fiberboard Paper Prods. Corp., 493 F.2d 1076,
1083 (5th Gr. 1973); see also Porter, 641 F.2d at 1132-33; Forty-
Eight Insulations, 633 F.2d at 1214 (noting that “there is
uni versal agreenent that excessive inhalation of asbestos can and
does result in disease”). This statenent should not be construed
as our taking judicial notice of the “fact” that asbestos causes
di sease for purposes of subsequent l|itigation in this or other
cases. See Hardy v. Johns-Manville Sales Corp., 681 F.2d 334, 347-
48 (5th Gr. 1982).

52 Cf. Ducre, 752 F.2d at 994 (noting inportance of nedical
evidence in Porter and Forty-Ei ght |Insulations and suggesting that
parties have opportunity to devel op such evidence in the underlying
liability suits); Porter, 641 F.2d at 1132-33.
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work during the policy period as well as causation; those
conplaints would trigger the duty to defend. Qhers clearly all ege
enpl oynent (ergo exposure) that ended prior to the policy period;
Guaranty National would have no duty to defend those conpl aints.
And still others do not allege a period of exposure or relevant
enpl oynent at all. Again, Texas lawinstructs us that in applying
the eight-corners rule, a court nust resol ve doubts in favor of the
insured but may not read facts into the pleadings, nmay not | ook
outside the pleadings, and may not nerely imagine fact patterns
that mght trigger coverage. Therefore, for conplaints | acking an
all egation of exposure, the district court on remand should not
i npose a duty to defend on Guaranty Nati onal .

As we are put to “the al ways-danger ous undert aki ng” > of maki ng
an Erie guess, we take confort in selecting a trigger of coverage
theory that enploys a relatively <clearly defined, easily
ascertainable trigger which will not inpose an undue fact-finding
burden on busy district courts. W concede the attraction of the
intellectual honesty of the injury-in-fact approach, which is
arguably the truest to the CG policy | anguage of “bodily injury”
(not relying, as a proxy for “real injury,” on either diagnosis or
subclinical tissue danage, which according to sone scientific
evi dence, mght not develop into a full-blown “di sease” in every

case). W nevertheless agree with the reasoni ng of the Forty-Ei ght

| nsul ations court that a significant problemwth the injury-in-

53 Stephens v. State Farm Mutual Auto. Ins. Co., 508 F.2d 1363,
1366 (5th Gir. 1975).
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fact trigger is that “[i]f nedical testinobny as to asbestosis’
origin wuld have to be taken in each of the thousands of
asbestosis cases, the cost of litigation would be prohibitive.”>
In addition, the catharsis of resolving this case had made us
acutely aware of the norass of theories, distinctions, and
comentaries generated by the issue of triggerage of coverage in
conti nuous exposure cases. In a conscious effort to avoid addi ng
to the confusion and increasing the nunber of irreconcilable
hol dings fromdifferent courts by attenpting to refine any of the
four | ess-than-ideal theories, we adopt the sane theory for Texas
that we have applied in Louisiana, thereby at | east nmaintaining a
consi stent doctrine in this Grcuit.

In sum our best Erie guess as to what Texas woul d choose as
the event that triggers the insurer’s duty to defend in asbestos
personal injury cases under a uniform CG policy is the exposure
t heory. Designating that as the appropriate trigger, we renmand
this case to the district court for (1) the court to exam ne the
pl eadi ngs in each personal injury suit to determ ne which ones, if
any, allege (a) exposure to Azrock’s asbestos-containing products
during that period and (b) bodily injury caused by that exposure,
and (2) further proceedi ngs consistent with this opinion, including

briefing and determ nation on apportionnent of coverage, if any,®

* 633 F.2d at 1218.

 Texas Prop. and Cas. Ins. Guar. Assoc. V. Southwest
Aggregates, Inc., 982 S. W2d 600, 604-05 (Tex. App. 1998) (hol ding
that, under eight-corners rule, Texas | aw does not require prorata
al l ocation of costs of defense).
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and the duty to indemify, issues not ripe for determ nation by or
adequately briefed for this court. W affirmthe court’s grant of
summary judgnent on the single property damage cl aim

One final point: The district court not only held that, as a
matter of |aw, Guaranty National owed Azrock no duty to defend it
on any of the underlying clainms, but also held that, as a matter of
law, there could be no duty to indemify. As we presune that
Guaranty National mght well be found to have a duty to defend
Azrock in at |east sone of the underlying |awsuits, it thus m ght
be found to have a duty to indemify as well. Although the duty to
defend is based on the allegations in the conplaints, the duty to
i ndemmi fy must be determ ned on the actual facts as established at
trial. Accordingly, we also reverse the district court’s ruling
that Guaranty National has no duty to indemify in any of the
underlying suits, and we remand that issue as well for further

determ nation consistent with this opinion.

Concl usi on

W reverse the district court’s application of the
mani festation trigger of coverage (except as to the single property
damage case) and reverse its holding that, as a matter of |aw,
based on the allegations in the underlying pleadings, QGuaranty
National had no duty to defend Azrock in any of those suits. W

al so reverse the district court’s holding that, as a matter of | aw,
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Guaranty National had no duty to indemify Azrock in any of those
cases. W therefore remand this case to the district court for
exam nation of the pleadings to determ ne whether the duty to
defend is triggered under the exposure theory and other |egal
determ nations and proceedi ngs consistent with this opinion.

AFFI RVED | N PART; REVERSED | N PART and REMANDED wi th instructions.
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