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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30879 & No. 98-30132

HERB FREI LER;, SAM SM TH, Individually and in his capacity as
Adm nistrator of the Estate of his mnor child Steven Smth; JOHN
JONES,

Pl ai ntiffs-Appellees,
V.

TANG PAHOA PARI SH BOARD OF EDUCATI ON; E. F. BAILEY; ROBERT CAVES;
MAXI NE DI XON; LEROY HART; RUTH WATSON, DONNI E W LLI AVS, SR.; ART
ZIESKE, Individually and in their capacities as nenbers of the
School Board; TED CASON, Individually and in his capacity as
Superint endent of School s,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

August 13, 1999
Before KING Chief Judge, and POLI TZ and BENAVI DES, G rcuit
Judges.
BENAVI DES, Circuit Judge:

Parents of children in the Tangi pahoa Parish Public School s
brought this suit to enjoin their school board from mandati ng
that a disclainer be read i medi ately before the teaching of
evolution in all elenentary and secondary classes. The district
court held that the disclainer constituted an establishnent of

religion in violation of the First Anmendnent. W affirm



l.

The teaching of evolution has created controversy for many
years in the Tangi pahoa Parish Public Schools (“TPPS").
Followng a failed attenpt to introduce creation science into the
Tangi pahoa curriculumas a legitimte scientific alternative to
evol uti on, the Tangi pahoa Pari sh Board of Education (“School
Board” or “Board”) adopted a resolution disclaimng the
endorsenment of evolution.! The resolution, which passed by a 5-4
vote of the School Board on April 19, 1994, reads:

Whenever, in classes of elenentary or high school, the

scientific theory of evolution is to be presented,

whet her from text book, workbook, panphlet, other

witten material, or oral presentation, the follow ng

statenent shall be quoted imedi ately before the unit

of study begins as a disclainer fromendorsenent of

such theory.

It is hereby recogni zed by the Tangi pahoa Board of

The passage of the disclainmer was not the first action by
t he School Board concerning the teaching of evolution. In
Decenber 1993, a nenber of the School Board proposed a Policy on
the Inclusion of Religious Material and D scussions on Religion
in the Curriculumand in Student Activities (“Policy”). That
sane nenber | ater proposed a Revised Draft of Policy (“Revised
Policy”). These policies would have all owed the teaching of
alternative theories of the origin of mankind, including Creation
science. Even though it was defeated in Commttee, the Revised
Policy was discussed at a March 1994 School Board neeting.

During that neeting, the Board rejected two itens in the Revised
Pol i cy concerning the study of creation science and a graduation
cerenony prayer.

The Board passed four other itens included in the Revised
Policy. Those itens provided that (1) no religious belief or non-
belief should be pronoted or disparaged by the school system (2)
religious materials may be included in secul ar education (e.qg.
literature, art, humanities, etc.); (3) artistic expressions
(e.g. music, art, etc.) could have religious thenes if they were
presented objectively; and (4) students could distribute
religiously oriented materials as |ong as students followed the
school’s rules pertaining to content-neutral tine, place, and
manner restrictions.




Education, that the | esson to be presented, regarding
the origin of |life and matter, is known as the
Scientific Theory of Evolution and should be presented
to informstudents of the scientific concept and not
intended to influence or dissuade the Biblical version of
Creation or any other concept.

t is further recognized by the Board of Education that
t is the basic right and privilege of each student to

form hi s/ her own opinion and maintain beliefs taught by
parents on this very inportant matter of the origin of

life and matter. Students are urged to exercise

critical thinking and gather all information possible
and cl osely exam ne each alternative toward form ng an
opi ni on.

Precedi ng the adoption of the resolution, School Board
menbers and parents who were present at the April 19, 1994,
nmeeting di scussed the | anguage of the disclainmer. |In particular,
debate centered on the inclusion of the phrase “Biblical version
of Creation.” A School Board nenber, Logan Guess, voiced
concerns that the reference to the Bible excluded non-Christian
viewpoints fromthe disclainmer. He argued that, even though the
di scl ai mer al so included the phrase “or any other concept,”
School Board nenbers were concerned only with declining to
endor se evol ution because of its inconsistency with the Biblical
version of creation. Bailey, the board nenber who proposed the
disclainmer, justified including the phrase, arguing that because
“there are two basic concepts out there” (presunmably creation
sci ence and evol ution), and because he believed that “perhaps 95
percent” of the community “fall into the category of believing

[in] divine creation,” the Board should not “shy away, or hide
away fromsaying that this is not to dissuade fromthe Biblica

version.” In his closing remarks i nmedi ately before the Board



voted to adopt the disclainer, Bailey further suggested that

evol ution theory as taught in science class should not be
confused with fact and that the School Board should explicitly
decline to endorse evolution theory because of its inconsistency
wth the faith of the larger comunity.

On Novenber 7, 1994, approximately seven nonths after the
resol ution passed, several parents of children in the TPPS
brought suit in the U S D strict Court for the Eastern District
of Louisiana, challenging the validity of the disclainer under
provisions in the United States and Loui siana constitutions
barring laws “respecting an establishnent of religion.”?2 U.S.
Const. anends., I, XIV; La. Const. art. |, sec. 8. The district
court concluded that the resolution was devoid of secul ar purpose
and therefore ran afoul of the first prong of the three-part test

of Lenon v. Kurtzman, 403 U S. 602, 612-13 (1971). In reaching

this conclusion, the district court discredited the School
Board’'s assertion that its secul ar purpose in adopting the

di sclainmer was to pronote critical thinking and information

gat hering by students on the subject of the origin of life. The
court noted that School Board nenbers did not nention this

pur ported purpose during the adoption debate and that the

°The First Amendnent of the United States Constitution in

rel evant part provides: "Congress shall make no | aw respecting
an establishnment of religion or prohibiting the free exercise
thereof...." This prohibition is applicable to the states

t hrough the Fourteenth Anmendnent. See Stone v. Graham 449 U. S
39, 41 n. 2, 101 S. C. 192, 193 n. 2 (1980); School District of
Abi ngton v. Schenpp, 374 U.S. 203, 215-16, 83 S. . 1560,

1567- 68 (1963).




Tangi pahoa Pari sh Public Schools already encouraged students to
think critically about all issues before the adoption of the
disclainmer. The district court found that the statenents nmade by
School Board nenbers both during the adoption debate and while
testifying at trial revealed that the disclainmer, in fact, had a
religious purpose--i.e., to satisfy the religious concerns of the
majority that the teaching of evolution in public school
contradi cted | essons taught in Sunday school. Accordingly, the
court held the resolution invalid under the federal and state
constitutions and enjoined the reading of the disclainmer. The
School Board and the naned individual defendants then brought
this appeal .

|1

The sole issue for our resolution is whether the specific
di scl ai rer adopted by the Tangi pahoa Parish Board of Education
contravenes the First Anendnent. W |limt our analysis to the
preci se | anguage of the disclainer and the context in which it
was adopted. We do not confront the broader issue of whether the
readi ng of any discl ainer before the teaching of evolution would
anpunt to an unconstitutional establishnent of religion.

States and their duly authorized boards of education have
the right to prescribe the academ c curricula of their public
school systens. Courts therefore nust exercise great “care and
restraint” when called upon to intervene in the operation of

public schools. Epperson v. Arkansas, 393 U S. 97, 104, 89 S

. 266, 270 (1968). G ven, however, that the “vigilant



protection of constitutional freedons” is nowhere nore vital than
in Anerican public education, id., 89 S. . at 270, the right to
prescribe public school curriculumnust of necessity be limted
in scope. States may not require that teaching and | earni ng be
tailored to the principles or prohibitions of any religi ous sect
or dogma. See id. at 106, 89 S. . at 271

In the context of public education, we have eval uated state
action chall enged on Establishnment C ause grounds under each of
“three conpl enentary (and occassionally overl apping) tests”

established by the Suprene Court. Doe v. Santa Fe | ndependent

School District, 168 F.3d 806, 816 (5th Cr. 1999). The first

test, and the one of longest |ineage, is the disjunctive three-
part Lenon test, under which a state practice is unconstitutiona
if (1) it lacks a secul ar purpose; (2) its primary effect either
advances or inhibits religion; or (3) it excessively entangles
governnent with religion. See Lenon, 403 U S. at 612-613, 91 S
Ct. at 2111. The second test, commonly referred to as the
endorsenent test, seeks to determ ne whet her the governnent
endorses religion by neans of the challenged action. See, e.q.

County of All egheny v. ACLU, 492 U. S. 573, 594, 109 S. C. 3086,

3101 (1989) (holding that the display of a creche on the G and
Staircase of the Al egheny County Courthouse violated the First
Amendnent but that the display of a nenorah as part of a secular
exhi bit was constitutional). The governnent unconstitutionally
endorses religion when it “conveys a nessage that religion is

‘favored,’ ‘preferred,’” or ‘pronoted over other beliefs.” 1d.



at 593, 109 S. . 3086. Finally, the third test, aptly naned
the coercion test, analyzes school -sponsored religious activity
internms of the coercive effect that the activity has on

st udents. See, e.qg., Lee v. Wisman, 505 U. S. 577, 112 S. C

2649 (1992) (holding unconstitutional a school district’s policy
permtting school principals to invite clergy to give
“nonsectarian” invocations and benedictions at graduation
cerenpnies). Under this test, school-sponsored activity
contravenes the First Anendnent when “(1) the governnent directs
(2) a formal religious exercise (3) in such a way as to oblige

the participation of objectors.” Jones v. Cear Creek

| ndependent School District, 977 F.2d 963, 970 (5th G r. 1992)

(“Cear Ceek 11”") (citation omtted).

Qur multi-test analysis in past cases has resulted from an
Est abl i shnent C ause jurisprudence rife with confusion and from
our own desire to be both conplete and judicious in our decision-

maki ng. See, e.q., Doe ex rel. Doe v. Beaunont | ndependent

School District, 173 F.3d 274, 295 (5th Cr.) (analyzing school

district’s “Clergy in Schools” vol unteer counseling program

utilizing Lenon, endorsenent, and coercion tests), on reh’'g en

banc, = F.3d __ (1999); lngebretsen v. Jackson Public School

District, 88 F.3d 274, 280 (5th G r. 1996) (exam ning state
statute permtting public school students to initiate
nonsect ari an, nonprosel yti zi ng prayer at conpul sory and
nonconpul sory school events pursuant to the Lenbn, endorsenent,

and coercion tests); Cear Creek 11, 977 F. 2d 963, 966-969, 972




(enpl oyi ng Lenon, endorsenent, and coercion analysis to uphold a
school district resolution permtting public high school seniors
to choose student volunteers to deliver nonsectarian,
nonprosel yti zing invocations at graduation cerenonies). Nothing
inour Crcuit’s case |law requires that contested governnment
action be exam ned under each Suprene Court-delineated test. Cf.

Santa Fe | ndependent School District, 168 F.3d at 818 (expl aining

t hat, because student-sel ected, student-given, sectarian,
prosel yti zing invocations and benedictions violate the Lenbn test
and the endorsenent test, analysis under the coercion test was

not necessary); Helns v. Picard, 151 F.3d 347, 362 (5th Cr

1998) (analyzing a school aid programin accordance with only the

Lenon test), cert. granted sub nom, Mtchell v. Helns, No. 98-

1648, 1999 WL 231469 (U.S. Jun. 14, 1999). The decision to apply
a particular Establishnent C ause test rests upon the nature of
t he Establishnment O ause violation asserted. Where, as in the
instant action, the practice at issue does not direct student
participation in a formal religious exercise, we elect not to
apply the coercion test.
1]

Al t hough widely criticized and occasionally ignored, the

Lenon test continues to govern Establishnment C ause cases. In

Agostini v. Felton, 521 U S. 203, 117 S. C. 1310 (1997), the

Suprene Court laid to rest runors of the Lenpbn test’s dem se when
it exclusively applied Lenobn analysis to a school aid program

The Court acknow edged the continued viability of the general



Lenon principles used to eval uate whet her governnent action
vi ol ates the Establishnment C ause and noted in particular that
the nature of the inquiry under Lenbn’s purpose prong has
“remai ned | argely unchanged.” 1d. at 223, 117 S. C. at 2010.
A

The first prong of the Lenbn test requires that chall enged
state action have a secul ar purpose. See Lenon, 403 U S. at 612,
91 S. . at 2111. Lenobn’s first prong does not require that
chal | enged state action have been enacted in furtherance of
excl usively, or even predom nately, secul ar objectives. See

Wal lace v. Jaffree, 472 U S. 38, 56, 105 S. C. 2479, 2489 (1985)

(explaining that a statute notivated in part by a religious
purpose may satisfy Lenon’s purpose prong). In order for state
activity to pass nuster under Lenon’s first criterion a sincere
secul ar purpose for the contested state action nust exist; even
if that secular purpose is but one in a sea of religious
purposes. See id. at 56, 105 S. C. at 2489.

The School Board has articulated three distinct, albeit
intertw ned, purposes for the contested disclainmer. According to
the Board, the disclainmer serves (1) to encourage inforned
freedom of belief, (2) to disclaimany orthodoxy of belief that
could be inferred fromthe exclusive placenent of evolution in
the curriculum and (3) to reduce offense to the sensibilities
and sensitivities of any student or parent caused by the teaching
of evol ution.

W treat the School Board's three-fold articul ati on of



purpose with deference. See Santa Fe | ndependent School

District, 168 F.3d at 816. Deference, however, ought not be
confused with blind reliance. Accordingly, we exam ne each of
the disclainer’s avowed purposes to ensure that the purpose is

sincere and not a sham See id. (citing Edwards v. Aquillard,

482 U.S. 578, 586-87, 107 S. C. 2573, 2579 (1987)). In
undertaking such a “shant inquiry, we consider whether the

di sclaimer furthers the particul ar purposes articul ated by the
School Board or whether the disclainmer contravenes those avowed

purposes. See Aquillard, 482 U. S. at 589, 107 S. C. at 2580

(finding purported purpose of protecting academ c freedomto be
insincere in light of the fact that “the Act does not serve to
protect academ c freedom but has the distinctly different

pur pose of discrediting evolution”). |If the disclainer furthers
just one of its proffered purposes and if that sanme purpose
proves to be secular, then the disclainmer survives scrutiny under
Lenon’s first prong.

We find that the contested disclainmer does not further the
first articul ated objective of encouraging informed freedom of
belief or critical thinking by students. Even though the final
sentence of the disclainer urges students “to exercise critical
t hi nki ng and gather all information possible and cl osely exam ne
each alternative toward formng an opinion," we find that the
disclainmer as a whole furthers a contrary purpose, nanely the
protection and mai ntenance of a particular religious viewoint.

In the first paragraph to be read to school children, the

10



Tangi pahoa Board of Education declares that the “Scientific
Theory of Evolution . . . should be presented to inform students
of the scientific concept” but that such teaching is "not
intended to influence or dissuade the Biblical version of
Creation or any other concept.” Fromthis, school children hear
that evolution as taught in the classroom need not affect what
they already know. Such a nessage is contrary to an intent to
encourage critical thinking, which requires that students
approach new concepts with an open mnd and a wllingness to
alter and shift existing viewpoints. This conclusion is even
nor e i nescapabl e when the nessage of the first paragraph is

coupled with the statenent in the last that it is “the basic

right and privilege of each student to . . . maintain beliefs
taught by parents on [the] . . . matter of the origin of
life . . . .” W, therefore, find that the disclainer as a whole

does not serve to encourage critical thinking and that the School
Board's first articulated purpose is a sham

W find that the disclainmer does further the second and
third purposes articulated by the School Board. The disclainer
explicitly acknow edges the existence of at |east one alternative
theory for the origin of life, i.e., the Biblical version of
creation. Additionally, the disclainmer rem nds school children
that they can rightly maintain beliefs taught by their parents on
the subject of the origin of |life. W have no doubt that the
disclainmer will further its second and third avowed objectives of

di scl ai m ng any orthodoxy of belief that could be inplied from

11



t he exclusive place of evolution in the public school curriculum
and reduci ng student/parent offense caused by the teaching of
evol ution. Accordingly, we conclude that these two purposes are
si ncere.

We next consider whether disclaimng orthodoxy of belief and
reduci ng student/parent offense are perm ssible secul ar
objectives. In conducting this inquiry, we are mndful that a

purpose is no |less secular sinply because it is infused with a

religious elenent. Cf. Corporation of the Presiding Bishop of

the Church of Jesus Christ of Latter-day Saints v. Anmpbs, 483 U. S

327, 335, 107 S. C. 2862, 2868 (1987) (explaining that the
Lenon test, requiring that the law at issue serve sonme secul ar
| egi sl ative purpose, does not require that the contested | aw s

purpose be unrelated to religion); Lynch v. Donnelly, 465 U S.

668, 673, 104 S. Ct. 1355, 1359 (1984) (noting that the
Constitution "affirmatively mandates accomodati on, not nerely
tol erance, of all religions . . . . Anything less would require
the '"callous indifference' we have said was never intended").

For this reason, the fact that evolution, the subject about which
t he School Board sought to disclaimany orthodoxy of belief, is

religiously charged, see Aquillard, 482 U S at 593, 107 S. O

at 2582 (noting that evolution is the one scientific theory that
historically has been opposed by certain religious sects), and
the fact that the sensitivities and sensibilities to which the
School Board sought to reduce offense are religious in nature,

does not per se establish that those avowed purposes are

12



religi ous purposes.
In order to avoid the “callous indifference” first cautioned

agai nst by the Suprene Court in Zorach v. d auson, 343 U. S. 306,

314, 702 S. . 679, 684 (1952), we conclude that, under the
instant facts, the dual objectives of disclaimng orthodoxy of
belief and reduci ng student/parent offense are perm ssible
secul ar objectives that the School Board could rightly address.

Cf. Bethel School District No. 403 v. Fraser, 478 U. S. 675, 681,

106 S. C. 3159, 3163 (1986) (noting that, in the context of a
civil rights action, fundanental values essential to a denocratic
society include “tol erance of divergent political and religious
views” and “consideration of the sensibilities of others, and, in
the case of a school, the sensibilities of fellow students”). In
so doi ng, we acknow edge that |ocal school boards need not turn a
blind eye to the concerns of students and parents troubled by the
teaching of evolution in public classroons.
B
Lenon’ s second prong asks whether, irrespective of the

School Board’'s actual purpose, “the practice under review in fact

conveys a nessage of endorsenent or disapproval.” Doe v. Santa

Fe | ndependent School District, 168 F.3d 806, 817 (5th Cr.

1999). This is simlar to analysis pursuant to the endorsenent
test. Under either the second Lenobn prong or the endorsenent
test, the Suprenme Court has cautioned that a governnent practice
may not aid one religion, aid all religions, or favor one

religion over another. See, e.q., County of Al legheny v. ACLU,

13



492 U.S. 573, 605, 109 S. C. 3086, 3107 (1989) (“Whatever else
the Establishnment C ause may nean (and we have held it to nean no
official preference even for religion over nonreligion), it
certainly neans at the very |east that governnent may not
denonstrate a preference for one particul ar sect or creed
(including a preference for Christianity over other religions).”
(citation omtted)). Nonetheless, where the benefit to religion
or to a church is no nore than indirect, renote, or incidental,
the Suprenme Court has advised that “no realistic danger [exists]
that the community would think that the [contested governnent
practice] was endorsing religion or any particular creed.”

Lanb’s Chapel v. Center Mriches Union Free School District, 508

U S 384, 395, 113 S. C. 2141, 2148 (1993).
Agai nst this jurisprudential backdrop, the School Board

argues that the contested disclainer’s primary effect is “to
comuni cate to students that they are free to formtheir own
opi nions or maintain beliefs taught by parents concerning the
origin of [ife and matter.” According to the School Board, the
di scl ai mer advances freedom of thought, as well as sensitivity
to, and tolerance for, diverse beliefs in a pluralistic society.
W di sagree.

In assessing the primary effect of the contested disclai ner,

we focus on the nmessage conveyed by the disclainmer to the

students who are its i ntended audi ence. See County of All egheny,

492 U.S. at 620, 109 S. C. at 3115. After careful consideration

of the oral argunents, the briefs, the record on appeal, and the

14



| anguage of the disclainmer, we conclude that the prinmary effect
of the disclainer is to protect and maintain a particular
religious viewpoint, nanely belief in the Biblical version of
creation. In reaching this conclusion, we rely on the interplay
of three factors: (1) the juxtaposition of the disavowal of

endor senent of evolution with an urging that students contenpl ate
alternative theories of the origin of life; (2) the rem nder that
students have the right to maintain beliefs taught by their
parents regarding the origin of life; and (3) the “Biblical
version of Creation” as the only alternative theory explicitly
referenced in the disclainer.

We note that the term “di sclainer,” as used by the School
Board to describe the passage to be read to students before

| essons on evolution, is not wholly accurate. Beyond nerely

“di scl ai mng” endorsenent of evolution, the two paragraph passage
urges students to take action--to “exercise critical thinking and
gather all information possible and cl osely exam ne each
alternative” to evolution.® The disclainmer, taken as a whol e,

encourages students to read and neditate upon religion in general

and the “Biblical version of Creation” in particular.?

3In passing on the constitutionality of the contested
di scl ai mer, we consider the disclainer as a whole. Accordingly,
we do not express an opinion as to whether the first paragraph
standi ng al one i nperm ssi bly advances religion.

“The School Board asserts that the reference to the
“Biblical version of Creation” is nerely illustrative, affording
meani ng to the phrase “other concepts.” The School Board’s use
of a religious concept as the only illustration of an “other
concept[],” however, supports our conclusion that the disclainer
i nperm ssi bly advances religion. Cf. Ingebretsen v. Jackson

15



Al though it is not per se unconstitutional to introduce
religion or religious concepts during school hours, there is a
fundanental difference between introducing religion and religious
concepts in “an appropriate study of history, civilization,
ethics, conparative religion, or the |like” and the reading of the

School Board-mandat ed di scl ai mer now before us. Stone v. G aham

449 U.S. 39, 42, 101 S. C. 192, 194 (1980). The TPPS
di scl ai mer® does not encourage students to think about religion
in order to provide context for a political controversy studied

in a history class, see, e.qg., Aquillard, 482 U S. at 607 n.8,

107 S. C. at 2590 n.8 (Powell, J., concurring) (“For exanple,
the political controversies in Northern Ireland, the Mddl e East,
and I ndia cannot be understood properly without reference to the
underlying religious beliefs and the conflicts they tend to
generate.”), or to pronote understanding of different religions,

see, e.d., School District of Abington v. Schenpp, 374 U S. 203,

Public School District, 88 F.3d 274, 279 (5th Gr. 1996)

(expl aining that a governnent neasure advances religion when it
“gives a preferential, exceptional benefit to religion [or a
particular formof religion] that it does not extend to anything
else”). W also note that the record does not conport with the
School Board’'s characterization of its reason for including

“Bi blical version of Creation” in the disclainmer. Wen the
School Board debated the propriety of the proposed disclainer, a
menber suggested deleting the reference to the Biblical version
of creation. The Board ultimately rejected that suggestion,
apparently not because doing so m ght confuse students who needed
an illustrative reference, but because doing so would, in the
words of the disclainmer’s sponsor, “gut . . . the basic nessage
of the [disclainer].”

SDespite our conclusion that the statement to be read
student does nore than “disclainf evolution, we wll continue to
refer to the entire statenent as a disclainmer for purposes of
conveni ence.

16



225, 83 S. Ct. 1560, 1573 (1963) (“[1]t might well be said that
one’s education is not conplete without a study of conparative
religion or the history of religion and its relationship to the
advancenent of civilization.”). Instead, the disclainer--
including the directive to “exercise critical thinking” in the
second paragraph, together with the explicit reference to the
“Biblical version of Creation” in the first paragraph--urges
students to think about religious theories of “the origin of life

and matter” as an alternative to evolution, the State-nmandated

curricul um

The School Board cites two cases, Lanb’'s Chapel v. Center

Moriches Uni on Free School District, 508 U S. 384, 113 S. C

2141 (1993), and Wdmar v. Vincent, 454 U. S. 263, 102 S. . 269

(1981), in defense of its position that any benefit to religion
conferred by the disclainer is nerely incidental and that, as
such, the disclainer does not inpermssibly advance religion.
These cases, in which the Suprene Court found that governnment
action did not violate the Establishnent C ause, are

di sti ngui shabl e.

In Wdmar, nenbers of a registered religious group at a
state university brought an action challenging a university
policy which excluded religious groups frombeing able to utilize
university facilities that were generally avail able for

activities of registered student groups. See Wdnar, 454 U. S. at

266, 102 S. . at 273. The Court found that the chall enged
policy violated the First Arendnent. See id. at 277, 102 S. C

17



at 278. In reaching this conclusion, the Wdmar Court expl ai ned
that a “religious organi zation’s enjoynent of nmerely ‘incidental
benefits does not violate the prohibition against the ‘primry
advancenent’ of religion.” See id. at 273, 102 S. . at 276.
The Court relied on two factors. See id. at 274, 102 S. . at
276. First, the Court found that, in allowng a registered
student religious organization to use an otherw se open forum a
public university “does not confer any inprimtur of state
approval on religious sects or practices.” 1d., 102 S. C. at
276. Second, the court found that use of the university
facilities is available to a broad class of speakers, including
nonreligi ous speakers. See id., 102 S. C. at 277.

Unlike in Wdmar, the particular benefit to religion at
i ssue here is not nerely incidental. A teacher’s reading of a
di sclai mer that not only di savows endorsenent of educati onal
materials but al so juxtaposes that disavowal with an urging to
contenplate alternative religious concepts inplies School Board
approval of religious principles. WMreover, unlike the public
forumat issue in Wdmar, the disclainmer crafted by the School
Board serves only to pronote a religious alternative to
evolution. W know this because the only alternative theory
explicitly referenced in the text of the disclainer is a
religious one. Therefore, Wdnmar does not support the Board’'s
ar gunent .

The School Board’'s reliance on Lanb’s Chapel is m splaced as

well. In that case, the Court held that using a public school

18



after school hours for the show ng of religiously oriented filns

did not violate the Establishnent C ause. See Lanb’'s Chapel, 508

US at 395 113 S. C. at 2148. The Court found that “this film
series would not have been during school hours, would not have
been sponsored by the school, and woul d have been open to the
public, not just to church nenbers.” 1d., 113 S. . at 2148.
The Court concluded that, under these circunstances, there was no
realistic danger that the community would think that the schoo
district was endorsing religion.

There are few, if any, parallels between the instant case

and Lanb’s Chapel. Here, the disclainer approved by the School

Board is to be read during school hours by school teachers and
explicitly encourages students to consider religious alternatives
to evolution, a part of the state-mandated curriculum Unlike in

Lanb’s Chapel, there is a nmuch greater danger of students and

parents perceiving that the School Board endorses religion,
specifically those creeds that teach the Biblical version of
creation.

The benefit to religion conferred by the reading of the
Tangi pahoa disclainmer is nore than indirect, renote, or
incidental. As such, we conclude that the disclainer
i nperm ssi bly advances religion, thereby violating the second
prong of the Lenpbn test as well as the endorsenent test.

|V
The School Board additionally disputes the district court’s

award of attorneys’ fees to Appellee Freiler. W review a
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district court’s award of attorneys’ fees for abuse of
discretion, and its factual findings relating to the award of

attorneys’ fees for clear error. See Watkins v. Fordice, 7 F.3d

453, 457 (5th Cr. 1993). \Were a decision awardi ng attorneys’
fees i s adequately supported by the record and the district court
has explained its reasons for the award, there is no abuse of

di scretion. See Strong v. Bellsouth Tel econmuni cations, Inc.,

137 F.3d 844, 851 (5th Gr. 1998).

The district court found that Freiler was a prevailing party
and awarded Freiler attorneys’ fees pursuant to 42 U S.C. § 1988.
The court used the | odestar nethod of determ ning the appropriate
award, first multiplying an hourly rate by hours expended, and
then adjusting the award according to the factors outlined in

Johnson v. Georgia H ghway Express, 488 F.2d 714 (1974).

The district court found that Freiler’s counsel kept
cont enporaneous tine records, and that they were therefore not
reconstructed. The court found that the records contained
sufficient detail to determne the tinme expended in pursuing
Freiler’s claim The district court also reduced the nunber of
hours that Freiler’s counsel billed by ten percent to reflect
“possi bl e redundancy and work which in hindsight may have been
unnecessary.” Lastly, the district court applied an hourly rate

of $150,° based explicitly on application of the Johnson factors.

6 Freiler’s counsel had petitioned the court to award fees
based on an hourly rate of $175 an hour. The court agreed that
the $175 rate was “arguably” reasonabl e, but decided that a $150
rate was nore appropriate based on Johnson.
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The court nmultiplied the $150 rate by the adjusted billable
hours, and awarded $49,444.50 to Freiler’s counsel.

W affirmthe district court’s award of attorneys’ fees.
First, the billing records are sufficiently detail ed under our

analysis in League of United Latin Anerican Ctizens #4554 v.

Roscoe | ndependent School District, 119 F. 3d 1228, 1233 (5th Gr.

1997). In that case, we found that billing records were adequate
where the records showed the date, the nunmber of hours spent, and
a “short but thorough description of the services rendered.” |d.
Second, even if Freiler’s counsel failed to contenporaneously
produce billing records, as the School Board argued, such a
failure “does not preclude an award of fees per se, as long as

t he evidence produced is adequate to determ ne reasonabl e hours.”

Loui siana Power & Light Co. v. Kellstrom 50 F.3d 319, 325 (5th

Cr. 1995). Third, the district court did not conmt clear error
in finding the $150 rate to be reasonable, given the declarations
that it reviewed fromthree New Ol eans attorneys regarding
prevailing rates. Fourth, the district court did not commt
clear error when, instead of addressing the necessity and
potential redundancy of each billed hour, it reduced the overal

nunber of hours by ten percent. |ndeed, Louisiana Power & Light

Co. v. Kellstrom 50 F.3d 319, 325 (5th Cr. 1995), the only case

cited by the School Board in support of its argunent that a
district court nust analyze each billing item is
di stinguishable. In Kellstrom the issue was whether the billing

records were sufficiently detail ed, not whether the district
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court judge had discretion to reduce the anmount of hours billed
by a percentage. See id. at 325.
VI,
For the foregoing reasons, we affirmthe district court’s
ruling that the disclainmer violates the First Amendnent and the
district court’s award of attorneys’ fees to Appellee Freiler.

AFF| RMED.

22



