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| FEANYl CHARLES ANTHONY OKPALOBI,
doi ng business as CGentilly Medi cal
Cinic for Wnen,

Pl ai ntiff-Appellee,
and

CAUSEVWAY MEDI CAL SUI TE; BOSSI ER CI TY
MEDI CAL SUI TE; HOPE MEDI CAL GROUP FOR
WOVEN, DELTA WOMEN S CLINIC, WOMVEN S
HEALTH CLI NI C, JAMES DEGUERCE;

A. JAMES WH TMCRE, 111,

| nt er venor s- Appel | ees,
ver sus
M KE FOSTER, Governor of the State of
Loui si ana; STATE OF LQUI SI ANA,
Substituted in place of Kenneth Duncan,
Treasurer of the State of Loui siana,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
USDC No. 97-CV-2214-T

March 12, 2001
Bef ore KI NG Chief Judge, JOLLY, H GG NBOTHAM DAVIS, JONES, SM TH,
W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS, BENAVI DES, STEWART,
PARKER, and DENNI'S, Circuit Judges.”’

"Fourteen judges participated in this en banc proceeding.
Seven judges join Judge Jolly's opinion in full, both with regard
to standing and the Eleventh Amendnent analysis (Jolly, Davis,



E. GRADY JOLLY, G rcuit Judge:

Sitting as an en banc court, we consider whether the district
court properly enjoinedthe “operation and effect” of the Loui siana
state tort statute at issue, which provides a private cause of
action agai nst nedi cal doctors perform ng abortions. Although, in
this facial attack on the constitutionality of the statute,
consideration of the nerits may have strong appeal to sone, we are
power|l ess to act except to say that we cannot act: these plaintiffs
have no case or controversy with these defendants, the Governor and
Attorney General of Louisiana, and consequently we |lack Article Il
jurisdiction to decide this case. Seven nenbers of this en banc
court conclude that the panel was in serious error, as indeed is

the dissent, in finding that this case presents an Ex parte Young

exception to the Eleventh Amendnent imunity fromsuit in federa
court, which these defendants, the Governor and Attorney Ceneral of
Loui si ana, enjoy. Accordingly, we reverse, vacate, and renmand for
entry of a judgnent of dism ssal.

Jones, Smth, Barksdale, Emlio Garza, and DeMbss). Three judges
join Judge Jolly's opinion with regard to standing only (King,
Hi ggi nbotham and, in part, Benavides). Four judges join Judge
Par ker’ s di ssent (Parker, Wener, Stewart, and Dennis). Judge King
j oi ns Judge Hi ggi nbot ham s opinion. However, to fully understand
t he scope of the partial concurrences to Judge Jolly’ s opinion, the
reader is referred to the opinions of Judges Hi ggi nbotham and
Benavi des.



Dr. Ifeanyi Charles Anthony GCkpalobi ("“Ckpalobi”), joined
through intervention by five health care clinics and other
physi ci ans, individuals, and businesses who perform abortions in
the State of Louisiana,! challenge the constitutionality of La.
RS. Ann., tit. 9, 8§ 2800.12 (West Supp. 1999), or, nore comonly,

“Act 825."72 The defendants are M ke Foster, Governor of Loui si ana,

!Because we find no significant distinction between the
positions of Dr. Ckpalobi and the intervening clinics and
physi cians on appeal, we use “plaintiffs” in this opinion to
include all intervenors as well as Dr. kpal obi.

2Act 825 states:
Section 2800.12 Liability for term nation of a pregnancy

A.  Any person who perforns an abortion is |iable to the
nmot her of the unborn child for any danmage occasi oned or
preci pitated by the abortion, which action survives for
a period of three years fromthe date of the di scovery of
t he damage with a preenpti ve period of ten years fromthe
date of the abortion.

B. For purposes of this Section:

(1) “Abortion” neans the deliberate termnation of an
intrauterine human pregnancy after fertilization of a
femal e ovum by any person, including the pregnant wonman
herself, with an intention other than to produce a live
birth or to renove a dead unborn child.

(2) “Damage” includes all special and general danmages
which are recoverable in an intentional tort,
negligence, survival, or wongful death action for
injuries suffered or danmages occasioned by the unborn
child or nother.

(3) “Unborn child” nmeans the unborn offspring of human
beings from the nonent of conception through pregnancy
and until term nation of the pregnancy.

C. (1) The signing of a consent form by the nother prior
to the abortion does not negate this cause of action, but
rat her reduces the recovery of damages to the extent that
the content of the consent forminfornmed the nother of



and Ri chard | eyoub, Attorney General of Louisiana.® No patients of
the plaintiffs appear as parties in this suit.

Act 825 provides to wonen who undergo an abortion a private
tort renedy against the doctors who perform the abortion. | t
exposes those doctors to unlimted tort liability for any damage
caused by the abortion procedure to both nother and “unborn child.”
Damages may be reduced, but not elim nated altogether (and perhaps
not at all with respect to any damages asserted on behalf of the
fetus), if the pregnant wonman signs a consent formprior to the
abortion procedure.

The plaintiffs argue that Act 825 constitutes an “undue
burden” on a woman’s right to obtain an abortion and is thus

unconstituti onal under Planned Parenthood v. Casey, 505 U. S. 833,

112 S. . 2791 (1992). The plaintiffs further claimthat the Act

the risk of the type of injuries or loss for which she is
seeking to recover.

(2) The | aws governi ng nmedi cal mal practice or limtations
of liability thereof provided in Title 40 of the
Loui si ana Revi sed Statutes of 1950 are not applicable to
this Section.

3Al t hough the record shows that the Attorney General of
Loui siana was naned as a party and was served with citation, and
al though he is naned as a party in all of defendants’ pleadings, in
the injunction orders, and on the notice of appeal, he does not
appear as a party on the docket sheet in this court. He
nevert hel ess has invoked the appellate jurisdiction of this court
and is a party to this appeal.



will force physicians in Louisiana to cease providing abortion
services to wonen because of the potential exposure to civil danage
clains authorized by the Act.?* Finally, the plaintiffs assert
that, if they are forced to discontinue providing their services,
the State may have achieved in practical terns what it could not
constitutionally do otherw se--elimnate abortions in Louisiana.
|1

The district court granted a tenporary restraining order
enjoining inplenentation of the Act on August 14, 1997. Act 825,
according to the district court, “has the purpose and effect of
infringing and chilling the exercise of constitutionally protected
rights.” The court therefore granted the plaintiffs’ request for

a prelimnary injunction on January 7, 1998. See kpal obi V.

Foster, 981 F. Supp. 977, 986 (E.D. La. 1998). The foll ow ng nont h,
finding that the Act places an unconstitutional undue burden on a
woman’s right to abortion, the court converted the tenporary
injunction into a permanent injunction.?® The State tinely

appeal ed.

‘“Plaintiffs provide over eighty percent of the abortion
services rendered in Louisiana.

5'n the district court neither party, nor the district court,
rai sed the question of an Article Ill case or controversy or the
El event h Amendnent .



On appeal, a panel of this court wupheld the injunction.

kpal obiv. Foster, 190 F.3d 337 (5th Gr. 1999). The panel

specifically addressed t he El event h Anrendnent i ssue--whet her, under

Ex parte Young, 209 U S 123, 28 S.C. 441 (1908), the state

official defendants had sufficient “connection” to the act in
question to overcone the Eleventh Amendnent bar of suits against
states in federal court.® The panel determ ned that “the Governor
and the Attorney General have powers and duties under state |aw
sufficient to neet the mninum requirenents under the Eleventh
Amendnent . ” Okpal obi, 190 F. 3d at 346. The panel further concl uded
that the plaintiffs had standing to assert their rights and the
rights of their patients. Id. at 350-353. The panel then
concluded that a case and controversy existed between these
plaintiffs and defendants and affirnmed the district court’s hol ding
that Act 825 is unconstitutional in its entirety.

I n addressing the issues before this en banc court, we first
take note that the panel opinion’s jurisdictional holding rested

primarily on the Ex parte Young exception to the Eleventh

The El eventh Anendnment states: “The Judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, commenced or prosecuted agai nst one of the United States
by Ctizens of another State, or by Citizens or subjects of any
Foreign State.” U.S. Const. anend. Xl. The Suprene Court has
interpreted the anmendnent to also constitute a bar on a suit
brought against a State by its own citizens in federal court. See
Hans v. lLouisiana, 134 U. S. 7, 10 S.Ct. 504 (1890).




Amendnment. It is, of course, one of the purposes of taking a case
en banc to clarify the | aw when a “panel decision conflicts with a
decision of the United States Suprene Court” or the case “invol ves
one or nore questions of exceptional inportance.” Fed. R App. P
35(b)(1). Because the panel opinion erroneously applied
establi shed El eventh Anendnent jurisprudence, and because it was
the focus of its jurisdictional holdings, we first address those
panel errors before turning to the nore basic question of whether
this case presents an Article Ill case or controversy.
1]

The crux of the Eleventh Anmendnent issue in this case is
whet her the naned defendants, Louisiana’s Governor and Attorney
Ceneral, have the requisite “connection” to the statutory schene to
renove the El eventh Arendnent barrier to suits brought in federa
court against the State. W first say a very brief word about the
hi storical and constitutional forces that underlie the Eleventh
Amendnent .

The El eventh Anmendnent was adopted in 1798 in direct response

to the Suprenme Court’s decision in Chisholmyv. Georgia, 2 US (2

Dall.) 419 (1793), holding that the State of Georgia could properly
be called to defend itself in federal court against a citizen's
suit. The alacrity with which Congress and t he states approved t he

El eventh Anmendnent to nullify Chisholm evinces the absolutely



certain and fundanental respect the early fathers demanded the
federal courts pay to the sovereignty of the several states.’
Al t hough the attention given to the Eleventh Amendnent has waxed
and waned in the two hundred years since its adoption, the
i nportance of it as a structural definition of our constitutional
system has never been doubted. Thus, the Suprene Court recently
reenphasi zed that this structural principle remains intact in A den
v. Maine, 527 U S 706, 713, 119 S. . 2246 (1999). There, the
Court stated that “as the Constitution's structure, and its
history, and the authoritative interpretations by this Court nake
clear, the States’ immunity fromsuit is a fundanental aspect of
the sovereignty which the States enjoyed before the ratifications
of the Constitution, and which they retain today.”® Indeed, it is
“a settled doctrinal understanding, consistent with the | eading
advocates of the Constitution’s ratification, that sovereign
immunity derives not from the Eleventh Amendnent but from the

structure of the original Constitution itself.” 1d. at 728.

The Suprenme Court decided Chisholm on February 14, 1794.
Three weeks | ater, Congress had approved the Eleventh Anmendnent,
and within one year the requisite nunber of states had ratified the
amendnent .

8 The States thus retain ‘a residuary and inviolable

sovereignty.’ They are not relegated to the rol e of nere provinces
or political corporations, but retain the dignity . . . of
sovereignty.” 1d. at 715 (quoting The Federalist No. 39, p. 245

(C. Rossiter ed. 1961) (J. Madison)).



It is agai nst this background of the overriding inportance of
the El eventh Amendnent in limting the power of the federal courts
over the sovereignty of the several states, that we now consider
whet her the facts of this appeal can fit into the exception carved

fromthe El eventh Anendnent in Ex parte Younq, so as to allow the

federal courts to enjoin Act 825.

|V
A
The El eventh Amendnent bars suits by private citizens agai nst
a state in federal court, irrespective of the nature of the relief

requested. See Hutto v. Finney, 437 U S 678, 700, 98 S. . 2565

(1978). A plaintiff may not avoid this bar sinply by nam ng an
i ndividual state officer as a party inlieu of the State. Yet, few
rules are wi thout exceptions, and the exceptionto this rule all ows
suits against state officials for the purpose of enjoining the
enforcenent of an unconstitutional state statute. This exception

rests on the fiction of Ex parte Young—that because a sovereign

state cannot commt an unconstitutional act, a state official
enforcing an unconstitutional act is not acting for the sovereign

state and therefore is not protected by the El eventh Amendnent.



| ndeed, the Eleventh Amendnent inquiry today turns on a proper
interpretation and application of the Suprene Court’s holding in
Young.

Young, in relevant part, reads:

| f, because they were |aw officers of the state, a case

could be nmade for . . . testing the constitutionality of

the statute, by an injunction suit brought against them

then the constitutionality of every act passed by the
| egislature could be tested by a suit against the

governor and the attorney general . . . . That would be
a very convenient way for obtaining a speedy judicial
determ nation of . . . constitutional law . . ., but it

is a node which cannot be applied to the states
consistently wth the fundanental principle that they
cannot, w thout their assent, be brought into any court

at the suit of private persons . . . In nmaking an officer
of the state a party defendant in a suit to enjoin the
enf or cenent of an act al | eged to be
unconstitutional, . . . such officer nust have sone
connection with the enforcenent of the act, or elseit is
merely making . . . the state a party.

209 U. S. at 157 (enphasis added).
The principle of Young grew out of two predecessor cases, and

can best be understood by reference to Snyth v. Anes, 169 U. S. 466,

18 S.C. 418 (1898), and Fitts v. MGChee, 172 U S. 516, 19 S. O

269 (1899). W begin wth a discussion of these two decisions
bef ore addressi ng Young and its progeny.
B
In Snyth, the plaintiffs challenged the constitutionality of
a Nebraska act regulating railroad rates for the transportation of

freight and establishing penalties for violations of the act. The

10



statute authorized the assessnent of substantial fines by state
authorities in addition to private liability. See Snyth, 169 U. S.
at 476. The plaintiffs naned officers of the State as defendants.
The defendants contested the federal court’s jurisdiction on the
grounds “that these suits are, in effect, suits against the state,
of which the circuit court of the United States cannot take
jurisdiction consistently with the el eventh anendnent.” 169 U. S.
at 518. After holding that “a suit against individuals for the
pur pose of preventing themas officers of a state fromenforcing an
unconstitutional enactnent to the injury of the rights of the
plaintiff is not a suit against the state within the neaning of

[the el eventh] amendnent,” the court assuned jurisdiction of the
case and struck down the law. |1d. at 519.°

Al t hough Snyth did not raise the question of how close a
connection is required between the defendant state officers and the

enforcenent of the act, the Suprenme Court elaborated on the

principle when the question was presented the followng year in

The panel opinion suggests that Snyth stands for the
proposition that no special connection is required between a
def endant state official and the chall enged statute. See Ckpal obi,
190 F.3d at 344. However, the excerpt from Snyth quoted above
clearly indicates that the defendant officers had a duty to enforce
the statute in question and seens to undermne the panel’s
conclusion that Snyth did not involve a ‘special relationship’
bet ween the defendants and the chall enged statute. |d.

11



Fitts. ! There, the court was faced with a constitutional challenge
to an Al abama act that prescribed certain nmaximumrates of toll to
be charged on a Tennessee river bridge. The act provided that, if
the maxi mum rate was exceeded, the aggrieved party could recover
twenty dollars per infraction fromthe offender. 172 U S. at 516.
The plaintiffs, arguing that the rates of toll were “arbitrary” and
“unreasonabl e” and constituted a deprivation of property, sued the
governor and attorney general of Alabama as defendants and
requested injunctive relief. The defendants noved “that the bil
be dism ssed upon the ground that the suit was one against the
state, and prohibited by the constitution of the United States.”
Id. at 518.

I n concluding that the suit agai nst the governor and attorney
general was effectively a suit against the state and thus barred by
t he El event h Anendnent, the Suprene Court reasoned that neither the
governor nor the attorney general “appear[s] to have been charged
by law with any special duty in connection with the act.” 1d. at
529. The court distingui shed other cases in which it had exercised
jurisdiction (including Snyth) by noting that “the defendants in

each of those cases were officers of the state, specially charged

1The sufficiency of the enforcenent power vested in the

defendant state officials was never addressed in Snyth. It is
cl ear, however, that the defendants in Snyth possessed enforcenent
powers not found in the defendants in the case before us. See

Snyth, 169 U.S. at 476.

12



wth the execution of a state enactnent alleged to be
unconstitutional.” Id. (enphasis added). Thus, in Fitts, the
Suprene Court articulated the requirenent that there be a “cl ose”
connection or a “special relation” between the statute and the
defendant state officer’s duty before the El eventh Anendnent bar

coul d be overcone:

There is a wde difference between a suit against
i ndi vidual s, holding official positions under a state, to
prevent them under the sanction of an unconstitutional
statute, fromcommtting by sone positive act a wong or
trespass, and a suit against officers of a state nerely
to test the constitutionality of a state statute, in the
enforcenent of which those officers will act only by
formal judicial proceedings in the courts of the state.
In the present case, as we have said, neither of the
state officers naned held any special relation to the
particul ar statute alleged to be unconstitutional. They
were not expressly directed to see to its enforcenent.

ld. at 529-30 (enphasis added). The court rationalized this
relationship requirenent by reference to the core constitutiona
principle enbodied in the El eventh Anrendnent:

| f, because they were | aw officers of the state, a case
could be mde for the purpose of testing the
constitutionality of the statute . . then the
constitutionality of every act passed by the | egi slature
could be tested by a suit against the governor and the
attorney general, based upon the theory that the forner,
as the executive of the state, was, in a general sense,
charged with the execution of all its laws, and the
|atter, as attorney general, m ght represent the state in
litigation involving the enforcenent of its statutes.
This would be a very convenient way for obtaining a
speedy j udi ci al determ nati on of guestions of
constitutional law. . . but it is a node which cannot be
applied to the states of the Union consistently with the
fundanental principle that they cannot, wthout their

13



assent, be brought into any court at the suit of private
persons.

Id. at 530. Thus, Fitts illumnated the inportant precept that
allowing state officers to be sued inlieu of the State absent sone
“speci al connection” would permt the narrow exception to swall ow
the fundanmental, constitutionally-based rule. It was upon this
foundation that the Young doctrine was constructed.
C

In Young, the plaintiffs challenged a Mnnesota statute that
created a railroad conmm ssion, which executed an order fixing the
rates various railroad conpanies could charge for the carriage of
mer chandi se. 209 U. S. at 127. The legislature delineated specific
penalties for violations of such railroad regul ations, including
fines and possible inprisonnment.! The attorney general, Edward T.
Young, was naned as a defendant in the suit, which chall enged the
constitutionality of the series of state acts regulating the

railroad conpanies.?'? Specifically, the plaintiffs requested

141t was provided in the act that ‘any railroad conpany, or
any officer, agent, or representative thereof, who shall violate
any provision of this act, shall be guilty of a felony, and, upon
conviction thereof, shall be punished by a fine not exceeding five
t housand dol lars, or by inprisonnent . . .’” 1d. at 128.

2For this reason the conplainants allege that the above-
mentioned orders and acts . . . denied to the . . . railway conpany

14



“[a] ppropriate relief by injunction against the action of the
def endant Young.” 1d. at 131. Young asserted that the federa
court had no jurisdiction over himas attorney general because the
suit was, in effect, against the state of M nnesota and barred by
the El eventh Amendnent. Nevertheless, the federal court issued a
tenporary injunction against Young, enjoining him*®“fromtaking or
instituting any action or proceeding to enforce the penalties and
remedi es specified in the act.” [d. at 132. Young ignored the
court order and imedi ately filed a mandanus action in state court
to conpel the railroad s conpliance with the state |law. Young was
held in contenpt by the federal court and taken into custody. He
then petitioned for habeas corpus to the United States Suprene
Court, asserting that the federal court injunction violated the
El eventh Anmendnent. The Suprene Court was thus required to
determ ne whether Young, as a state officer, could be sued in
federal court despite the El eventh Anendnent bar.

The court determ ned that the El eventh Amendnent did not bar
a federal court injunction against the enforcenent of the state

statute. It held that Young, as attorney general, could properly

and its stockholders . . . the equal protection of the |aws, and
deprived it and them of their property wthout due process of
law . . .” 1d. at 131.

15



be enjoined in federal court fromenforcing unconstitutional state
penal ties against the railroad. 1In so holding, the court stated:

The various authorities we have referred to furni sh anpl e
justification for the assertion that individuals who, as
officers of the state, are clothed with sone duty in
regard to the enforcenent of the laws of the state, and
who threaten and are about to commence proceedings,
either of a civil or crimnal nature, to enforce agai nst
parties affected [by] an unconstitutional act, violating
the Federal Constitution, may be enjoined by a Federa

court of equity from such action.

Id. at 155-56 (enphasis added). Finding that Young possessed such
enforcenent authority over the acts in question, and recognizing
his clear threat to exercise said authority under alleged
unconstitutional state |l aw, *® the court concluded that the El eventh

Amendnent was no barrier to the suit.* 1In authorizing the suit

13The Court al so observed:

The question remai ns whet her the attorney general had, by
the law of the state, so far as concerns these rate acts,
any duty with regard to the enforcenent of the sane. By
his official conduct it seens that he regarded it as a
duty connected with his office to conpel the conpany to
obey the comodity act, for he commenced proceedings to
enforce such obedi ence imedi ately after the injunction
i ssued, at the risk of being found guilty of contenpt by
so doi ng.

Id. at 160.
“ln full, the Court said:

In maki ng an officer of the state a party defendant in a
suit to enjoin the enforcenent of an act alleged to be
unconstitutional, it is plain that such officer nust have
sone connection with the enforcenent of the act, or else
it is nmerely making hima party as a representative of
the state, and thereby attenpting to nmake the state a

16



agai nst Young, the court distinguished the earlier finding of no
jurisdiction in Fitts by noting that, in that case, the penalties
for disobeying the act were to be collected by the individuals who
were overcharged and “[n]Jo officer of the state had any official
connection with the recovery of such penalties.” |[d. at 156.
Thus, Young solidified the doctrine that state officers could
be sued in federal court despite the Eleventh Anmendnent, while
si mul t aneousl y enphasi zing the requirenents that the officers have
“sonme connection with the enforcenent of the act” in question or be
“specially charged with the duty to enforce the statute” and be

threatening to exercise that duty. 1d. at 157, 158.1%

D
Young was deci ded al nost 100 years ago. Fromits earliest
years until the present, it has spawned nunerous cases uphol di ng,

expl aining, and recognizing its fundanental principle: that the

party. . . . The fact that the state officer, by virtue
of his office, has sone connection with the enforcenent
of the act, is the inportant and material fact. ”

Id. at 157 (enphasi s added).

5\\¢ note the dissent’s reliance on Justice Harlan’s Young
dissent inits attenpt to showthat “it is flatly wong to assert
that Young and Fitts are consistent.” Although dissents may be
schol arly and persuasive to sone, they are not binding | aw to any.
The dissent’s reliance upon Justice Harlan’s words suggests that
they, like Justice Harlan, are sinply disenchanted with the
fundanental principle articulated in Young.

17



def endant state official nust have sone enforcenent connection with
the chall enged statute. Two years after Young, the Suprene Court

in Western Union Tel eqgraph Co. v. Andrews, 216 U. S. 165, 30 S. C

286 (1910), again upheld a suit against a state official that
enj oi ned enforcenent of a state act. The act in question, which
regul ated fees to be paid by foreign corporations, declared that
the defendant state officials “would, unless restrained by the
order of the court, institute nunerous actions, as they had
threatened to do, for the recovery of the penalties aforesaid.”
Id. at 166. Concluding that the recent Young decision was

“precisely applicable to the case at bar, the court found

sufficient connection between the defendant state officials and t he
chal | enged statute, stating:
The statute specifically charges the prosecuting
attorneys with the duty of bringing actions to recover
the penalties. It is averred in the bill, and admtted
by the demurrer, that they threatened and were about to
comence proceedi ngs for that purpose.

ld. Western Union, therefore, reinforced the interpretation that

Young requires both a cl ose connection between the official and the
act and the threatening or coomencenent of enforcenent proceedi ngs

by the official.?®

18See al so Donbrowski v. Pfister, 380 U S. 479, 483 (1965) (“In
Ex parte Young . . . , the fountainhead of federal injunctions
agai nst state prosecutions, the Court characterized the power and
its proper exercise in broad ternms: it would be justified where
state officers threaten and are about to commence
proceedi ngs, either of a civil or crimnal nature, to enforce

18



More recently, other circuit courts have applied the Young
gui del i nes when adj udi cati ng t he El event h Anendnent questi on rai sed

inthis appeal. 1In Children’s Healthcare v. Deters, 92 F.3d 1412

(6th Gr. 1996), the plaintiffs brought a civil rights action
agai nst the Ohnio Attorney General and state prosecutors. The suit
chal | enged statutes that provided exenptions from the duty to
provi de adequate care for children for persons who treat children
by spiritual nmeans. The court rejected federal court jurisdiction
over the matter, reaffirmng that “Young does not apply when a
defendant state official has neither enforced nor threatened to
enforce the allegedly unconstitutional state statute.” Id. at
1415. The requirenent that there be sone actual or threatened
enforcenent acti on before Young applies has been repeatedly applied

by the federal courts. See also 1st Westco Corp. v. School D st.

of Philadelphia, 6 F.3d 108, 113 (3d Cr. 1993)(citing Rode v.

Dellarciprete, 845 F. 2d 1195, 1209 n.9 (3d Cir. 1988)); Long v. van

de Kanp, 961 F.2d 151, 152 (9th Cr. 1992); Kelley v. Metropolitan

County Bd. of Educ., 836 F.2d 986, 990-91 (6th Cr. 1987).

QO her federal courts have invoked Young' s rationale when
ascertaining the applicability of this narrow El eventh Amendnent

exception. In Gas v. Stevens, 415 F. Supp. 1148 (S.D.N. Y. 1976),

Judge Friendly rejected the notion that a governor’s general duty

agai nst parties affected [by] an unconstitutional act, violating
the Federal Constitution . . .’").

19



to “take care that the laws are faithfully executed” is sufficient

connecti on under Younq and Fitts to di ssol ve the El event h Anrendnent

bar . ld. at 1151-52. The court noted that “[i]n our view this

woul d extend Ex parte Young beyond anyt hi ng whi ch the Suprene Court

i ntended or has subsequently held.” [d. at 1152.

As |ate as 2001, the Fourth, N nth, Eleventh and Seventh
Circuits rearticulated the criteria of Young. In Lytle V.
Giffith, 2001 W 133189, at *6 (4th CGr. Feb. 16, 2001), the
Fourth Circuit, in remanding the case to determ ne whether the
def endant Governor had the requisite connection to the chall enged
law, noted that “[t] he Young exceptionis limted, however, by its
requi renent that naned state officials bear a special relation to

the challenged statute.” In Snoeck v. Brussa, 153 F.3d 984 (9th

Cr. 1998), the Ninth Crcuit found that the Eleventh Anmendnent
barred a <claim against the Nevada Comm ssion on Judicial
Di scipline, enphasizing that conpliance with the requirenents of
Young “nust be determ ned under state | aw dependi ng on whet her and
under what circunstances a particul ar defendant has a connection
with the challenged state law.” [d. at 986. The court concl uded
that, “[u] nder Nevada | aw, the Conm ssi on has no enforcenent power,
and therefore, it has no connection to the enforcenent of the

chal l enged | aw as required under Ex Parte Young.” |d. at 987.
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Moreover, in Summt Medical Association, P.C. v. Pryor, 180

F.3d 1326 (11th Gr. 1999), the Eleventh Crcuit took note of the
private civil enforcenent provision of the statute in question and

stated that “the doctrine of Ex parte Young cannot operate as an

exception to Al abama’s sovereign imunity where no defendant has

any connection to the enforcenent of the challenged law.” 1d. at

1341. Finally, the Seventh Crcuit in Hope dinic v. Ryan, 195

F.3d 857 (7th Gr. 1999), vacated on other grounds by 120 S. C

2738 (2000), also observed that the statute in question was to be
enforced in private litigation: “[T]he states’ Attorneys General
and | ocal prosecutors have nothing to do with civil suits. Relief
agai nst the public officials therefore would be pointless even if
the civil-liability provisions were problematic.” [d. at 875.
E

The Suprene Court’s decision in Young, appraised in the |Iight
of its predecessors Snyth and Fitts and its progeny, is thus
properly understood to create a precise exception to the genera
bar against suing states in federal fora. This exception only
applies when the naned defendant state officials have sone

connection with the enforcenent of the act and “threaten and are

about to comrence proceedi ngs” to enforce the unconstitutional act.

Young, 209 U. S. at 155-56.
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We now consi der the application of the Young principle to the
facts in the case before us.
\%
The present inquiry is howto read and apply the requirenent

that the defendants have sone connection with the enforcenent of

the Act. Specifically, the question raised before this en banc
court is whether the Young fiction requires that the defendant
state official have sone enforcenent powers with respect to the
particul ar statute at issue, or whether the official need have no
such enforcenent powers and only need be charged with the general
authority and responsibility to see that all of the laws of the
state be faithfully executed.
A

As we have poi nted out, the Young principle teaches that it is
not nerely the general duty to see that the laws of the state are
i npl emented that substantiates the required “connection,” but the
particular duty to enforce the statute in question and a
denonstrated willingness to exercise that duty. For a duty found
in the general laws to constitute a sufficient connection, it nust

“Iinclude[] the right and the power to enforce the statutes of the

state, including, of course, the act in question. . .” 1d. at 161

(enphasi s added). Thus, any probe into the existence of a Young
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exception should gauge (1) the ability of the official to enforce
the statute at issue under his statutory or constitutional powers,
and (2) the denonstrated willingness of the official to enforce the
statute. !’

Al t hough the panel opinion addressed the connection of the
defendants to the law in question, it nevertheless pursued a
different, and we believe, seriously erroneous course. The panel
applied a two-part fornula to assess whether sufficient
“connection” exists to warrant waiver of the Eleventh Amendnent
protection: (1) an anal ysis of “what powers the defendants wieldto
enforce the lawin question,” and (2) consideration of “the nature

of the law and its place on the conti nuumbetween public regul ation

YQur review of the Suprenme Court’s abortion cases shows that,
as the dissent notes, the Court has apparently relaxed certain
standing requirenents in the abortion context and authorized pre-
enforcenent challenges to crimnal abortion statutes. However
none of these cases suggest, as the dissent intinmates, that the
requi renents of Ex parte Young have in any way been relaxed or
vitiated in the abortion context. | ndeed, none of the Suprene
Court abortion cases expressly address the requirenents of Ex Parte
Young in the abortion context. This is not surprising in that in
all of the abortion cases, unlike the case before us, the
defendants had clear capabilities of enforcing the challenged
st at ut es.
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and private action.” kpalobi, 190 F.3d at 346.!® W address, in
turn, the flaws in each part of the panel’s analysis.
1

After noting at the outset that “Act 825, on its face, does
not direct the State or its officers to do anything,” the panel
nevert hel ess concl uded “that the Governor and the Attorney General
have powers and duties under state law sufficient to neet the
m ni mum requi renents under the El eventh Arendnent.” |d. at 347.1%°
The basis for this conclusion was the assertion that a nere duty to
uphol d the | aws of the state is sufficient under Young to authorize
an El event h Anrendnent wai ver. The panel stated that its concl usion
is discernible from a proper reading of Young and Snyth, noting
that, while the Fitts Court required a “close” connection or a

“speci al charge” between the statute and the state officer’s duty,

8The panel “glean[ed]” this test from Gas v. Stevens,
Federal Nat’'l Mortgage Ass’n v. Lefkowitz, 383 F.Supp. 1294
(S.D.N Y. 1974), and Allied Artists Pictures Corp. v. Rhodes, 473
F. Supp. 560 (S.D. Chio 1979), aff’'d 679 F.2d 656 (6th Cr. 1982).

9The panel relied on the governor’s constitutional duty to
“faithfully support the constitution and |aws of the state,” LA
Const. art. 1V, 8 5(A), and the attorney general’s power and right
“to institute, prosecute, or intervene in any civil action or
proceeding[.]” 1d., art. IV, 8 8. See kpalobi, 190 F. 3d at 346.
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the Young Court adopted the nore rel axed connection requirenents
outlined in Snyth. 20

In essence, the panel suggests that there is sone conflict
between Fitts, on the one hand, and Snyth and Young, noting that
“[t]o the extent that there is tension between Fitts’s focus on the
state officials’ express enforcenent power and the |later
articulation in Young, we are controlled by the Snyth doctrine and
t he unequi vocal hol ding of Young that a state officer’s connection
with the enforcenent of the challenged act can ‘[arise] out of the
general law. . . solong as it exists.’”” 1d. at 344 (citing Young,
209 U S. at 157). W do not, however, find this tension in the

Snyth-Fitts-Young tri ad. The resolution in each of these three

cases was dictated, not by the application of a different |ega
rule, but by the particular statutes and the connection to those
statutes of the defendant state officials. The chall enged statutes
in Young and Snyth (wherein the defendants had enforcenent powers
over the railway acts) stand in sharp contrast to the statute in

Fitts (wherein the defendants were granted no enforcenent powers

20The panel noted the Young Court’s statenent that “[t]he
doctrine of Snyth v. Anes was neither overrul ed nor doubted in the
Fitts case.” 209 U. S. at 156.
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what soever with respect to the statute).? Fitts involved the
establishment of toll rates for a single bridge. The act in
question was self-enforcing; if the operators of the bridge charged
an excessive toll, the statute entitled the aggrieved to sue for
twenty dollars.? Thus, the court in Young characterized the Fitts
statute as one in which
[nNjo officer of the state had any official connection
wth the recovery of such penalties. . . . As no state
officer who was nade a party bore any close officia
connection with the act fixing the tolls, the naking of
such officer a party defendant was a sinple effort to
test the constitutionality of such act in that way, and
there is no principle upon which it could be done. A
state superintendent of schools m ght as well have been
made a party.
ld. at 156. In differentiating the “general duty” authority of the

officials in Fitts, which the court found was insufficient to

2'The Fitts Court specifically recognized this critical
difference in distinguishing the facts of Snyth and finding that
the defendants in that case were “specially charged with the
execution” of the challenged statute. Fitts, 172 U S. at 529. It
woul d seemthat this distinction between Snyth and Fitts, noted by
t he Suprene Court, calls into question the panel’s understandi ng of
Snyth as support for its interpretation of Young as inposing a
| esser | egal standard than Fitts.

22The statute challenged in Snyth authorized not only private
suits for overcharges, but al so enunerated a system of substanti al
and escal ating fines to be paid to the state. See 169 U S. at 517.
Thus, the statute involved liability to the state in addition to
private contractual liability. A system of fines inplies an
enforcenent power in the state.

26



di ssol ve the Eleventh Anendnent bar, the Young Court noted that
“[t]he officers in the Fitts case occupied the position of having
no duty at all with regardtothe act . . .” 209 U S at 158. The
court then referenced with approval a distinction noted by the
court in Fitts, wherein the facts in Fitts were clearly

di stingui shed fromthe facts in Snyth and Reagan v. Farner’s Loan

& T. Co., 154 U. S 362, 14 S.C. 1047 (1894):

In [Snyth and Reagan] the only wong or injury or
trespass involved was the threatened commencenent of
suits to enforce the statute as to rates, and the threat
of such commencenent was in each case regarded as
sufficient to authorize the issuing of an injunction to
prevent the sane. The threat to commence those suits
under such circunstances was therefore necessarily held
to be equivalent to any other threatened wong or injury
to the property of a plaintiff which had theretofore been
held sufficient to authorize the suit against the
of ficer.

Young, 209 U.S. at 158.2%

2The immedi ately foll owing sentence, in the sane paragraph,
r eads:

The being specially charged with the duty to enforce the
statute is sufficiently apparent when such duty exists
under the general authority of sone | aw, even t hough such
authority is not to be found in the particular act. It
m ght exi st by sonme reason of the general duties of the
officer to enforce it as a |law of the state.

This use in Young of the “specially charged’” |anguage fromFitts
reinforces the holding in Fitts and clearly suggests that the court
did not intend the “sone connection” to be wi thout authority to
enforce the statute.
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Considering the obvious enforcenent potential that the
def endant Young had under the Mnnesota statute, the panel’s
interpretation of the “sone connection” | anguage as necessitating
only an undefined, inchoate, general duty to see that all of the
laws of the state are enforced exceeded any reasonable
interpretation of Young. | ndeed, Young does not reject the
“speci al charge” language in Fitts;? instead, Young nmerely allows
the “special charge” to be drawn inplicitly fromthe laws of the
state, rather than requiring that it be stated explicitly in the
chal | enged statute. Thus, the correct interpretation of Young
concl udes that no such special charge need be found directly in the
chal  enged statute to neet the requisite “sonme connection” so | ong

as there is sufficient indicia of the defendant’s enforcenent

2\ note especially the Young Court’s adoption of the “speci al
charge” | anguage fromFitts: “The being specially charged with the
duty to enforce the statute is sufficiently apparent when such duty
exi sts under the general authority of sone |aw. " Young, 209
U S. at 158.
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powers found elsewhere in the laws of the state.? Thi s
interpretation finds support in the follow ng | anguage in Young:

It has not, however, been held that it was necessary that
such duty should be declared in the sane act which is to

be enforced. In sone cases, it is true, the duty of
enforcenent has been so inposed . . . but that may
possibly make the duty nore clear; if it otherw se

exist[s] it is equally efficacious.
209 U. S. at 157.
Thus, the panel erred by not recognizing that Fitts's “speci al

charge” requirenent is an essential part of Young’s holding. See

also Gas, 415 F. Supp. at 1151 (characterizing the statute i n Young
as “inplicitly charg[ing] [the attorney general] by statute with

the duty of collecting an all egedly unconstitutional tax.”). This

2This conclusion is essentially the one reached by Judge
Friendly in Gas:

The argunent woul d continue that although Fitts v. McCGhee
hel d that the bar of the El eventh Anendnent coul d not be
avoi ded by suing state officers in the absence of “any
special relation” on their part “to the particular
statute all eged to be unconstitutional,” this was altered
by the statenent in Ex parte Young [regarding “sone
connection”]. In our view this would extend Ex parte
Young beyond anyt hi ng whi ch t he Suprene Court intended or
has subsequently held. . . . [We know of no case in
whi ch the general duty of a governor to enforce state
| aws has been held sufficient to make hima proper party
defendant in a civil rights action attacking the
constitutionality of a state statute concerning
private civil actions.

415 F. Supp. at 1152.
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failing led to the panel’s conclusion that the general charge of
t he governor and attorney general to inplenment and enforce all of
the laws of the state satisfies the requirenents of Young.

In sum Young does not mnimze the need to find an actua
enf orcenment connecti on—sonme enforcenent power or act that can be
enj oi ned- - between the defendant official and the challenged
statute. Instead, it provides that this connection can be found
inplicitly elsewhere in the laws of the state, apart from the
chal | enged statute, so |l ong as those duties have the sane effect as
a “special charge” in the statute.

2

We turn nowto the second prong of the panel’s test--the place
of Act 825 on a public-to-private “conti nuum” The panel concl uded
that Act 825 inplicates “public” action because “the purpose and
effect of the Act is to prevent wonen from obtaining |egal
abortion.” Okpalobi, 190 F.3d at 347. This continuum el enent was

derived fromA lied Artists Pictures Corp. v. Rhodes, 473 F. Supp.

560 (S.D. Chio 1979), aff’'d 679 F.2d 656, 665 n.5 (6th Gr. 1982)
(holding that statutory regulation of private contracting with
respect to novies anounted to state regul ati on of novie producers

and distributors). Notw thstanding the equivocal nature of Allied
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Artists’ “continuuni holding,? the majority seized upon this result

6Al |ied Artists states:

Thus the problem now before the Court becones that of
properly placing this case on the conti nuum Defendants
woul d argue that since the Act purports to regulate
contractual rights between private parties, nanely notion
picture distributors and exhibitors, there is no
realistic potential that the defendant governor woul d act
to enforce the statutory rights which coul d be vi ndi cat ed
by private action. Plaintiffs on the other hand would
claimthat the alleged substantial and i nmedi ate i npact
upon them of the Act is tantanobunt to direct state
regul ati on whi ch coul d reasonably require the governor’s
attention under his general duty to see to the faithful
execution of the laws. . . . | Dbelieve it can be
reasonably maintained that the Act anmbunts to state
regul ation of novie producers and distributors doing
busi ness in Ghio. Presumably, then, this exercise of the
state’s regulatory power is designed to inplenent and
serve the public interest of Ghio. The Court is aware
that there is no crimnal sanction attached to the Act,
and also that plaintiffs could possibly await a dispute
wi th an exhi bitor and sue, raising there the question of
the Act’s constitutionality. However, that begs the
gquestion in the case at bar. The pertinent question is:
does the governor of Chio, as the chief executive of the
state, have an interest in the enforcenent of the Act?
O, on the other hand, is this sinply an Act near the
G as end of the continuum where the public interest is
not crucial, the dispute is such that the governor’s
interest is absent, and the matter can be adequately
decided in an action between concerned private parties?
The question is difficult; the real thrust of the Act is
sonewhat obscure onits face. However, inruling onthis
nmotion to dismss, the Court nust viewthe conpl ai nt nost
favorably for plaintiffs. Thus, in the exercise of great
caution . . . | hold that plaintiffs have alleged facts
sufficient to invoke the Young fiction and to avoid the
El event h Amendnent bar.
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and conpared it to an act affecting availability of abortion
services: “W place such interference [wth abortion rights] on the
Al lied continuumnear the end cl osest to | aws respecting the voting

rights of citizens [see Socialist Wirkers Party v. Rockefeller, 314

F. Supp. 984 (S.D.N.Y. 1970), aff’'d, 400 U S. 806 (1970)], rather
t han al ongsi de procedural aspects of donestic relations |aw [see
Gras, 415 F. Supp. 1148].”" Okpalobi, 190 F. 3d at 347.

The first weakness in the panel’s use of this analysis to find
a sufficient connection between the state officials and Act 825 is

its al nost exclusive reliance on Allied Artists. The sumtotal of

the panel’s support lies in tw district court cases, Allied

Artists and Federal National Mrtgage. Allied Artists is not only

not binding on this circuit, but it seens to have been rejected as

bi nding authority inits ow circuit. See Children’s Healthcare,

92 F.3d at 1414-15, 1416; see also Kelley v. Mtropolitan County

Bd. & Educ., 836 F.2d 986, 990-91 (6th CGr. 1987). |In Children’s

Heal t hcare, the Sixth Grcuit highlighted Allied Artists’ tension

473 F. Supp. at 5609. O course, presunmably every statute is
designed to serve the public interest in sone way or another. More
inportantly, the placenent of this statute on the “public” side of
the conti nuum seens not to have been nmuch of a wei ghed deci si on at
all, given the obvious deference to the plaintiff’s argunent in a
Rul e 12(b)(6) nmotion. Allied Artists is, however, the sumtotal of
t he panel’s support for its adoption of a “continuunf prong and its
pl acenment of Act 825 on the “public” side of the conti nuum
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Wi th Supreme Court jurisprudence, apparently rejecting the hol di ng
that “general duty” provisions are sufficient for purposes of

El event h Anendnent wai ver. See 92 F.3d at 1416. See also Kell ey,

836 F.2d at 990-91. Furthernore, even Allied Artists--the panel’s

sole support for its “continuunf prong--does not support the
panel’s argunent as to the degree of “connection” required under

Young. Allied Artists states:

Al t hough | disagree with G as insofar as it declines to
find Young enforcenent power in the governor’s general
duty to see to the execution of state laws, | agree with
the Gas result. Furthernore, | believe to be accurate
Judge Friendly s evaluation that the cases which have
permtted a governor to be joined as a defendant
concerned t he enforcenent of prograns, civil or crimnal,
dealing with the relations between the state and the
i ndi vi dual . This valid limtation serves to preclude
parties from testing the constitutionality of state
| egislation by sinply nam ng the governor as defendant,
a practice which if unchecked would effectively
evi scerate the El eventh Anmendnent. Thus, to satisfy the
Young fiction, as | understand it, not only nust there be
astate officer who has a connection wth the enforcenent
of the challenged statute, but there nust also be a real,

not epheneral, likelihoodor realistic potential that the
connection will be enpl oyed agai nst plaintiffs’
i nterests.

473 F. Supp. at 568 (enphasis added). Thus, the panel’s reliance on

Allied Artists places it in the awkward position of relying on a

case in support of the second part of its analysis when that case

rejects the panel’s conclusion as to the first part.
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Second, the panel’s approach ignores the ‘state/individual
vs. ‘predom nately private/private distinction set forthin G as:
“[ These cases finding no Eleventh Anendnent inmmunity] have been
concerned with the enforcenent of prograns, civil or crimnal
dealing with the relations between the state and the individual

7 415 F. Supp. at 1152. | ndeed, the propriety of this

distinction was echoed in Allied Artists. See 473 F. Supp. at 568.

The panel’s thin retort is sinply that Act 825 is “designed to
i npl ement and serve the public interest of the state.” Okpal obi,
190 F. 3d at 347 (citation omtted). This tautological reasoning,
however, can easily be applied to every statute: Wat statute of
general application is not so designed? Even those statutes on the
opposite end of the continuum (e.g., donestic relations law in
Gras) are presumably enacted to serve the public’s interest in the
private ordering of individuals. W therefore doubt whether this
analysis serves any real use in determning whether a case
inproperly tests the constitutionality of a state statute. |f Act
825, a private tort statute, is on the public interest side of the
conti nuum alnost anything can be said to affect the public
interest. For this and other reasons, we reject the panel’s use of
this rationale to resolve the El eventh Arendnent questi on.

B
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In sum the panel generated a new two-pronged test spun out of
hardly nore than a wisp of authority (a single district court’s
ruling), while ignoring critical factors exam ned by virtually al
prior Eleventh Amendnent jurisprudence. For exanple, we note that
the panel’s reading failed to note that the necessary fiction of
Young requires that the defendant state official be acting,
threatening to act, or at least have the ability to act. Young,
209 U.S. at 159 (noting that the fiction applies “where an offi ci al
clains to be acting under the authority of the state.”). It is
this unconstitutional conduct, or at least the ability to engage in
the unconstitutional conduct, that nekes him no |onger a
representative of the sovereign. Wthout at least the ability to
commt the unconstitutional act by the official defendant, the

fiction cannot be sustai ned. See, e.q., Fitts, 172 U. S. at 530;

Children’s Healthcare, 92 F.3d at 1415-16. |Indeed, if there is no

act, or potential act, of the state official to enjoin, an
i njunction woul d be utterly neaningless. Here, thereis no act, no
threat to act, and no ability to act.
Vi
A
We take a nonent now to address the dissent’s view of the

El eventh Anendnent question in this case. The dissent
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substantially departs fromthe panel nmgjority opinion, abandoning
many of the views expressed therein and rai sing theories apparently
di smi ssed by the plaintiff-appellees.? The panel opinion, as we

have noted, exhibited as its centerpiece Allied Artists, a twenty

year old Onhio district court case. The dissent now jettisons

Allied Artists as support for the panel’s novel position and turns

to Title 40 of the Louisiana Revised Statutes, a statutory schene
that attenpts to review, regulate, oversee, and partially fund
medi cal mal practice clains. See 22C La. Rev. Stat. Ann. 8§ 40: 1299.
It quickly becones clear, however, that Title 40 is an even |ess

reliable ally than was Allied Artists for the position that these

def endants have enforcenent powers with regard to Act 825.

This is the essence of the dissent’s argunent as best we
understand it: Title 40 applies to all nedical malpractice
clains;?® the Patients Conpensation Fund Oversi ght Board (“PCFOB")

must reviewall mal practice clains to determne if they qualify for

2’None of the plaintiff-appellees appear willing torely on the
dissent’s theory. |I|ndeed, the appell ees expressly observe in their
briefs that the nedical mal practice schene does not apply to any
cause of action under Act 825.

28The dissent asserts that “[u]lnder Title 40's nedical
mal practice system all malpractice clainms against private and
public health care providers nust be reviewed by a nedical review
panel before the claimant can file suit in court.” (enphasis
added) .
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the damage caps and other benefits provided by Title 40; this
oversight authority neans that the PCFOB would review all nedi cal
mal practice clains based on or related to abortion clains; the
PCFOB woul d have discretionary authority to deny benefits of Title
40 to defendant doctors for procedures determ ned by the Board to
be covered by Act 825; and, because the Governor appoints nenbers
of the PCFOB, and because appoi ntees of the Attorney Ceneral nust
approve certain paynents ultimtely determned to be payable from
the Sel f-Insurance Fund--all the aforenenti oned acts authorized by
Title 40--each of the defendants has enforcenent powers wth
respect to Act 825. The dissent makes this argunent
notw t hstandi ng the express provision of Act 825 that “[t]he | aws
governi ng nedical malpractice or limtations of liability thereof
provided in Title 40 of the Louisiana Revised Statutes of 1950 are

not applicable to this Section.” See 8§ 2800.12(C)(2) (enphasis

added).?® Furthernore, the dissent nmakes this argunent even though

2The dissent incorrectly observes that Act 825 “renov|es]
abortion doctors from the wunbrella of nedical nalpractice

protections.” Act 825 does not exenpt abortion doctors fromthe
provisions of Title 40. Rather, all clains brought pursuant to Act
825 are exenpt from Title 40. It is upon this initial flawed

foundation that the entirety of +the dissent’s argunent 1is
construct ed.
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no official connected with Title 40 has been naned as a def endant
in this case.

Very little need be said about this patently untenable
argunent. W need not draw attention to the fact that, even under
the dissent’s argunent, the defendants who have been sued in this

case have no enforcenent connection with Title 40, nuch |ess the

statute at issue (Act 825). The npbst obvious--and fatal--flaw in
the dissent’s effort to connect Act 825 to Title 40 is that the
argunent is prem sed and dependent upon a plainly fal se assunpti on:
the assunption that the agencies operating under Title 40 have
jurisdiction, authority, or discretion ever to review or consider
any cl ai ns brought under Act 825. Act 825 creates a specific cause
of action; Act 825 provides that clains brought under the statute
are not subject to Title 40; consequently, any governnental bodies
or agents acting under Title 40 have no authority or jurisdiction--
that is, enforcenent powers--over clainms brought under Act 825. 1In
short, the foundation of the dissent’s argunent, to wt, that
“[ulnder Title 40's nedical malpractice system all nalpractice
clains against private and public health care providers nust be
reviewed by a nedical review panel,” is false--the actual fact
being that Title 40 applies to all nedical malpractice clains

except those brought pursuant to Act 825. There is therefore no
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connection between Title 40 and Act 825. |In concluding, however,
we enphasi ze that, notw t hstandi ng the di ssent’ s newest theory that
attenpts to relate Act 825 to Title 40, we should not be diverted
from the crucial and determ native consideration under Ex parte
Young and its progeny: These defendants have no ability to enforce
Act 825, a purely private tort statute, which can be invoked only
by private litigants.
B

We turn nowto conment on the various authorities addressed by
the dissent. W would first note that the dissent fails to cite
any case in which a federal court enjoined enforcenent of a statute
even renotely |ike Act 825--that is, onewith private civil, but no
crimnal penalties. In every case cited by the dissent to support
its claimthat an injunction was proper in this case, there were
sinply no El eventh Anendnent or Article Il problens that woul d bar
the court fromasserting jurisdiction over the conplaint for this
reason: federal jurisdiction plainly existed over the clains for
injunctive relief to strike the crimnal provisions of the statutes

at issue in those cases.® \Wen there were also civil provisions

See, e.q., Causeway Med. Suite v. Foster, 221 F.3d 811 (5th
Cr. 2000), aff’g, Causeway Med. Suite v. Foster, 43 F.Supp. 2d
604, 609 (E. D. La. 1999); Planned Parenthood of Southeastern
Pennsylvania v. Casey, 505 U S. 833, 909, 112 S. . 2791 (1992);
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contained in these statutes they were, wthout analysis, swept up
and bundl ed as one package with the struck crimnal provisions. 1In
no case cited by the dissent did the court address the civi

provi sions separately under an Ex parte Young analysis, as we are

called upon to do today. |Indeed, in assessing the value of those
cases to the issues before us today, we nust conclude that it is

determ native that these cases fail to even mention Ex parte Yound.

In sum nothing argued or cited by the dissent suggests that
there is any enforcenent connection between these defendants--the
Governor and the Attorney General--and Act 825 that satisfies

either of the requirements of Ex parte Young.?* It is clear

Colautti v. Franklin, 439 U S. 379, 381, 99 S.C. 675 (1979)
Pl anned Parenthood of Central M ssouri v. Danforth, 428 U S. 52,
83-84, 96 S. . 2831 (1976); Karlin v. Foust, 188 F.3d 446, 456
(7th Cr. 1999); Wnen's Medical Prof’l Corp. v. Voinovich, 130
F.3d 187, 191 (6th Gr. 1997); Planned Parenthood, Sioux Falls
dinic v. Mller, 63 F.3d 1452, 1454 (8th Cr. 1995).

3'We al so briefly respond to Judge Benavi des’ concurring and
di ssenting opinion. W understand that opinion to suggest that we
should “pragmatically” apply Ex Parte Young in a declaratory
j udgnent action, without regard to the fact that no case has ever
rejected the Young fiction as the only neans of avoiding the
El eventh Amendnent; that we should assunme that the Eleventh
Amendnent makes an exception for the Declaratory Judgnment Act for
any case that seeks to enforce a federal right denied by the state,
when this position has never been held by any court; that we
should find no Article IIl controversy in this case as to the
i njunction, and then turn and find a controversy on the sane set of
facts, including the sane parties, alleging the sane claim and
seeki ng the sane resol ution via a declaratory judgnent; and that we

40



should assune that the Declaratory Judgnent Act provides an
i ndependent cause of action, notw thstanding that the |aw nakes
cl ear that--although the Decl aratory Judgnent Act provi des a renedy
different from an injunction--it does not provide an additiona
cause of action with respect to the underlying claim See Earnest
v. Lowentritt, 690 F.2d 1198, 1203 (5th G r. 1982). Neither case
| aw or the Constitution allows for this creative anal ysis.

The opi ni on makes the novel and cryptic contention that “the
Suprene Court’s nodern standing doctrine has subsunmed the
connection inquiry [of Young].” The revelation that the connection
inquiry of Young is no longer applicable law would cone as a
surprise to the nunerous federal courts that continue to apply this
connection inquiry as the binding law of the | and. See, e.q.,
Lytle v. Giffith, 2001 W 133189 (4th CGr. Feb. 16, 2001);
Conf ederated Tribes & Bands of the Yakanma Indian Nation v. Locke,
176 F.3d 467 (9th Cr. 1999); Snoeck v. Brussa, 153 F. 3d 984 (9th
Cr. 1998); Luckey v. Harris, 860 F.2d 1012 (11th Cr. 1988);
Finberg v. Sullivan, 634 F.2d 50 (3d Gr. 1980); Shell G| Co. v.
Noel , 608 F.2d 208 (1st Cir. 1979). That the doctrine of standing
has “subsunmed” the connection inquiry under Young would likely
surprise the Suprene Court itself, which has never questioned the
continuing viability of Young and, indeed, has recently reaffirned

the vitality of the doctrine. | daho v. Coeur d’ Alene Tribe of
| daho, 521 U. S. 261, 262, 117 S.Ct. 2028 (1997). W note that the
Suprene Court has frequently enphasized its unwillingness to
recogni ze the overruling of its precedent by inplication. See

Agostini v. Felton, 521 U S. 203, 237, 117 S.C. 1997 (1997) (“We
do not acknow edge, and we do not hold, that other courts shoul d
concl ude our nore recent cases have, by inplication, overruled an
earlier precedent. W reaffirmthat if a precedent of this Court
has direct application in a case, yet appears to rest on reasons
rejected in sonme other line of decisions, the Court of Appeals
should follow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisions.") (citation
omtted).

This opinion effectively asks us to jettison the traditional
connection inquiry outlined in Young and hold that the state qua
state may be sued in federal court when the plaintiff, in a
decl arat ory judgnent action, seeks to assert federal constitutional
rights against the state because the Fourteenth Anmendnent trunps
the Eleventh Amendnent. To borrow the concurring and dissenting
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therefore to this en banc court, and we hold, alternatively, that
the defendants in this case enjoy El eventh Anendnent inmmunity from

this suit.??

VI |

opinion’s words: “That [is] beyond the power of this internediate
court.”

32\ are at a loss to grasp what drives Judge Hi ggi nbot ham s
concurring opinion, in which he states that our effort to resolve
the crucial Eleventh Arendnent question in this case “should not
have been undertaken.” Despite its opposition, the concurring
opinion in no way hints at where our treatnent of Ex parte Young
runs astray of the established | aw and does not deny that the issue
has been central to both the panel opinion and these en banc
pr oceedi ngs.

| ndeed, the opinion seens to ignore the prom nence, not to
mention the inportance, of that issue in this case and the purpose

of the en banc court. The panel opinion based its holding on
Young. This court voted for en banc to consider the Eleventh

Amendnent issues that the parties and the panel had raised. The
State has vigorously asserted its Eleventh Anmendnent immunity in
both its petition for rehearing and in its en banc briefs. The
pl aintiff-appell ees addressed the Young i ssue before this en banc
court as well. Therefore, once this case reached the full court,
the State was forcefully claimng its El eventh Anendnent i mmunity,
and the plaintiff-appellees were vigorously arguing the Young
exception. The purpose of the en banc court is to clarify the | aw
when a “panel decision conflicts with a decision of the United
States Suprene Court” or the case “involves one or nore questions
of exceptional inportance”. Fed. R App. P. 35(b)(1). Under the
circunstances of this case, it wuld be difficult, if not
irresponsible, to remain silent on the panel’s and the dissent’s
m sreadi ng of the Young exception.
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Now t hat we have addressed the El eventh Amendnent issues that
have been presented in this case, we turn to the question of
jurisdiction under Article Ill. Recently, the Suprene Court, when
confronted with both an Eleventh Amendnent and an Article 11
question, chose to decide the case based on Article 11

jurisdiction. See Calderon v. Ashnus, 523 U. S. 740, 745, 118 S. Ct.

1694 (1998) (“[We] have decided that we nust first address whet her
this action for a declaratory judgnent is the sort of ‘Article Il

‘case or controversy’ to which federal courts are limted.”).?33

3l n Calderon, the Ninth Circuit had rejected the defendant
state officers’ Eleventh Anmendnent defense and affirnmed a
decl aratory judgnent regarding a portion of the Antiterrorism and
Effective Death Penalty Act of 1996. The Suprene Court, which had
granted certiorari on the court’s rejection of the defendants
El event h Amendnent defense, passed the opportunity to address the
question of El eventh Anendnent i munity, and deci ded t he case based
on Article |11l standing.

Whet her the Suprene Court would cone to the same concl usion
were it faced wth the case before us, where the i ssue on appeal is
the propriety of an injunction rather than a judgnent under the
Decl aratory Judgnent Act, is surely open to question. W note that
the authority cited by the Calderon court for first addressing
st andi ng does not support the proposition that courts nust always
address standi ng before considering the El eventh Anendnent.

The Court first relied on Patsy v. Board of Regents of
Fl orida, 457 U S. 496, 102 S.Ct. 2557 (1982). |In Patsy, the Court
deci ded not to address the El eventh Anendnent issue in part because
the State had expressly requested that the Court address the
substance of the claim See Id. at 515. It is relevant to our case
to note, however, that one of the reasons the Court decided to | ook
past the Eleventh Anendnent and to address the nerits of the
exhaustion claimwas that the exhaustion issue was “deci ded bel ow
and vigorously pressed in this Court.” 1d. Here, too, have the

43



Cal deron does not hold that a court always nust, or even always
shoul d, decide the Article IlIl issues before addressing El eventh
Amendnent issues. Nevertheless, given that the Suprene Court has
followed this path in a case that has simlarities to today’ s case,
it is not inappropriate for us to examne, and, if thereby
warranted, to decide this case based onthe limtations Article |11
i nposes on federal courts.

Under Article Ill of the Constitution, the federal courts have
jurisdiction over a claimbetween a plaintiff and a defendant only

if it presents a “case or controversy.” This is a “bedrock

State of Louisiana and the plaintiff-appellees “vigorously pressed”
t he El eventh Amendnent issue before this en banc court.

Second, the Calderon court relied on |Idaho v. Coeur d’ Al ene
Tri be of Idaho, 521 U S. 261, 117 S.C. 2028 (1997), in deciding to
address Article |1l jurisdiction before the Eleventh Amendnent.
Al t hough Coeur d’ Al ene holds that “a State can waive its Eleventh
Amendnent protection”, that case does not suggest that the El eventh
Amendnment is anything less than an actual restriction on the
Article Il jurisdiction of the federal courts. See |d. at 270
(noting that “Eleventh Anendnent immunity represents a real
limtation on a federal court’s federal-question jurisdiction.”).

Finally, 1t nust be recognized that, on several other
occasi ons, the Suprene Court has not addressed the standing issue
prior to addressing the El eventh Anendnent, despite the fact that
standi ng was an i ssue in these cases. See, e.d., Seminole Tribe of
Floridav. Florida, 517 U.S. 44, 73, 116 S.Ct. 1114 (1996); Edel nan
v. Jordan, 415 U. S. 651, 658-59, 94 S.Ct. 1347 (1974). Indeed, the
Suprene Court has stated in unequivocal words that “the El eventh
Amendnent [stands] for the constitutional principle that state
sovereign inmunity limt[s] the federal courts’ jurisdiction under
Article I11.” Seminole Tribe, 517 U. S. at 64; See also Coeur
d Al ene, 521 U. S. at 270.
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requirenent.” Raines v. Byrd, 521 U S 811, 818, 117 S.Ct. 2312

(1997). In this way, the power granted to federal courts under
Article 11l “is not an unconditioned authority to determ ne the
constitutionality of |egislative or executive acts.” Valley Forge

Christian College v. Anericans United For Separation of Church and

State, Inc., 454 U S. 464, 471, 102 S. . 752 (1982).

In order to establish a case or controversy sufficient to give
a federal court jurisdiction over their clains, plaintiffs nust

satisfy three criteria. See Lujan v. Defenders of Wldlife, 504

U.S. 555, 560, 112 S.Ct. 2130 (1992). First, they nust show that
they have suffered, or are about to suffer, an “injury in fact.”

Second, “there nust be a causal connection between the injury and

t he conduct conplained of.” Third, “it nust be |likely, as opposed
to nmerely speculative, that the injury will be redressed by a
favorabl e decision.” |d. (citation omtted). |If any one of these

three elenents--injury, causation, and redressability—-is absent,
plaintiffs have no standing in federal court under Article Il of
the constitution to assert their claim

In the district court, the defendants did not raise the
question of whether the plaintiffs had an Article Il case or
controversy with them the Governor and the Attorney General, and

the district court did not consider this jurisdictional question.
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The defendants argued only that the plaintiff doctors and clinics
| acked standing to pursue their patients’ rights. In rejecting
that contention, the district court held that “[g]iven the
relati onship between the intervenors and their patients, and gi ven
t he obstacles which prevent pregnant wonen from challenging this
statute, including a desire for privacy and the i nm nent nootness
of their clains, intervenors may assert third party standing and

raise the right of their patients.” kpal obiv. Foster, 981

F. Supp. 977, 980 (E. D. La. 1998). The panel wupheld that
determ nation, finding that “the Plaintiffs have alleged an injury
in fact, including conponents of causation and redressability,
sufficient to make their claima case or controversy subject to the
federal courts’ Article Ill jurisdiction.” Okpalobi, 190 F.3d at
350. The panel further determ ned that plaintiffs could properly
assert third-party standing on behalf of their fenmale patients
because the plaintiffs “have the requisite comonality and
congruence with their patients’ interests to establish standing to
assert their right to make abortion decisions free of undue burden
by the State of Louisiana.” 1d. at 353.

In addressing the question of federal jurisdiction under
Article 111, the panel, disregarding that the defendants (the

Governor and the Attorney GCeneral) had caused no injury to the
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plaintiffs and could never thenselves cause any injury under the
private civil schene, neverthel ess concl uded that, because “[i]t is
wel | established that a claimof direct economc harmvisited on
abortion providers by a statute is adequate to satisfy the injury-
in-fact requirenent,” the plaintiffs could assert standing for
thenmsel ves. 1d. at 350. Furthernore, the panel essentially passed
over the causation and redressability requirenents, stating only:

We are convinced that Article Ill does not require a

plaintiff to plead or prove that a defendant state

of ficial has enforced or threatened to enforce a statute

inorder to neet the case or controversy requirenent when

that statute is imediately and coercively self-

enf or ci ng.
Id. at 349.

The central weakness of the panel’s argunent, and the fatal
flaw of the dissent’s argunent that follows this opinion, is that,
notw t hstandi ng that the defendants are powerless to enforce Act
825 against the plaintiffs (or to prevent any threatened injury
fromits enforcenent), the plaintiffs yet nmust show (1) how these
i npot ent defendants play a causal role in the plaintiffs’ injury
and (2) how these defendants can redress their alleged actual or
threatened injury. The panel’s reference to the self-enforcing

nature of Act 825 is inapposite to the analysis of whether the

plaintiffs have any controversy with these defendants. That is to
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say, the panel confuses the statute’s i nmedi ate coercive effect on
the plaintiffs with any coercive effect that m ght be applied by

the defendants--that is, the Governor and the Attorney Ceneral

This confusion allows the panel to state further: “The Plaintiffs’
assertion that they will be forced to discontinue offering |ega

abortions to patients because of the untenable risks of unlimted
civil liability wunder an wunconstitutional Act, sets forth a
justiciable case or controversy between the plaintiffs and the
Governor and Attorney General of Louisiana.” Id. Once the
coercive inpact of the statute (coercive in that it exposes
plaintiffstounlimtedtort liability by individual plaintiffs) is
understood to be distinct from the coercive power of state
officials (for exanple, if the State could institute crimnal or

civil proceedi ngs under the Act), the panel’s finding of causation

here is wthout a basis. The panel’s own citation to Lujan
recogni zes that Article Ill requires “a causal connection between
the injury and the conduct conplained of . . .” 504 U S. at 560-61

(enphasis added)--that 1is, here, a connection between the
unwarranted nonetary judgnent (the injury) and the prosecution of
a lawsuit under Act 825 by a private civil litigant (the conduct).
The plaintiffs have never suggested that any act of the defendants

has caused, will cause, or could possibly cause any injury to them
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The requirenments of Lujan are entirely consistent with the |ong-
standing rule that a plaintiff may not sue a state official who is
w thout any power to enforce the conplained-of statute. See

Muskrat v. United States, 219 U S 346, 31 S . C. 250 (1911)

(holding that the United States as defendant had no interest

adverse to the claimants); Gitts v. Fisher, 224 U S. 640, 32 S. C.

580 (1912) (finding that the defendant state official was charged
wth specific duties to enforce the challenged statute and was
therefore sufficiently adverse to the plaintiffs to create an
Article Ill controversy).

The plaintiffs also fail to satisfy the “redressability”
requi renent of the case or controversy analysis. For all practical
pur poses, the injunction granted by the district court is utterly
neani ngl ess. * The governor and attorney general have no power to
redress the asserted injuries. In fact, under Act 825, no state
official has any duty or ability to do anything. The defendants

have no authority to prevent a private plaintiff frominvoking the

34The district court enjoined the statute. An injunction
enjoins a defendant, not a statute. The dissent does not suggest
to us the wording of the proposed injunction against these
defendants that it would enter to bar either private plaintiffs
fromsuing under the statute or courts fromhearing such suits.

49



statute inacivil suit.* Nor do the defendants have any authority
under the |laws of Louisiana to order what cases the judiciary of
Loui si ana may hear or not hear. Because these defendants have no

powers to redress the injuries alleged, the plaintiffs have no case

or controversy wth these defendants that wll permt them to
mai ntain this action in federal court. See Miuskrat, 219 U S. at
346. 3¢

I n addressing Article 11l jurisdiction, the dissent focuses on

the injury conponent of the case or controversy requirenent,

%The di ssent cites Causeway Medical Suite v. |eyoub, 109 F. 3d
1096 (5th Gr. 1997), for the proposition that these plaintiffs
have a case or controversy against the Governor and Attorney
General in this case. In Causeway, however, two additional naned
def endants (the Secretary of the Departnent of Health and Hospitals
and the Secretary of the Departnent of Social Services) appear to
have possessed sone enforcenent connection with the chall enged
stat ute. See id. at 1100-01. The opinion, however, does not
analyze in any detail the case or controversy issue, and the
preci se role that each defendant played in enforcing the statute in
question is not clear. See id. at 1102. To the extent, however,
t hat Causeway m ght stand for the proposition that the defendants
need have no causal connectionto the plaintiff’s injury and powers
to redress the injury in order to create an Article IIl case or
controversy, that case is overrul ed.

36The cases cited by the dissent that purport to authorize
standi ng under these facts are hardly persuasive in deciding the
jurisdiction of the federal courts in the case before us. 1|In each
of those cases, a case or controversy existed between the
plaintiffs and defendants because of the presence of crimnal
liability provisions, fully enforceable by the state officials who
were sued. There is no such basis here that would provide an
Article I'll hone.
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argui ng that this conponent has been “visibly relaxed” in abortion
cases. W do not challenge that the plaintiffs are suffering a
threatened injury. W only say that the injury alleged by the
plaintiffs is not, and cannot possibly be, caused by the
defendants--that is, these defendants will not file and prosecute
a cause of action under Act 825 against these plaintiffs; and that
their injury cannot be redressed by these defendants--that is,
these defendants cannot prevent purely private litigants from
filing and prosecuting a cause of action under Act 825 and cannot
prevent the courts of Louisiana from processing and hearing these
private tort cases.®* |In this way, the dissent makes much t he sane
argunent --and thus incorporates the sane fatal flaw-as did the
panel opinion. It continues to confuse the coercive inpact of the
statute itself and the ability--or the absence of ability--of the
Governor and Attorney General to cause or redress the i npact of the
statute on the plaintiffs.

| ndeed, the dissent is silent on how the defendants cause the
plaintiffs’ alleged injury. The only response the di ssent seens to

make concerning redressability is that the Governor can provide

3"The cases cited by the dissent to support this relaxation of
the injury requirenent do not in any way m nim ze the necessity of
causation and redressability to establish an Article |1l case or
controversy.

51



sone relief to physicians sued under Act 825 by “order[ing] his
agents and subordinates to disregard Act 825 in review ng civi

cl ai s agai nst wonen’ s health care providers and nmaki ng their | egal
and factual recomendations as to liability and danmages.” This
argunent is unavailing. First, this response overlooks the
el enmental fact that a state official cannot be enjoined to act in
any way that is beyond his authority to act in the first place. |If
t he def endant Governor or Attorney General has no authority under
state law to issue a specific directive, then the plaintiff m ght
as well sue any state officer who, in turn, could direct any other
state officer to carry out the injunction orders; or, under the
di ssent’s reasoni ng, why not sinply order the defendant Governor to
decree that no court may entertain any suit brought under Act 8257
The di ssent, of course, cites no authority for its assertion that
the Governor is clothed with power to order the state agencies that
admnister Title 40 to act in a specified manner with respect to a
cl ass of cases. This is not to say that the adm nistrators of
Title 40 thenselves could not be enjoined to do a particul ar act
that was within their authority--but these plaintiffs nust sue
those individuals authorized to exercise the orders of the

i njuncti on.
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Second, the redress sought by the plaintiffs’ conplaint is to
elimnate the initiation of any and all |awsuits under Act 825--
there is nothing in their conplaint indicating in any way that
plaintiffs seek the limted liability benefits of Title 40 for
| awsui ts brought under Act 825. Like the entirety of the dissent’s
“Title 40" argunent, this suggestion makes its first appearance in
the dissent that follows this opinion, notwithstanding that this
case has been pending for nearly four years. The plaintiffs’ claim

is not that Act 825 is constitutional so long as clains brought

t hereunder are subject to the provisions of Title 40. |ndeed, the
plaintiffs never nention Title 40, except to say that it is not
applicable to any clai ns brought under Act 825. Their argunent is
that any cause of action alleged under Act 825 is barred as
unconstitutional. Thus, thereis noredress for the clainmed injury
resulting fromthe application of this unconstitutional statute--
that is, the filing and prosecution of a private civil action under
Act 825--that can be provided by these defendants, even under this
| atest theory of redressability.

Third, we should point out, at the risk of being repetitive,
that the matter of causation remains unsatisfied. At best, the
Governor only appoints sone of the adm nistrators of Title 40, and

the Attorney Ceneral appoints | egal counsel for the Self-Insurance
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Fund. See La. Rev. Stat. Ann. 88 39:5(A); 40:1299.44(D);
39:1533(B); 39:1535(B)(6). This appointive power of the defendants
inflicts no injury on the plaintiffs. That is to say, it is not
the Governor or the Attorney Ceneral who inflicts the clained
injury--it is the private plaintiff, bringing a private |awsuit
under Act 825, who causes the injury of which the plaintiffs
conpl ai n.

Thus, even if we take it as true that abortion cases are
different from other cases concerning the requirenents for injury
for Article Ill purposes, it is in this way--causal connection and
redressability-that the dissent’s authorities neverthel ess remain

| acking.®® In those cases, where the plaintiffs’ injury may not

38The dissent cites Mbil O Corp. v. Attorney General, 940
F.2d 73 (4th Cr. 1991), as support for its claimthat causation
and redressability can exist even where a challenged statute
provides only a private tort cause of action. The court in Mbil
Q1| did indeed find a controversy between the plaintiff and the
Attorney General of Virginia in that case. However, that
controversy was founded upon the Attorney GCeneral’s explicit
statutory authority, as granted via the challenged act itself, to
“Investigate and bring an action in the nane of the Coomonwealth to
enjoin any violation of [the statute].” Va.Code 8§ 59.1-68.2. This
authority--granting the defendants sone sort of enforcenent power
against the plaintiffs so as to create a case or controversy under
Article Ill--sinply does not exist in the case before us. The
dissent’s interpretation of Mbil QI as saying that this express
statutory authority, non-existent in the case before us, was
“Irrelevant” to a finding of controversy between the plaintiff and
Attorney General is plainly wong.
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have been i nm nent, the defendants had the ability to cause and to
redress the plaintiffs’ injuries.®® Here, that is plainly not the
case. Consequently, there is no case or controversy between these
plaintiffs and defendants.

We therefore hold that the district court |acked Article I
jurisdiction to hear this claim

VI
In sum we hold that the plaintiffs have no case or

controversy with these defendants and the district court’s judgnent

3The dissent cites Corporate Health |Insurance, Inc. v. Texas
Departnent of Insurance, 215 F.3d 526 (5th Gr. 2000), for the
proposition that the nedical nmalpractice schene al one gives the
Governor and Attorney General sufficient powers of causation and
redressability with regard to Act 825, notw thstanding the fact
that Act 825 provides only a private cause of action. The citation
of Corporate Health for this proposition seens to us seriously
m st aken. The di ssent ignores the follow ng | anguage that makes it
clear that a case or controversy in that case was founded upon the
authority of the Attorney General to specifically enforce the
statute at issue:

Aetna replies that it has standi ng because the liability
provi sions expose it not only to private suits but al so
to the regulatory reach of the Attorney General. W
agree. This is not a case in which private suits are the
only nmeans of enforcing a challenged statutory standard.
The Attorney CGeneral can pursue Aetna through an action
under the Texas Deceptive Trade Practices Act and the
| nsurance Code. This regul atory oversight [the right of
the Attorney Ceneral to sue directly] is sufficient to
create the requisite immnent injury for standing.

Id. at 532 (enphasis added).
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must be dism ssed for lack of federal court jurisdiction under
Article I'll of the Constitution. Furthernore, we have nmade cl ear
in this en banc opinion that the defendants in this case enjoy
El eventh Amendnent immunity fromthis suit and that the Ex parte
Young exception to the El eventh Anendnent cannot be applied under
these facts. W alternatively hold, therefore, that this suit is
barred by the El eventh Anendnent. 4°
The judgnent of the district court is

REVERSED, VACATED, and
REMANDED for entry of judgnent of dism ssal.

't is inportant to keep in m nd that anyone exposed to act ual
liability under this statute has i medi ate redress--that is to say,
a defendant sued by a private plaintiff wunder Act 825 can
imedi ately and forthwith challenge the constitutionality of the
statute. The opinions that follow although surely recognizing
this fact, seem to fall prey to the fallacy that, failing the
success of this particular challenge to Act 825, an allegedly
unconstitutional statute will remain on the books in Louisiana in
perpetuity. That is plainly not the case. Once any private
plaintiff seeks to enforce her rights under the statute, Act 825,
if indeed unconstitutional, wll be stricken forever from the
st at ut e books of Louisiana. See La. Code Cv. Proc. Ann. art. 1871
(West 1999); Perschall v. State of Louisiana, 697 So.2d 240, 254
(La. 1997) (holding that the declaratory judgnent action by
plaintiff, a registered voter in the state, against the State as
the party defendant was justiciable because the plaintiff’s
interests and “the State’'s duty to wuphold the act” were
sufficiently adverse). W note that the El eventh Arendnent is no
bar to the United States Suprenme Court’s consideration of a case
agai nst state officers brought to it by way of state courts. See
South Cent. Bell Tel. Co. v. Alabama, 526 U.S. 160, 166, 119 S. C
1180 (1999).
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PATRICK E. H GE NBOTHAM Circuit Judge, concurring:

| concur in the judgnent reversing and remandi ng for entry of
an order of dismssal for lack of standing. | do not concur in the
treatment of Ex parte Young. The mmjority opinion* reexam nes the
under pi nnings of Ex parte Young* to support its conclusion that
injunctive relief is not available here and hence the claimis
barred by the Eleventh Anendnent. Despite the majority's carefu
work, | am persuaded that this effort should not have been
undert aken.

Thi s appeal can and shoul d be resol ved by a direct and sinple
proposition: there is no case or controversy. Enjoining the naned
defendants fromenforcing the statute will not redress the cl ai ned
wrongs. There is then no case or controversy under Article IIl of

t he Constitution.?

441 refer to the “majority” opinion because it has a clear
majority in support of its treatnent of standing. The opinion’s
treatnent of Ex parte Young and the Eleventh Anmendnent is not
supported by a majority of the court.

2 209 U.S. 123 (1908).

43 See Lujan v. Defenders of Wldlife, 504 U S. 555, 568, 570-
71 (1992) (“The nost obvious problem in the present case is
redressability. . . . The short of the matter is that redress of
the only injury in fact respondents conplain of requires action
by the individual funding agencies; and any relief
agai nst the Secretary was not likely to produce that action.”).
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The question of standing — case or controversy —is logically
anterior to the question of whether there is a defense to the
claim it goes to the court’s jurisdiction and cannot be wai ved by
the parties or conferred by agreenent. The El eventh Anendnent is
also jurisdictional, but it is jurisdiction in an anonmal ous form
It is a defense that may be i nvoked by the state — but need not be.

Logic is not alone in pushing the case-or-controversy inquiry
to the forefront.* Questions of standing and redressability are
famliar. The burden of a plaintiff to plead and prove standi ng at
each stage of the proceeding is settled.* Stepping over this
threshold inquiry to address at the outset of the suit the defense

of El eventh Amendrment inmmunity risks confusion. 4

4 The Suprene Court recently reaffirmed that a federal court
shoul d usual | y address subject matter jurisdiction before personal
jurisdiction in renoval cases, unless personal jurisdiction is
easily resolved and determning subject-matter jurisdiction is
difficult. See Ruhrgas AGv. Marathon G| Co., 526 U. S. 574, 587-88
(1999). The majority’s approach is in tension with the principles
of restraint underlying Ruhrgas. It repairs to the fundanental s of
Ex parte Young instead of relying on a straightforward application
of subject matter jurisdiction. As | explain, the Suprene Court in
Cal deron v. Ashnus, 523 U. S. 740 (1998), has addressed t he sequence
for standing and El eventh Anendnent issues. See infra.

4 Lujan, 504 U. S at 561.

46 1 recogni ze that sone courts have addressed the application
of Ex Parte Young wi thout first considering standing. These cases,
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In Calderon v. Ashnus,* the Suprene Court recognized this
ri sk, insisting that standi ng be found before considering a state’s
imunity under the Eleventh Anendnent. It explained that before
addressing an Eleventh Anendnent claim “we nust first address
whet her this action for a declaratory judgnent is the sort of
“Article 11l ‘case or controversy to which federal courts are
l[imted.”* Whether the court was expressing a rule of sequence
across cases or explaining the practical conpulsion in the case
before it is not wholly certain. At the least, simlar concerns
informny hesitation here.?

The question of standing in this case is easily framed. W
shoul d ask whet her enjoi ni ng defendants fromenforcing the statute

conplained of will bar its application to these plaintiffs. The

however, tend to i nvol ve an unusual procedural posture in which the
court finds it inappropriate to review standing. See, e.g., Sunmt
Medi cal Assoc. v. Pryor, 180 F.3d 1326, 1334-36 (11th Cr. 1999)
(finding review of standing during interlocutory appeal of denial
of El eventh Amendnent immunity to be unavail abl e under coll ateral
order doctrine or pendent appellate jurisdiction doctrine).

47 523 U.S. 740 (1998).
48 |1d. at 745 (enphasis added).

4 |'n Calderon, the Suprene Court overruled the Ninth Circuit,
which had treated the Eleventh Anmendnent issue as a threshold
inquiry. The Ninth Crcuit addressed the Article I1Il standing
question only after it had decided the Eleventh Anmendnent issue.
See Ashnus v. Calderon, 123 F.3d 1199, 1204-07 (9th Cr. 1997).
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answer is no. | ampersuaded that the sued defendants have no such
responsibility for enforcing the statute. Wiether that is so ought
to be the beginning and the end of this appeal. The mpjority
acknowl edges this reality but only after a long visit wth the
doctrine of Ex parte Young.

There is another powerful argunent that Eleventh Anmendnent
imunity ought not be treated in this case. The majority reasons
that the injunction exception to the El eventh Amendnent offered by
Ex parte Young is not avail abl e because the injunction is against
officials wwth no enforcenent power; that with the wong officials
sued the action is against the State. But “official-capacity
actions for prospective relief are not treated as actions agai nst
the State.”® The Governor and Attorney General were sued in their
official capacities for injunctive relief. That they are the wong
officials does not alter the relief sought. Rather, the flaw
(ignoring for the nonent the absence of standing) is that if the
suit is against the wong officials, noclaimfor injunctive relief

has been st at ed.

SO WIIl v. Mchigan Dept. of State Police, 491 U S. 58, 71
n. 10, quoting Kentucky v. G aham 473 U. S. at 167 n.14; see al so Ex
parte Young, 209 U S. 123, 159-160 (1908).
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|1

The majority and the dissent trade argunents over “the nexus
bet ween defendants and the statute at issue.” If this is the sane
inquiry as standing, as it appears to be, we shoul d be appl ying the
doctrine of standing. Specifically, unless nexus as depl oyed by the
majority has sonething to say to cases that neet the standing
inquiry, it has no independent utility. Treating the requisites of
standing as requirenents internal to Ex parte Young is confusing,
in part, because it does not necessarily sinultaneously answer the
standing question. After all, a plaintiff nmay have requested
injunctive relief fromdefendants with responsibility for enforcing
a lawthey challenge, but is unable to plead and prove i ndi vi duat ed
injury.

1]

St andi ng devel oped | ong after Ex parte Young, responding to
the stress expanding public law litigation brought to the
respective roles of Article 11l courts, the Congress, the
Executive, and the states. It is nore than adequate to its task of
vindi cating these principles of federalism and separation of

powers.
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Judge Benavides’ opinion would find standing under the
Decl aratory Judgnent Act.> This approach has three problens, in
ascendi ng order of difficulty. First, whether the district court in
this case granted declaratory relief is wuncertain. The court
granted a prelimnary i njunction, questioning the constitutionality
of the challenged statute in the course of finding that there was
a substantial |ikelihood of success on the nerits. The parties then
agreed to convert the prelimnary injunction into a permnent
injunction. At best, any “declaratory relief” is only that, a
conclusioninplicit inthe grant of injunctive relief. Perhaps this
would be a sufficient declaration, but there are |arger
difficulties.

Second, although the Declaratory Judgnent Act “brings to the
present a litigable controversy, which otherwise mght only be
tried in the future,”% it does not jettison traditional standing

requi renents. ® The requi renents of causation and redressability are

51 See 28 U.S.C. § 2201(a).

52 Soci ete de Conditionnenment en Alum numv. Hunter Eng' g Co.,
655 F.2d 938, 943 (9th G r. 1981).

53 See Lawson v. Callahan, 111 F.3d 403, 405 (5th Cir. 1997)
(Wsdom J.) (noting that the “actual controversy” required under
28 U S.C 8§ 2201(a) “is identical to the nmeaning of ‘case or
controversy’ for the purposes of Article I11”7).

62



not met here. Lack of standing disposes of this case regardl ess of
the relief sought — injunctive or declaratory. The defendants could
not threaten enforcenent of the targeted state |law, they lack the
authority to do so. If plaintiffs attenpted to sue defendants in
their official capacity, acting on an assunption that although
| acki ng enforcenent power they are obligated to defend the statute
in the abstract, the requisite concreteness of engagenent is
absent. This is so evenif, contrary to ny view, declaratory relief
is seen as here neeting the redressability requirenment of Article
L1,

Third, this case could not proceed even if case or controversy
difficulties were sonehow net — if the Governor and Attorney
Ceneral were seen as proper defendants to a claim seeking
declaratory relief, even though coercive relief against themcould
not be granted. This is because Congress did not and coul d not have
created a generic exception to the Eleventh Anmendnent for
declaratory relief.

|V

Sone have viewed Ex parte Young as the culprit, the cause of
t hese changes in the public | aw nodel of cases. Mdre to the point,
sone apparently see the doctrine articulated therein as athreat to

the sovereign role of states that nust be taned. | do not share
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these views and fear that inposing this additional duty upon EX
parte Young by bringing it forward, to the front of the case or
controversy inquiry, pushes the doctrine toward an anor phous, case-
by-case inquiry intoits availability — a destination affirmatively
rejected by seven nenbers of the United States Suprene Court.>* |
do not suggest that the majority does so here. Rather, my concern
is where the path it has selected can |ead.
\Y

Inplicit in ny resistance to the majority’ s approach is ny
view that Ex parte Young poses no threat to the El eventh Amendnent
or to the fundanental tenets of federalism To the contrary, it is

a powerful inplenentation of federalismnecessary to the Suprenacy

¢ See ldaho v. Coeur d Alene Tribe, 521 U S. 261, 288, 291
(1997) (O Connor, J., concurring) (“[T]he principal opinionreasons
that federal courts determ ning whether to exercise jurisdiction
over any suit against a state officer nust engage in a case-
specific analysis of a nunber of concerns . . . . This approach
unnecessarily recharacterizes and narrows nuch of our Young
jurisprudence.”); i1d. at 297 (Souter, J., dissenting) (“The
princi pal opinion would redefine the [ Young] doctrine, froma rule
recogni zing federal jurisdiction to enjoin state officers from
violating federal law to a principle of equitable discretion as
much at odds with Young’s result as with the foundati onal doctrine
on which Young rests.”). The attenpt in the principal opinion to
frame Young in terns of case-by-case analysis, id. at 270-80
(Kennedy, J.), was joined only by the Chief Justice.
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Clause, a stellar conpanion to Marbury® and Martin v. Hunter’'s
Lessee. °°

We should wait for the case in which plaintiffs have standi ng,
where there is a case or controversy, before exam ning whether the
principles of Ex parte Young have been unduly expanded. Since such
relief can never be granted absent a case or controversy, the
destination of the majority’'s trek today is inevitably a narrow ng
of the doctrine of Ex parte Young, rendering it either less than it
has al ways been or an exact replication of standing doctrine. |
decl i ne passage on that voyage. | decline because | am persuaded
that famliar principles of standing are better suited to answer
these questions with less risk to the vital role of Ex parte Young.

Vi

The desire to drive a stake through the heart of the panel
majority’s views of Ex parte Young is understandable. The panel’s
flawed anal ysis offered a tenpting target, enough that the en banc
majority’s lengthy effort to erase its nenory here is not wthout
sone justification. But it pursues a ghost. The panel opinion no

| onger exists. It was vacated by the order granting en banc revi ew.

5 Marbury v. Madison, 5 U S. (1 Cranch) 137 (1803).
56 14 U S. (1 Weat.) 304 (1816).
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The order granting en banc left no remains to be buried and doi ng
so inplies the need to do so, itself not the best course, to ny

eyes.
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BENAVIDES, Circuit Judge, concurring in part and dissenting in
part:

The majority, in focusing on the injunctive relief sought by
the plaintiffs, has paid too little attention to the plaintiffs’
request for a declaration that Louisiana s strict liability schene
for regulating the provision of abortions wunconstitutionally
burdens a wonan’s right to an abortion. In ny view, the plaintiffs
present a “controversy” that the Declaratory Judgnent Act and
Article Ill require this Court to resolve. Moreover, the Suprene
Court’s sovereign immunity jurisprudence does not foreclose our
ability to vindicate constitutional rights when the existence of a
state’s self-executing statutory liability schene places those
rights in jeopardy. Indeed, | amconfident this case falls “on the
Ex parte Young side” of the Suprenme Court’s sovereign immnity
jurisprudence - that is, as in Young, | believe the duty of this
Court to protect constitutional rights and thereby ensure the
supremacy of the Constitution over state |aws outweighs the
sovereign right of states to immunity fromsuit in federal court.
For that reason, | respectfully dissent. | wite separately to
explain ny belief that the connection requirenent on which both the

maj ority and di ssent concentrate shoul d be understood and anal yzed
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in terms of standing, and has little relevance to the interplay

bet ween Ex parte Young and the El eventh Anmendnent.

| .

| agree with the majority to the extent that it holds the
plaintiffs have no standing to seek injunctive relief. Article Il
standing requires a litigant to have suffered an injury-in-fact,
fairly traceable to the defendant’ s al |l egedly unl awful conduct, and
likely to be redressed by the requested relief. Lujan v. Defenders
of Wldlife, 504 U S 555, 560-61, 112 S. C. 2130 (1992). When
analyzing the plaintiffs’ claim for injunctive relief under the
unusual facts of this case, | am constrained by Suprenme Court
precedent to find the causation and redressability requirenents
| acki ng. However, unlike the majority of the Court, | do not
believe the inquiry ends here. |In addition to seeking injunctive
relief, the plaintiffs in this case brought suit wunder the
Decl aratory Judgnent Act, 28 U S C 8§ 2201, which provides a

nechani sm for pre-enforcenent review of a statute.® See Steffel

5" The Act provides:

(a) I'n a case of actual controversy withinits jurisdiction .
: any court of the United States, upon the filing of an
appropriate pleading, nay declare the rights and other | egal
relations of any interested party seeking such decl aration,
whet her or not further relief is or could be sought.
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v. Thonpson, 415 U S. 452, 478, 94 S. C. 1209, 1225 (1974)
(Rehnquist, J., concurring) (“[My reading of the legislative
hi story of the Declaratory Judgnent Act of 1934 suggests that its
primary purpose was to enable persons to obtain a definition of

their rights before an actual injury had occurred . . .).°%8

The legislative history of the Act explains that declaratory
judgnents “ha[ve] been especially useful in avoiding the necessity
. . . of having to act at one’s peril . . . or abandon one’s rights
because of a fear of incurring danages.” S. Rep. No. 1005, 73d
Cong., 2d Sess., 2-3, 6 (1934); see also Hearing on H R 5623
bef ore a Subcommi ttee of the Senate Conmittee on the Judiciary, 70"
Cong., 1%t Sess., 75-76 (1928). (“Assumng that the plaintiff has
a vital interest in the enforcenent of the challenged statute or
ordi nance, there is no reason why a decl aratory judgnent shoul d not
be issued, instead of conpelling a violation of the statute as a
condition precedent to challenging its constitutionality.”)

58 Judge Hi ggi nbothaminsists that the district court in this
case granted only injunctive relief, not a declaration of Act 825's

unconstitutionality. As a consequence, he nmaintains that
i ndependent consideration of plaintiffs’ standing to seek
declaratory relief is inappropriate. In granting a prelimnary
injunction, the district court declared that Act 825 *“has the
purpose and effect of infringing and chilling the exercise of

constitutionally protected rights of abortion providers and wonman
[ sic] seeking abortions.” GCkpal obi v. Foster, 981 F. Supp. 977, 986
(E.D. La. 1998). This declaration provided the sole basis for the
district court’s conclusion that the plaintiffs had denonstrated a
substantial Iikelihood of success on the nerits of their request
for a permanent injunction against the statute’s enforcenent. See
id. Wen the district court later nmade its prelimnary injunction

permanent pursuant to an agreenent between the parties, it
referenced the declaration contained in its previous order. I
conclude, like the panel majority, that “[Db]ecause of the express

reference to the earlier order declaring the Act unconstitutional
and because the only basis for the injunction articulated is the
district court’s decision that the Act violated the Constitution,
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Al t hough injunctive relief is not proper, the Suprene Court has
repeatedly recogni zed “that different considerations enter into a
federal court’s decision as to declaratory relief, on the one hand,
and injunctive relief, on the other.” Roe v. Wade, 410 U S. 113,
166, 93 S. Ct. 705, 733 (1973) (citing Zw ckler v. Koota, 389 U S
241, 252-255, 88 S.Ct. 391, 397-399 (1967)). Based on ny reading
of Suprene Court precedent, | find the plaintiffs have standing to
bring an action for declaratory relief.

It is famliar doctrine that the Decl aratory Judgnent Act does
not itself grant federal jurisdiction. Instead, jurisdiction under
the Act depends on the existence of an “actual controversy” in a
constitutional sense. Aetna Life Ins. Co., 300 U S at 239-40, 57
S.C. at 463-64 (1937); Nat’'l Rifle Ass’n of Am v. Magaw, 132 F. 3d
272, 279 (6'" Cir. 1997). In determ ning whether plaintiffs have
standing to bring their claimpursuant to the Decl aratory Judgnent
Act the basic inquiry is whether there exists, under the facts

al |l eged, “a substantial controversy, between parties having adverse

the order before us on appeal of necessity grants the plaintiffs’

request for both declaratory and injunctive relief.” See Okpal obi
v. Foster, 190 F.3d 337, 341 (5th Cr. 1999). The Suprene Court
reached the sanme conclusion on simlar facts. See Geen .

Mansour, 106 S.Ct. 423, 426, n.1 (1985) (finding declaration of
regul ation’s unconstitutionality “enbodied in” district court’s
judgnent granting injunctive relief).
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| egal interests, of sufficient imediacy and reality to warrant the
i ssuance of a declaratory judgnent.” Maryland Cas. Co. v. Pac
Coal & Gl Co., 312 U S 270, 273, 61 S.Ct. 510, 512 (1941).%°
Because | find that the plaintiffs have presented an actual
controversy and have legal interests adverse to the naned
defendants, the Attorney General and Governor of Louisiana, |
believe we have jurisdiction under Article Ill to consider their
request for declaratory relief.

In Steffel v. Thonpson, the Suprene Court analyzed the
appropri ateness of declaratory relief, specifically the existence
of an actual controversy, independently from the propriety of

i ssuing an injunction. 415 U S. 452, 469-70, 94 S.C. 1209 (1974).

 While there is no bright line test for finding an “actual
controversy” the Suprene Court provided guidance on the inquiry in
Aetna Life Ins. Co. , the sem nal case affirmng the
constitutionality of the Declaratory Judgnent Act:

A justiciable controversy is thus distinguished from a

di fference or di spute of a hypothetical or abstract character,

fromone that is academ c or noot. The controversy nust be
definite and concrete, touching the |l egal relations of parties
havi ng adverse legal interests. It nust be a real and

substantial controversy admtting of specific relief through
a decree of a conclusive character, as distinguished froman
opi ni on advising what the |aw would be upon a hypothetical
state of facts. Were there is such a concrete case admtting
of an i mredi ate and definitive determ nati on of the proceeding
upon the facts alleged, the judicial function my be
appropriately exercised . . .

300 U.S. at 240-41, 57 S.Ct. at 464 (citations omtted).
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The plaintiff in Steffel sought to distribute handbills protesting
United States’ involvenent in the VietnamWar on the sidewal k near
a |l ocal shopping center. Several tines the plaintiff was asked to
| eave and was eventually threatened wth arrest for crimnal
trespass. |d. at 454-56. The plaintiff sought declaratory relief
that the state trespassing statute, as applied, interfered with the
exercise of his constitutional rights. 1d. at 454-55. The Suprene
Court held that the plaintiff denonstrated an actual controversy
because the plaintiff suffered threats of injury that were not
“Imagi nary or specul ative” and had not been rendered noot. 1d. at
458-60 (contrasting Younger v. Harris, 401 U S 37, 41, 91 S.
746, 749 (1971) and Golden v. Zwickler, 394 U. S. 103, 89 S.C. 956
(1969)). Since the plaintiff faced a genuine threat of injury
absent a declaration by the Court, an “actual controversy” existed
and declaratory relief was appropriate.
Recently, the Suprene Court reaffirmed that “Steffel

falls within the traditional scope of declaratory judgnent actions
because it conpletely resolved a concrete controversy susceptible
to conclusive judicial determnation.” Calderon v. Ashmus, 523
U S 740, 749, 118 S.C. 1694 (1998). In Calderon, inmates sought

a declaration of whether the state of California could raise the
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expedited review provisions of the Antiterrorism and Effective
Death Penalty Act as a defense. ld. at 742. The Court
di stinguished Steffel on several grounds and found that the
petitioners presented no actual controversy, and thus | acked
standi ng under the Declaratory Judgnent Act. I1d. at 749. First,
a declaration of California s status as a qualifying state woul d
only resolve a discrete issue and not the underlying controversy -
the plaintiffs’ habeas clains. I1d. at 469-70. Mre inportantly,
in contrast to Steffel, the statute in Calderon had “no coercive
i npact on the legal rights or obligations of either party.” 1d.
In other words, the class of inmates would not have incurred any
detrinment by filing their habeas petitions prior to a ruling on
whet her California was a qualifying state. The failure to show any
such injury renoved the i nmates’ action fromthe traditional bounds
of declaratory relief.

The present case is simlar to Steffel in that the plaintiffs
have denonstrated an injury-in-fact that will be redressed by the
requested declaration. Initially, the dispute presented by the
plaintiffs is neither hypothetical nor speculative, rather the

di spute i s founded upon the definite and concrete consequences t hat
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will flow fromthe existence of Act 825.°% The mmjority does not
seemto dispute, nor could it, that the plaintiffs will suffer an
injury-in-fact arising from enforcenent of the Act. But beyond
enforcenent, Act 825, by its nere exi stence, coerces the plaintiffs
to abandon the exercise of their legal rights lest they risk
incurring substantial civil liability. Wth respect to the Act’s
coercive effect, this case presents what this Court has recognized
as the classic situation for declaratory relief: “where the
plaintiff is put to the Hobson’s choice of giving up an intended
course of conduct which he believes he is entitled to undertake or
facing possible severe civil or crimnal consequences if he does
undertake it.” Texas Enployers’ Ins. Assoc. v. Jackson, 862 F.2d
491, 507 n.22 (5'" Cir. 1988) (en banc); see also Nat'l. Rifle, 132
F.3d at 279 (6'" Cir. 1997) (“[P]re-enforcenent review is usually
grant ed under the Decl aratory Judgnent Act when a statute ‘inposes
costly, self-executing conpliance burdens or if it chills protected

[constitutional] activity.’”) (quoting Mnnesota Citizens Concer ned

80 This Circuit has stated: “A controversy, to be justiciable,
must be such that it can presently be |litigated and deci ded and not
hypot heti cal , conj ectural, condi tional, or based upon the
possibility of a factual situation that nmay never devel op.” Rowan
Conpanies, Inc. v. Giffin, 876 F.2d 26, 28 (5" Cir. 1989) (quoting
Brown & Root, Inc. v. Big Rock Corp., 383 F.2d 662, 665 (5" Cir.
1967)).
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for Life v. Fed. Election Commin, 113 F.3d 129, 132 (8!" Gir.
1997)). Further, this injury to the plaintiffs is directly
traceable to the pronul gation of Act 825 and will be redressed by
a declaration of the statute’ s constitutionality. Unlike Cal deron,
a declaration in the present case conpletely resolves the
underlying controversy — the constitutionality of the statute’s
chilling effect. Absent a declaration on the constitutionality of
Louisiana’s strict liability reginme, the plaintiffs will be forced
to confront the Hobson’s choice that the Declaratory Judgenent Act
was i ntended to prevent. %

Gven the plaintiffs’ denonstration of an appreci able injury,

the inquiry turns to whether the Governor or Attorney Ceneral has

a legal interest adverse to that of the plaintiffs. | find the
Attorney General has a sufficient |egal interest in the
constitutionality of the state’'s statute. This interest is

recogni zed in both federal and Louisiana statutes, which require

notification of the Attorney General in any case, civil or

61 Mbreover, absent pre-enforcenent action by this Court, the
nature of the statutory regine may inhibit any review of its
constitutionality. Doctors fearing heightened liability wll
likely forgo performng abortions, thus there will be no strict
liability suits brought in which the constitutionality of the
reginme could be tested. This lack of review exacerbates the true
injury - the “chilling” of a woman’s constitutional right to choose
an abortion.
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crimnal, where the constitutionality of a state statute is at
issue. LA CooeECv. Proc. ANN. art. 1880; 28 U.S.C. 8 2403. In such

cases, the Attorney CGeneral is entitled to present argunent on the

question of constitutionality. |Id. Finding the Attorney General
has a sufficient legal interest is also consistent with the
under pi nnings of the standing requirenent. In this regard, the
Suprene Court has inquired whether the parties “[h]lave . . . such

a personal stake in the outcone of the controversy as to assure
t hat concrete adverseness whi ch sharpens the presentati on of issues
upon which the court so largely depends for illumnation of
difficult constitutional questions?” Baker v. Carr, 369 U S. 186,
204, 82 S. Ct. 691, 703, 7 L.Ed.2d 663 (1962). | have no doubt that
the Attorney Ceneral’s interest in the constitutionality of the
state’s |l aws guaranteed a strong advocate and served to identify
and develop for this Court, and the district court, the relevant
argunents.

The concreteness of the engagenent and the sufficiency of the
remedy in this case are confirnmed by Suprenme Court jurisprudence
that “has visibly relaxed . . . traditional standing principles in

deci ding abortion cases.” See Margaret S. v. Edwards, 794 F.2d

994, 997 (5th Gr. 1986) (H gginbotham J.). 1In Doe v. Bolton, the
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Suprene Court found that physicians presented a justiciable
controversy because the statute at issue was designed to operate
directly against them despite the fact that none of them had been
prosecuted or even threatened with prosecution. 410 U S. 179, 188,
93 S.Ct. 739, 745 (1973). Likew se, the physicians and clinics in
this case are the direct targets of Louisiana s statute. These
plaintiffs’ injury is as concrete as that alleged by the plaintiffs
i n Doe. Wth respect to redressability, | agree that it nakes
little sense to enjoin the Attorney General or Governor fromdoing
that which they have no power to do within a self-executing
liability statute - enforce the statute. Yet, as noted above,
enforcenent of the statute is not the sole cause of injury to the
plaintiffs. The nere existence of the statute causes concrete
injury. The requested declaration sufficiently redresses that
injury by granting the plaintiffs a substantial basis for
confidence in the constitutionality of their conduct. See Roe, 410
US at 167, 93 S .. at 783 (refusing to address the propriety of
injunctive relief onthe basis that declaratory relief sufficiently
redressed the plaintiffs’ injury). Because the plaintiffs have
denonstrated an appreciable injury that this Court can redress
t hr ough a concl usi ve decl aration of t he statute’s

constitutionality, they have presented an actual controversy and
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Article Il obliges us to act.

.
Havi ng determined that the plaintiffs present a justiciable
controversy, | turn to Judge Jolly’'s conclusion that the El eventh

Amendnment  renders this Court “powerless to act on the
constitutionality of a private enforcenent schene.® Judge Jolly
reaches this concl usion by m sconstrui ng Ex parte Young as a narrow
exception to the El eventh Anendnent’s general directive that states
are i mmune fromsuit in federal court. Inthis regard, his opinion
negl ects our constitutional responsibility, expressed in Young, to

redress ongoing violations of federal |aw and thus insure the

supremacy of the Constitution.® O course, “the need to pronote

62 As Judge Jolly’'s El eventh Amendnent concl usion has not
received the votes of a mpjority of the sitting en banc court, it
is not controlling authority for future Eleventh Anmendnent
questions in this Crcuit. See Marks v. United States, 430 U S.
188, 193, 97 S.C 990, 51 L.Ed.2d 260 (1977) (“Wen a fragnented
Court decides a case . . . the holding of the Court may be viewed
as that position taken by those Menbers who concurred in the
judgnents on the narrowest grounds.”), cited in Doe v. Beaunont
I nd. School Dist., 2001 W. 69499, *30, n. 3 (5'" Cir. 2001); see
also U S. v. Ferguson, 211 F.3d 878, 885 (5th G r. 2000) (noting
that the opinion of an equally-divided en banc court does not
disturb the prior precedent of this Grcuit).

63 Ex parte Young, 209 U.S. 123, 160 (1908) (“If the question
of unconstitutionality, with reference, at least, to the Federa
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the supremacy of federal |aw nust be accomopbdated to the
constitutional imunity of the States.” Pennhurst, 465 U.S. at
105-06. Accordingly, “[a]pplication of the Young exception nust
reflect a proper understanding of its role in our federal system
and respect for state courts.” ldaho v. Coeur d Alene Tribe of
| daho, 117 S. Ct. 2028, 2034 (1997) (majority opinion). The Suprene
Court’s limts on Young thus consider the basic requirenent that
federal courts uphold the suprenmacy of the Constitution in|ight of
the practical effect of requested relief on state sovereignty.
After considering these limts, | am convinced that when a
plaintiff has standing to challenge the existence of a state’'s
sel f-executing, private liability schene that currently infringes
constitutional rights, federal courts have jurisdiction to redress
constitutional violations.

The plaintiffs’ Jlawsuit requires that we respect the
fundanental role of Ex parte Young in our federal structure. I n

reconciling the conpeting constitutional comandnents in the

Constitution, be first raised in a Federal court, that court
has the right to decide it . . . .”). See also United States v.
Gsbhorne, 22 U.S. 738, 846-51 (1828).
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El event h and Fourt eent h Amendnents, % t he Young court concl uded t hat
federal courts, in order to preserve an individual’s rights
guaranteed in the Constitution, nust have jurisdiction to prevent
the enforcenent of unconstitutional state |egislation. Young, 209
U S at 159-60. The Court reasoned that the Eleventh Amendnent
coul d not confer inmmunity on a state officer to the extent that the

state officer acted in an unconstitutional manner.® Since 1908,

64 Where the El eventh Amendnent prohibits the conmencenent of
a suit against a state in federal court, the Fourteenth provides
that no state shall deprive any person of life, liberty, or
property w thout due process of law. See Young, 209 U S. at 149.
Though Young avoided any pronouncenent that the Fourteenth
Amendnent altered the scope of the El eventh, the Suprenme Court has
since recognized that the El eventh Anendnent has | ess force when
rights protected by the Fourteenth Anendnent are at stake. See
Semnole Tribe of Fla. v. Florida, 517 U S. 44, 58 (1996) (“[T]he
Fourteent h Anendnent, by expandi ng federal power at the expense of
state autonony, . . . fundanentally altered the bal ance of state
and federal power struck by the Constitution.”); Fitzpatrick v.
Bitzer, 427 U S. 445, 456 (1976) (“[We think that the Eleventh
Amendnent, and the principle of state sovereignty which it
enbodi es, are necessarily limted by the enforcenent provisions of
section 5 of the 14'" Amendnent.”). That this case involves
constitutional rights protected by the 14'" Anendnent, as opposed
to non-constitutional federal rights, is thus significant.

8 Young, 209 U.S. at 159 (“The act to be enforced is alleged
to be unconstitutional; and if it be so, the use of the name of the
state to enforce an wunconstitutional act to the injury of
conplainants is a proceeding without the authority of, and one
whi ch does not affect, the state in its sovereign or governnenta

capacity. It is sinply an illegal act upon the part of a state
official in attenpting, by the use of the nanme of the state, to
enforce a legislative enactnent which is void Dbecause
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the Court has reiterated time and agai n that the val ues enbodi ed in
Ex parte Young are fundanental to the concept of federalism
enbedded in our Constitution.® In deciding whether the Young
doctrine extends to cases such as that presented by the plaintiffs,
our duty is to “ensure that the doctrine of sovereign imunity
remai ns nmeani ngful, while also giving recognition to the need to
prevent violations of federal |aw” Coeur d’ Alene, 117 S.Ct. at

2034 (majority opinion).

unconstitutional . . . The state has no power to inpart to [its
officials] any immunity from responsibility to the suprene
authority of the United States.”)

66 See Coeur d' Alene, 117 S.C. at 2034 (mmjority opinion)
(“We do not . . . question the continuing validity of the Ex parte
Young doctrine.”); Semnole Tribe, 116 S C. 1114, 1131, n.14
(1996) (recognizing Ex parte Young as one of three significant
exceptions to the Eleventh Amendnent bar on suits in federal
court); Geen, 106 S . at 426 (“Renedies designed to end a
continuing violation of federal | aw are necessary to vindicate the
federal interest in assuring the supremacy of that l|aw"”);
Pennhurst State School & Hospital v. Hal derman, 465 U.S. 89, 105-06
(1984) (“[T]he Young doctrine has been accepted as necessary to
permt the federal courts to vindicate federal rights and hold
state officials responsible to ‘the suprene authority of the United
States.’”) (citations omtted); Quern v. Jordan, 99 S. C. 1139,
1143 (1979); Scheur v. Rhodes, 94 S. Ct. 1683, 1687 (1974); Ceorgia
R & Banking Co. v. Redwine, 72 S.C. 321, 324 (1952). See also
Judge Higgi nbotham s concurring opinion (Young “is a powerful
i npl ementation of federalismnecessary to the Supremacy C ause, a
stellar conpanion to Marbury and Martin v. Hunter’'s Lessee.”).
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The plaintiffs’ suit inplicates the preci se concerns regarding
t he suprenmacy of constitutional rights that precipitated the Young
line of cases. To be sure, the case presented by the plaintiffs
does not fall into the traditional Young paradigm - no Louisiana
state officer wll enforce Act 825" s civil penalty agai nst doctors
that perform abortions, |ikewi se no doctor will be prosecuted by
the state for performng an abortion. Neverthel ess, the Act's
uni que authorization of private strict liability | awsuits agai nst
provi ders of abortions burdens the right to an abortion to the sane
extent as legislation granting an Attorney General the power to
prosecute or fine individuals for perform ng abortions. That the
private sector, not the state, enforces penalties for performng
abortions does not alter the fundanental effect of Louisiana s
schene - doctors will refrain fromperform ng aborti ons because of
the financial consequences involved and wonen in Louisiana wll
face a significant burden in exercising their constitutional right
to receive an abortion. See Jackson, 862 F.2d at 507 (recogni zi ng
that both civil and crimnal penalties could chill constitutional
conduct). Likew se, the structural anomaly of Act 825 shoul d not
render Louisiana any nore i mmune from challenge in federal court.

This case presents a context in which Ex parte Young nust operate
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to afford neaningful protection for rights guaranteed by the
Consti tution.

Though Judge Jolly neglects to consider fully the aspects of
Ex parte Young supporting federal jurisdiction to hear cases
i nvol ving private schenes, very real concerns about protecting the
sovereign imunity of the states animate his opinion. That
opi ni on, however, ignores both practical reality and recent Suprene
Court jurisprudence regarding the role of officials sued in Ex
parte Young actions. Judge Jolly seens to wunderstand the
connection requirenent that serves as the foundation for his
El event h Anmendnent analysis as a nmechanism for ensuring that the
state officer, rather than the state itself, is the object of the
litigation. 1In this sense, the opinion’ s connection requirenent
assunes that the fiction of Ex parte Young has sone real neaning in
t he El event h Amendnent context - that it is the individual officer,
not the state itself that is the real party in interest. This is
sinply not the case. For many years, the Suprene Court has shaped
the scope of the Ex parte Young exception as if the state officer
were the state. See, e.g., Coeur d Aene, 117 S. C. at 2034
(majority opinion) (“Th[e] comonsense observation of the State’s

real interest when its officers are named as individuals has not
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escaped notice or coment fromthis Court, either before or after
Young.”) (citations omtted). Wre the state not the real party in
interest in suits brought under Ex parte Young, the Suprene Court
coul d never find the necessary state action to support a violation
of the 14th Anendnent. See Honme Tel ephone. & Tel egraph. Co. .
City of Los Angeles, 227 U S. 278, 283-84 (1913) (recognizing a
di stinction between official action under the Fourteenth Arendnent
and official action for purposes of the Eleventh Anendnent).
Simlarly, the provision of the Federal Rules of Civil Procedure
providing for the automatic substitution of the nanme of one state
official for the name of his predecessor would make no sense in
litigation under Ex parte Young. See FEDR CvVv. P. 25(d) (1999).
| ndeed, Judge Jolly’s own characterization of Ex parte Young as an
exception to the El eventh Arendnent evinces an understandi ng that
Young allows the state to be sued, albeit through its officers,
when constitutional questions are rai sed and prospective relief is
sought .

I n devel opi ng t he connection requirenent as a conponent of the
El event h Amendnent’ s protection of state sovereignty, Judge Jolly’s
opinion attenpts to spin the Young fictionintoreality. Yet, the

opinion’s connection requirenent turns reality on its head,
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granting a state broader immunity fromsuit in federal court when
its officers are not directly involved in the enforcenent of an
unconstitutional act than when the officers are directly invol ved.
That position is sinply untenable. Although | anguage in Young may
support the connection requirenent defined in Judge Jolly’'s
opi nion, the Suprenme Court’s nodern standi ng doctri ne has subsuned
the connection inquiry. The standing requirenents of
i njury-i n—fact, causati on, and redressability parallel t he
majority’s requirenent that state officers have “sone connection
with the enforcenent of the act” alleged to be unconstitutional or
be “specially charged with the duty to enforce the statute” and be
threatening to exercise that duty.® Perhaps for this reason, Judge
Jolly’s opinion does not cite a single nodern Suprene Court case
that relies on its connection requirenent to support dism ssal of
an Ex parte Young action on Eleventh Anendnent grounds. By
anal yzing the connection requirenent in terns of standing, the
Suprene Court has retained the limt, but avoi ded the conundrum of

i ncreasi ng the scope of El eventh Anendnent protection as the role

7 The mmjority’s explanation of “the connection” sinply
reiterates the causation and redressability conponents of standing,
while the majority’s requirenent that the officer be threatening to
exercise the duty is enconpassed by the current injury-in-fact
anal ysi s under st andi ng.
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of the state in an allegedly unconstitutional statute decreases.
This Court nust analyze the proper scope of Young in |ight of
reality rather than fiction. Reality requires exam nation of the
limts that the Suprene Court has consistently placed on Young and
determ ni ng whether those limts apply in the present context.?®
Unli ke Judge Jolly’s connection requirenent, the Suprene
Court’s limts on Ex parte Young have focused on the extent to
which federal litigation will interfere with a state’s sovereign
rights. The Suprene Court’s principal limt has been on the nature
of the relief sought: Ex parte Young cannot be used to expose
states to retroactive nonetary danages. Edel man v. Jordan, 94
S.C. 1347, 1362 (1974); see also Hutto v. Finney, 437 U S. 678
(1978) (allowing Ex parte Young plaintiffs to receive nonetary
relief that is clearly ancillary to non-nonetary prospective
relief). This |limt reflects both historical and practical

consi derati ons. The “shock of surprise” follow ng the Suprene

6 While it mght be sensible to do anay with the Young fiction
and recognize that the Fourteenth Anendnent and our federal
structure require that states be sued in |[imted circunstances,
t hat woul d be beyond the power of this internediate court. That is
not, however, what this opinion purports to do. In this sense,
Judge Jolly’'s caricature of ny opinion as a gross departure from
existing case law and the Constitution fails to confront the
Suprene Court’s nodern jurisprudence on the interplay between Ex
parte Young and the El eventh Amendnent in any neani ngful way.
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Court’s decision in Chisholm that led to the passage of the
El event h Arendnent was triggered by the fear that individuals woul d
be able to use the federal courts to collect large debts fromthe
states. See Principality of Monaco v. Mssissippi, 54 S.C. 745,

749 (1934). Thus, the prohibition on seeking nonetary relief
against a state in federal court addresses the historical concerns
that existed at the tine the Constitution, and subsequently the
El eventh Anmendnent, were ratified. From a practical standpoint,

this limt safeguards one of the nost inportant elenents of
sovereignty - the ability to independently nmanage and distribute
public revenues. At the sanme tinme, the Court’s allowance of
prospective injunctive or declaratory relief provides a nmechani sm
for safeguarding the ulti mate suprenmacy of our federal constitution
and the federal system which it created. See Coeur d’ Alene at
2040; i1d. at 2046 (O Connor, J., concurring) (“Wien a plaintiff
seeks prospective relief to end an ongoing violation of federa

rights, ordinarily the El eventh Anrendnent poses no bar.”); G een,

106 S.C. at 426 (“[T]he availability of prospective relief of the
sort awarded in Ex parte Young gives life to the Suprenacy

Clause.”); MIliken v. Bradley, 97 S.C. 2749, 2761-62 (1977).
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The Suprene Court has appliedits limts on the scope of Young
pragmatically, guided by the substantive effect of the renedy
sought rather than the formalone. In this regard, even injunctive
or declaratory relief that substantially interferes with a state’s
sovereignty my be barred by the Eleventh Anendnent when
constitutional concerns are not at issue. Thus, in Coeur d Al ene,
a mpjority of the Suprene Court held that the plaintiff Indian
tribe could not receive injunctive or declaratory relief that would
in effect function like a quiet title action against the state of
| daho. See Coeur d* Alene, 117 S. C. 2044 (O Connor, J.,
concurring). Though the majority of the Court clearly rejected the
case-by-case bal anci ng approach proposed by Justice Kennedy, the
Court al so recogni zed that the Young - El eventh Anendnent inquiry
had to transcend formand inquire into substance. Judge Jolly’s
approach is flawed in that it limts Ex parte Young haphazardly
W t hout any consideration of the constitutional rights at stake or
how the relief sought interferes with states’ rights.

In the present case, the plaintiffs challenge the
constitutionality of state legislation and thus invoke Young' s
concern regarding the power of the federal courts to vindicate

constitutional rights. Moreover, the formof relief that they seek
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- a declaration of unconstitutionality - is the |least intrusive
available.® |n Steffel v. Thonpson, the Suprene Court recognized
the uni que nature of and “different considerations” involved with
granting declaratory relief. Steffel, 415 U S. at 469-70. The
Court has disregarded the distinction between declaratory and
injunctive relief only when “principles of federalism mlitated
al t oget her agai nst f eder al intervention in a «class of
adjudications.” |d. at 472. For exanple, in Sanuels v. Mackell,
401 U.S. 66, 91 S.Ct. 764 (1971), the Court concl uded the issuance
of a declaration of a statute’s constitutionality during a pending
state proceeding would offend a principle notion of federalism -
“that state courts have the solem responsibility, equally with the
federal courts ‘to guard, enforce, and protect every right granted
or secured by the constitution of the United States.’” Steffel, 415
U. S at 460-461 (quoting Robb v. Connelley, 111 U S. 624, , 637, 4
S.Ct. 544 (1884)). However, “[w hen no state proceeding i s pendi ng

and thus considerations of equity, comty, and federalism have

 |f the federal court declares the contested statute
unconstitutional, the state |legislature may anend or repeal the
statute or the state courts may be persuaded by the deci sion of the

federal court. In any event, “[a]ll these possible avenues of
relief would be reached voluntarily by the States and would be
conpletely consistent wwth the concepts of federalism. . .” Id.

at 484 (Rehnquist, J., concurring).
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little vitality, the propriety of granting federal declaratory
relief may properly be considered independently of a request for
injunctive relief.” ld. at 462. Far from precluding our Court
from considering the nerits of a plaintiff’s request for
declaratory relief, principles of federalism conpel our Court to
address al l eged constitutional violations when, as in this case, a
plaintiff successfully establishes the existence of a continuing
controversy. ’°
L1,

The avenue to the federal courts opened by Ex parte Young
shoul d be avail abl e when the plaintiff (1) can establish an actual
controversy involving alleged constitutional violations; and (2)

seeks declaratory relief that does not in substance interfere with

° Judge Hi ggi nbotham contends that | propose a “generic
exception to the El eventh Anendnent for declaratory relief.” This
is sinply not the case. As previously noted, the declaratory form
of relief sought by the plaintiffs is relevant to the Eleventh
Amendnent inquiry only in so far as the Supreme Court has
consistently considered the i ntrusiveness of the relief sought when
defining the scope of Ex parte Young. That a declaration on these
facts constitutes the least intrusive formof relief avail abl e does
not nean that other fornms of relief would necessarily violate the
El eventh Anmendnent. Yet, | need not consider whether the El eventh
Amendnent woul d inpede our ability to issue forns of relief that
the plaintiffs do not have standing to seek. That said, ny
approach to determning the Eleventh Anendnent |limts on Ex parte
Young woul d apply with equal force in cases involving injunctions
or other forns of relief.
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sovereign rights in ways specifically prohibited by the Suprene
Court, such as effectively awarding nonetary danages against a
state or preenpting ongoing state proceedings. Thi s approach
neither casts aside the Young fiction, nor crafts a new
“decl aratory judgnent exception” to the Eleventh Anendnent.
Rat her, ny approach reflects a princi pl ed and necessary application
of the Ex parte Young doctrine. Though | agree with the magjority’s
conclusion that the injunction against the naned defendants was
inproper, | find that the plaintiffs have presented an actual
controversy that is ripe for declaratory relief. Mreover, in ny
view, the Eleventh Amendnent does not inpede the plaintiffs’
ability to pursue that relief in a federal forum Accordingly, |
concur wwth the majority’s opinion that the plaintiffs’ injunction
shoul d be dism ssed, but dissent to the extent that the majority
opinion undermnes the district court’s power to issue the

underlying declaration on Act 825's constitutionality.
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ROBERT M PARKER, Circuit Judge, dissenting:

| respectfully dissent. Judge Jolly' s attenpt to excessively
narrow Ex parte Young's scope garners only a plurality of this
court, and therefore, to use his language, it “is not binding
authority to any.” | wite to note his flawed treatnent of Young
and to present the traditional jurisprudential view of its scope,
and to respond to the opinion to the extent it represents the
court’s decisionto dismss this action agai nst Appel |l ants for | ack
of a “Case or Controversy.”

l.

| start by observing that the court’s decision does not
entirely dispose of this action because the State remains as a
nanmed def endant. Appellees initially sued the Governor and the
Treasurer in the district court. The Governor and Treasurer noved
to dismss per FED. R Qv. P. 12(b)(6), alleging that the Treasurer
shoul d be dism ssed for failure to state a claim The parties then
stipulated to substitute the State for the Treasurer as a naned
def endant, and Appellants withdrew the notion to dism ss as noot.
Appel lants, including the State, then filed an answer against
Appel l ees’ clains. The State proceeded to litigate this action on
the nerits, never questioning the existence of jurisdiction until

t he panel dissent, sua sponte, raised the Eleventh Anendnent and
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standi ng argunents. Therefore, the district court’s injunctionis
unaffected with respect to the State.
.
A

Act 825 is yet another attenpt by the State to viol ate federal
constitutional rights as construed by federal courts. As Judge
Hi ggi nbot ham obser ved:

This appeal is the latest episode in a long effort by

Loui siana to exercise its police power over a practiceto

which the courts have given considerable protection.

| ndeed, the state seeks to “regulate abortion to the

extent permtted by the decisions of the United States

Suprene Court.” La. Rev. Stat. Ann. 8§ 40:1299. 35. 0 (West

Supp 1986). Al though one would not think that there is

anything i nherently suspect about a state’s undert aki ng

to regulate in the abortion area, Louisiana has

repeatedly encountered constitutional objections to

portions of its regulatory schenes.
Margaret S. v. Edwards, 794 F.2d 994, 996 (5th G r. 1986) (footnote
omtted); see 22C LA Rev. STAT. ANN. 40:1299.35.0 (West 1992)
(expressing “legislativeintent” to defy Suprenme Court authority on

abortion). After a long history™ of restricting a woman’s ri ght

T Five years after Roe v. Wade, the State enacted an abortion
regul ation statute, but a district court struck down several

provi sions as unconstitutional. Margaret S. v. Edwards, 488 F.
Supp. 181 (E. D. La. 1980). The State pronptly passed another
statute that required, inter alia, <costly and unnecessary

ultrasound testing prior to abortion, hospitalization for post-
first-trinmester abortions, untenabl e presunptions of fetus
viability, second opinions regarding necessity of an abortion to
preserve a nother’s health, and parental consent w thout adequate
judicial bypass provisions. A district court declared nost of
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to choose abortion, the State, by enacting Act 825, has now
changed tactics and is attenpting to ban abortion altogether by
creating a private cause of action inposing unlimted liability on
anyone perform ng an abortion. As the majority admts, Act 825

exposes anyone to “unlimted tort liability for any damage caused

by the abortion procedure to both nother and ‘unborn child.’” Supra
at . Liability is inposed for any “injury” to an “unborn child,”
which neans that liability can be inposed for the nere act of

perform ng an abortionitself. Moreover, the person perform ng the
abortion cannot avoid liability by obtaining infornmed consent from
the patient. | nformed consent “does not negate [the] cause of
action, but rather reduces the recovery of danages.” 8§
9:2800. 12C(1) . This is in stark contrast to the existing civi

liability provision of the State s inforned-consent |aw, which
provi des a conpl ete defense to nmal practice clains if the physician
conplies with the |aw s extensive requirenments. 22C LA Rev. STAT.
ANN. 8§ 40:1299. 35. 6H (West 2000). Further, Act 825 provides no
defense to malpractice suits for abortions perforned in case of
medi cal necessity or to protect the health of the patient.

Finally, Act 825's mschief is not limted to abortion providers.

these provisions unconstitutional, Mirgaret S. v. Treen, 597 F.
Supp. 636 (E.D. La. 1984), and we affirnmed that declaration. See
Margaret S., 794 F.2d at 999.
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It covers a broad range of wonen’s heal th care providers, including
physi ci ans treating serious nedi cal conditions such as i nfection or
trauma, the treatnment for which may include nedically necessary
abortion. It also includes manufacturers of contraceptives and the
physi ci ans and pharmaci sts who prescribe them Thus, Act 825
i nposes strict liability to anyone perform ng an abortion.

Such provisions confirm that Act 825 constitutes an undue
burden on a woman’s right to choose an abortion because it has the
pur pose and effect of placing a substantial obstacle hindering the
exercise of that right. See Planned Parenthood of Sout heastern Pa.
v. Casey, 505 U S. 833, 877 (1992) (joint opinion). By exposing
any person perform ng an abortion to strict liability regardl ess of
the person’s conpliance with existing |law, Act 825 is not designed
to help a woman’s choice, but to elimnate that choice by
effectively shutting down abortion providers. See id.; Hope dinic
v. Ryan, 195 F.3d 857, 876, 881 (Posner, C. J., dissenting). The
fact that conpliance with inforned consent regul ations does not
negate liability proves that Act 825 is not designed to help a
woman’s choice. Moreover, because it is undisputed that Act 825
w Il force Appell ees, who provide substantially all of the abortion
services within Louisiana, to cease operations, Act 825 places a

substantial obstacle on the right to choose an abortion. Casey,

- 95-



505 U. S. at 877; Planned Parenthood v. Mller, 63 F.3d 1452, 1465
(8th Cir. 1995).

In addition, it is clear that the State has enacted Act 825 in
an attenpt to circunvent federal court decisions upholding the
right to choose an abortion. The State’s abortion code is codified
in Title 40 of its Revised Statutes governing “Public Health and
Safety,” and contains nunerous regul ations the violation of which
gives rise to crimnal and civil penalties. The State has buried
Act 825 in its “Cvil Code Ancillaries” section of its Revised
Statutes, providing only civil renedies to private parties. By
privatizing the enforcenent of unlimted nonetary damages, whichis
undoubt edly a state-sanctioned penalty, the State is attenpting to
avoi d def endi ng a patently unconsti tuti onal law while
simul taneously effecting a coercive i npact so drastic that abortion
provi ders have no choice but to cease operations. This purpose is
illegitimate not only because Act 825 unduly burdens a
constitutionally protected right, but also because it seeks to
evade judicial review However, Act 825 is not entirely novel in
form federal courts have consistently declared simlar statutes to
be unconstitutional.

B
Since Roe v. Wade, 410 U. S. 113 (1973), and Doe v. Bolton, 410

U S 179 (1973), individual wonen, abortion providers, and clinics
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have invoked the federal judicial power to challenge abortion
regul ations by bringing actions pursuant to Ex parte Young, 209
US 123 (1908), for declaratory and injunctive relief against
state officials. Notw thstanding the fact that the Roe plaintiff’s
pregnancy had termnated and that no prosecution was threatened
agai nst her, the Suprene Court permtted her to challenge Texas’s
crimnal abortion |aw by suing a district attorney. Roe, 410 U. S.
at 124- 25. Simlarly, the Court extended standing to abortion
provi ders i n Doe notw t hstandi ng the fact that none were prosecuted
or threatened with prosecution under Georgia’ s abortion |law. Doe,
410 U S, at 188. Wiile earlier abortion regulations inposed
crimnal liability for their violation, the inclusion of civil
liability did not prevent aggrieved plaintiffs from chall engi ng
such regul ations even though naned defendants had no power to
enforce such actions. E.g., Casey, 505 U S at 888; Colautti v.
Franklin, 439 U S. 379, 383-84 (1979); Pl anned Parent hood of Cent.
Mb. v. Danforth, 428 U. S. 52, 83-84 (1976).

In Casey, the Suprene Court retained Roe’s essential holding
and established the undue burden test for reviewing the
constitutionality of state interference with a woman’s right to
choose an abortion. 505 U. S at 875 (joint opinion).
Significantly, the plaintiffs in Casey consisted of abortion

providers and clinics suing, on behalf of their patients, the
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Pennsyl vani a governor and attorney general, just as in this case.
The plaintiffs brought suit before the effective dates of the
chal l enged laws, just as in this case. The Court declared, inter
alia, Pennsylvania's spousal consent statute, which nade a
physi cian performng an abortion on a married woman w t hout her
spouse’s consent liable to the spouse for <civil damges,
unconsti tutional . Id. at 887-98. The Court reasoned that such
provision would inpose a substantial obstacle to the wonman’s
ability to obtain an abortion and would deter nost wonen from
obtaining an abortion as if the state had conpletely outlawed
abortions. ld. at 893-94. Such reasoning fornms the basis of
Appel l ees’ clains in this case.

In recent years, several circuits, including this court, have
reviewed challenges to state abortion statutes under the Roe and
Casey nodels and reached the nerits of such chall enges even when
they included civil liability provisions not enforced by the state
officers. See, e.g., Causeway Med. Suite v. Foster, 221 F.3d 811
(5th Gr. 2000) (Jolly, J.), aff’g, Causeway Med. Suite v. Foster,
43 F. Supp. 2d 604 (E.D. La. 1999) (enjoining Louisiana governor
and attorney general from enforcing the State's partial-birth
abortion statute, 22C LA Rev. STAT. ANN. 8§ 40:1299. 35.3, recodified
in 8 40:1299. 35.16 (West Supp. 2000), which, inter alia, provided

a civil cause of action for damages agai nst an abortion provider
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who violates the statute); Wwnen’s Med. Prof’| Corp. v. Voinovich,
130 F.3d 187 (6th G r. 1997) (declaring unconstitutional ©Chio
abortion statute’s provision of strict civil liability for
conpensatory, punitive, and exenplary danages as well as costs and
attorney’s fees against the physician for certain l|ate-term
abortions); Mller, 63 F.3d at 1456 n.5. & 1467 (striking down
provi sion of South Dakota abortion statute creating a civil cause
of action for punitive and treble actual damages to a m nor and
parent, and declaring that “[t]he potential civil liability for
even good-faith, reasonable m stakes is nore than enough to chill
the wllingness of physicians to perform abortions in South
Dakota.”). But see Summt Med. Assocs., P.C. v. Pryor, 180 F.3d
1326 (11th Cr. 1999) (holding that the Al abama governor, attorney
general, and district attorneys were not proper defendants for the
plaintiffs’ challengetothecivil liability provision of Al abana’s
abortion statute); Hope dinic v. Ryan, 195 F.3d 857 (7th Cr.
1999) (en banc) (relying on Sunmmt Medical and dismssing the
plaintiffs’ challenge to Illinois and Wsconsin partial-birth-
abortion statutes providing, inter alia, a civil cause of action
because defendants--attorneys general and prosecutors--did not
enforce such provisions), vacated on other grounds, 147 S. C. 1001

(2000) .
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The inportant |esson from the above decisions is that they
i nvol ved actions brought pursuant to Young to enjoin state
governors, attorneys general, and prosecutors from enforcing
al l egedly unconstitutional statutes before they becane effective.
While the challenged statutes contained both crimnal and civi
liability provisions, courts nonethel ess reached the nerits of the
plaintiffs’ challenge to determ ne whether the statutes, including
the civil liability provisions, inposed an undue burden on a
woman’s right to choose an abortion. Only the Seventh and El event h
Circuits dismssed the plaintiffs’ challengetothecivil liability
provi sions for lack of jurisdiction.

Under the relevant authority discussed above, we are not
powerless to act in review ng the judgnent of the district court.
Act 825 is simlar tothe statutes that were chal |l enged pursuant to
Young i n the above decisions, but is also different because it only
inposes civil liability. However, that difference should not
conceal the fact that the State, by enacting Act 825, is attenpting
to regul at e abortion providers by exposing themto unlimted strict
liability for the nmere act of performng an abortion. Such
exposure is designed to eradicate all abortions by effectively
shutting down Appel | ants’ operations, sonething the State cannot do
directly or indirectly. Wen this staggering effect i s considered

wth the State’s patently illegitimte purpose of unduly burdening
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the right to abortion whil e evading judicial reviewby enacting Act
825, the court’s decision to dismss this action excessively
narrows the scope of Young's principles and underm nes the

supremacy of federal rights.

L1l

A
The plurality’s nost egregious error lies in its flawed and
unnecessary revisionist interpretation of Snyth v. Anes, 169 U. S.
466 (1898), Fitts v. MCGhee, 172 U. S. 516 (1899), and Young.’? The
plurality’s interpretationis sinply unsupported by Young' s express

| anguage and hol ding. |In Young, the Suprene Court stated that the

2 The plurality states that the parties "vigorously pressed"
the jurisdictional argunents before this court by referring to
Patsy v. Board of Regents, 457 U S. 496, 515 n.19 (1982). I n
Pat sy, the Suprene Court declined to rule on the El eventh Anendnent
i ssue because it was only nentioned in passing by the state before
four courts, which had not addressed it. The Suprenme Court chose
to rule upon the nerits of the exhaustion of renedies i ssue, which
was initially presented in a Rule 12(b)(6) notion to dismss,
because it was raised and decided by the district court and this
court (both panel and en banc) and "vigorously pressed" before the
Court. It light of Patsy's procedural history, and in |ight of the
fact that in this action we raised, and the parties briefed, the
El eventh Anendnment issue on the court's own initiative after the
panel decision, it is inproper to suggest that the parties pursued
this issue with the sane vigor as the parties in Patsy. See
Cool baugh v. Louisiana, 136 F.3d 430, 442 n.5 (5th Gr. 1998)
(Smth, J., dissenting) (“Raising [the Eleventh Anmendnent i ssue]
sua sponte is problematic . . . in light of Patsy.”).
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suit agai nst the Nebraska attorney general in Snyth was not agai nst
the state because “[t] here was no special provisionin the statute
as torates, making it the duty of the attorney general to enforce
it, but, under his general powers, he had authority to ask for a
mandanus to enforce such or any other law.” Young, 209 U S. at 154

(enphasi s added). After citing decisions supporting this holding,
the Court stated:

The various authorities we have referred to furni sh anpl e
justification for the assertion that individuals who, as
officers of the state, are clothed with sone duty in
regard to the enforcenent of the laws of the state, and
who threaten and are about to commence proceedi ngs,
either of a civil or crimnal nature, to enforce agai nst
parties affected an unconstitutional act, violating the
Federal Constitution, nmay be enjoined by a Federal court
of equity from such action.

|d. at 155-56 (enphasis added). Then, the Court, as the plurality
correctly notes, distinguished Fitts from Snyth by noting that in
Fitts

As no state officer who was made a party bore any cl ose
official connection with the act fixing the tolls, the
maki ng of such officer a party defendant was a sinple
effort to test the constitutionality of such act in that
way, and there is no principle upon which it could be
done. A state superintendent of schools m ght as well
have been nade a party.

| d. at 156 (enphasis added). The Court restated Fitts’' hol ding as:
In maki ng an officer of the state a party defendant in a
suit to enjoin the enforcenent of an act alleged to be

unconstitutional, it is plainthat such officer nust have
sone connection with the enforcenent of the act, or el se
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it is nmerely making hima party as a representative of
the state, and thereby attenpting to make the state a

party.
ld. at 157.

Most inportantly, the plurality errs by not recognizing that
Young limted Fitts’ “close official connection” requirenent by
stating that

It has not, however, been held that it was necessary that

such duty should be declared in the sane act which is to

be enforced. In sone cases, it is true, the duty of

enforcenent has been so inposed . . . , but that may

possi bly make the duty nore clear. The fact that the
state officer, by virtue of his office, has sone
connection with the enforcenent of the act, is the

i nportant and material fact, and whether it arises out of

the general law, or is specially created by the act

itself, is not material so long as it exists.
| d. (enphasis added). |In contrasting Snyth and Fitts, the Court in
Young stated that Snyth involved “state officers specially charged
wth the execution of a state enactnent,” and that such “speci al
charge” was “sufficiently apparent when such duty exists under the
general authority of sonme | aw, even though such authority is not to
be found in the particular act. It mght exist by reason of the
general duties of the officer to enforce it as alaw of the state.”
| d. at 158 (enphasi s added). The Court concluded that the officers
in Fitts “had no duty at all wth regard to the act.” | d.

(enphasi s added). The significance of all this is that in Young,

the Court departed fromFitts’ close connection or special relation
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requi renent by inferring “sone connection” to the challenged act
from the attorney general’s general duty to enforce Mnnesota's
laws and by virtue of his office. ld. at 160-62. In |ight of
Young's interpretation of Fitts, it is flatly wong to assert Young
and Fitts are consistent. See Cty of Altus v. Carr, 255 F. Supp.
828 (N.D. Tex.) (three-judge court), aff’'d, 385 U S 35 (1966)
(mem); cf. CLYDE E. JAcoBS, THE ELEVENTH AMENDMVENT AND SOVEREI GN | MVUNI TY
130-42 (1972) (noting the inconsistency between Fitts and Young).

Mor eover, Justice Harlan, who wote Snyth and Fitts, dissented
in Young by stating that Fitts “is not overruled, but is, | fear,
frittered away or put out of sight by [the Young majority’s]
unwarranted distinctions.” Id. at 193 (Harlan, J., dissenting).
Justice Harlan disagreed wwth the Young majority’ s statenent that
In re Ayers, 123 U. S. 443 (1887), was not controlling. Young, 209
U S at 189-90. Ayers involved a Virginia statute ordering state
officials to sue to recover taxes from taxpayers who had used
i nterest coupons on state bonds to pay their taxes. The Court in
Ayers held that the taxpayers could not bring suit against the
officials to enjoin them from enforcing the statute because such
suit woul d be agai nst the state. Justice Harlan’s dissent in Young
argued that the barred suits in Ayers were identical to the ones in

Young because they both involved suits against officers with no
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special duty to see to the enforcenent of the statutes in question,
and therefore such suits were effectively against the state. |d.
at 203. Furthernore, Justice Harlan asserted that Fitts, which
applied the principles of Ayers, was “[more directly on point” in
Young. |d. at 190. In addition, he noted that Snyth, which was
“much relied” on by the majority, was distinguishable fromYoung’s
facts because in Snyth Nebraska waived imunity from suit by
virtue of a cause of action expressly granted to the railroads by
the statute in question. ld. at 193-94. Justice Harlan feared
that Fitts was “frittered away” because the majority’s reliance on
Snyth to support jurisdiction was erroneous in light of Fitts’
reaffirmation and application of Ayers. Cf. R cHARD H FALLON ET AL.
HART & WECHSLER' S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1065- 66 (4t h ed.
1996) (stating that Young underm ned Ayers). Significantly, he
stated: “The statutes in question did not inpose upon the attorney
general of M nnesota any special duty to see to their enforcenent.
In bringing the mandanus suit he acted under the general authority
inhering in himas the chief lawofficer of his state.” |d. at 197
(enphasi s added).

The plurality erroneously interprets Snyth, Fitts, and Young
as a consi st ent doctri ne-a “triad”—enphasi zi ng “strict”

requi renents that the officers sued have “sone connection with the

- 105-



enforcenent of the act” in question or be “specially charged with
the duty to enforce the statute.” However, there is no “triad,”
and the Young fiction is not recogni zed by any court as the * Snyth-
and- Young-as-m ni m zed- by-Fitts” exception to the Eleventh
Amendnent bar. There is no authority supporting Snyth, Young, and
Fitts as a consistent |line of decisions, and that contention 1is
belied by Justice Harlan’s inability to distinguish the statute in
Fitts fromthe statute in Young. Young, 209 U S at 193 (Harl an,
J.) (“l amunable to distinguish [Fitts], in principle, fromthe
one now before us.”). Further, the statutes in Young and Snyth
were not in “sharp contrast” with the statute in Fitts because,
according to Justice Harlan, there was no difference between the
statutes in Young and Fitts, whereas the statute in Snyth expressly
granted a cause of action to the railroads against the state. |d.
at 193-94. More inportantly, Young limts Fitts by finding the
necessary “connection” between the officer and the act by “virtue
of his office” whether it arises out of the general law or is
speci al ly created.

The plurality incredibly asserts that Young “has spawned
numerous cases uphol di ng, expl ai ni ng, and recognizing its
fundanental principle” to suggest that its interpretation is so

w dely accepted as to be beyond doubt. While | agree that Young
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has spawned nunerous cases, not all of them have upheld or
consistently applied its fundanental principle. The plurality’s
suggestion that Young has been wuniformly applied is an
enbel li shnent that defies even Young's illogic. | ndeed, the
plurality only cites decisions to support its assertion but
conspicuously omts contrary authority as if none exists. See
e.g., Cty of Altus, 255 F. Supp. at 835. Moreover, the decisions
the plurality cites are hardly a representative sanple of
consi stent applications of Young, and nost are inapposite to this
action because they do not address actions pursuant to Young
chal | engi ng abortion regul ati ons.

In addition, the plurality’s statenent that the “requirenent
that there be some actual or threatened enforcenent action before
Young appl i es has been repeatedly applied by the federal courts” is
I haccurate. Numer ous Suprene Court cases have relaxed the
“threatened enforcenent” requirenent of Young in the abortion
context. E.g., Casey, 505 U S. at 845 (review ng pre-enforcenent
chal l enge to Pennsylvania’ s abortion law); Doe, 410 U S. at 745
(permtting pre-enforcenent chall enge to Georgia abortion | aw even
before the defendants threatened prosecution); Roe, 410 U S. at
712-13 (permtting pre-enforcenent challenge to Texas abortion | aw

despite the fact that the plaintiff was not pregnant). Q her
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decisions directly contradict the plurality’'s statenent. See,
e.g., Papasan v. Allain, 487 U S. 265, 282 n.14 (1986) (holding
that the M ssissippi Governor and Secretary of State were proper
def endants because of their “general supervision” over | ocal
officials admnistration of Jland set-asides for educational
pur poses); Voi novich, 130 F.3d at 210 (“Here, the prosecutors could
charge plaintiff.”) (enphasis added); Los Angeles Bar Ass’'n v. Eu,
979 F.2d 697 (9th Cr. 1992) (holding that Young applied even
t hough there was no enforcenent by the defendant officials of the
chal l enged statute governing judicial appoi ntnents by the
def endant s because “[The statute at issue] is sinply not the type
of statute that gives rise to enforcenent proceedings.”); Luckey v.
Harris, 860 F.2d 1012, 1015 (11th Gr. 1988) (“Personal action by
defendants individually is not a necessary condition of injunctive
relief against state officers in their official capacity.”). In
light of these decisions, to state that federal courts have
repeatedly required the institution of sone actual or threatened
enforcenent action before hearing officer suits m scharacterizes
exi sting | aw
B

The plurality conmpounds its error in reinterpreting Young by

formul ati ng a “sone connection” test that is so anor phous that even

the plurality cannot precisely articulate what it neasures. The
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test is initially stated as “whether the Young fiction requires
that the defendant state official have sone enforcenent powers with
respect to the particular statute at i ssue, or whether the official
need have no such enforcenent powers and only need be charged with
the general authority and responsibility to see that all of the
|aws of the state be faithfully executed.” Supra at __ (enphasis
added). Then, this “test” is redrafted as gauging “(1) the ability
of the official to enforce the statute at i ssue under his statutory
or constitutional powers, and (2) the denonstrated w | lingness of
the official to enforce the statute.” ld. at _ (enphasis
added). However, the “test” undergoes a further revision when the
plurality nodifies the “denonstrated wllingness” prong to include
“the ability to act.” Id. at

The plurality thus transforns its reinterpretati on of Young to
create an erroneous test that wunderm nes Young’s principle of
permtting pre-enforcenent officer suits to “vindicate federal
rights and hold state officials responsible to ‘the suprene
authority of the United States.’” Pennhurst State Sch. & Hosp. v.
Hal derman, 465 U.S. 89, 105 (1984) (quoting Young, 209 U S. at
160)). Wt hout explanation, Young s requirenment that there be
“some connection with the enforcenment of the act” has been nodifi ed
to sonething beyond “general authority and responsibility,” and

then distilled to “statutory or constitutional powers.” However,
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this refornulation cannot be reconciled with Young s express
| anguage that the connection or duty of an officer may arise, “by
virtue of his office,” out of the “general law, or is specially
created by the act itself.” Young, 209 U. S. at 157 (enphasis

added); Papasan, 478 U. S. at 283 n.14; Luckey, 860 F.2d at 1016.

| V.

Nonet hel ess, even under this “test” Appellants have “sone
connection to the enforcenent” of Act 825. A distinct nexus exists
because Act 825 strips Appellees and other abortion providers of
statutory limtations on nedical nmalpractice liability they
currently enjoy. 8§ 9:2800.12(C) (2). The Governor and Attorney
Ceneral supervise and control the inplenentation of the statutory
limtations of liability, codified in Title 40 of the State’'s
Revi sed Statutes. By exenpting all clainms brought pursuant to Act
825 from Title 40 coverage, Act 825 requires the Governor and
Attorney Ceneral, and the entities and admnistrators they
supervi se and control, to enforce this exenption by disall ow ng any
abortion provider’s claimto liability coverage whenever they are
sued under Act 825.

Under Loui siana’ s nedical nmal practice regine, total liability
is capped at $500, 000. 22C LA Rev. STAT. ANN. 8 40:1299.42.B

However, any private doctor is liable only up to $100, 000-any
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additional liability up to $500,000 is to be paid froma Patient’s
Conpensation Fund (“PCF"). 8§ 40:1299.42.B; see also Kelty v.
Brunfield, 633 So.2d 1210 (La. 1994) (per curian). The PCF is
adm ni stered by the Patient’s Conpensation Fund Oversight Board
(“PCFOB"), a board in the office of the Governor with nenbers
appoi nted by the Governor. 8§ 40:1299.44.D. The PCFOB may cont est
the quantum of damages, but not its liability. See Kelty, 633
So.2d at 1216.

The O fice of Risk Managenent (“ORM) is an office within the
Governor’s Division of Admnistration and headed by the
comm ssioner of admnistration, and is thus subject to the
Governor’s direct control and supervision. 88 39:3-5; 39:1528.
The ORM appoi nts | egal counsel for the PCF and establishes m ni num
qualification standards for such counsel. § 40:1299.41.J. Any
liability incurred by the state is paid from the Self-Insurance
Fund. § 39: 1533. It is the duty of the Attorney Ceneral to
appoi nt | egal counsel to the Sel f-I1nsurance Fund, and the Attorney
Ceneral nust approve all settlenents nade by the Self-Insurance

Fund over $25,000. 8§ 39:1533.B; 39:1535.B(6)."

 |In addition, the constitutionality of a statute may not be
attacked in a declaratory judgnent action unless the Attorney
Ceneral is served with a copy of the proceeding, and the Attorney
General is entitled to be heard and, at his discretion, to
represent or supervise the representation of the interests of the
state in the proceeding. See Vallo v. Gayle G| Co., Inc., 646
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Under Title 40's nedical mal practice regine, all mal practice
clains against state and private health care providers nust be
reviewed by a nedical review panel before the claimant can file
suit in court. 88 40:1299.39.1; 40:1299.47. The state nedica
review panels are admnistered by the conm ssioner of
adm ni stration, who i s appoi nted and supervi sed by t he Governor and
serves at the Governor’s pleasure. 88 40:1299.1.A(1); 39:1. The
private nedical review panels are adm nistered by the PCFOB. 88
40: 1299. 44D; 40:1299:47. The nedical reviewpanels are required to
render expert opinions on each claim that are admssible in
evi dence in any subsequent court action, and nenbers of the panel
may be called as expert witnesses in the case. 88 40:1299. 39. 1G
H, 40:1299.47.G H, see also Everett v. Goldman, 359 So.2d 1256
(La. 1978).

Under this regulatory schene, the Governor and the Attorney
Ceneral have the requisite connection to the enforcenent of Act 825
to satisfy Young. The Governor appoints and supervises the board
that reviews nedical nmalpractice clainms and the Attorney Genera
supervi ses and oversees the appoi ntnent of counsel and the paynents

of settlenents fromthe State’s funds, as well as representing the

So.2d 859 (La. 1994) (citing LA Qv. Cooe art. 1880; LA ReEv. STAT.
ANN. 8§ 49:257(B)); Bruneau v. Edwards, 517 So.2d 818, 824 (La. App.
1 Cr. 1987).
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state’s interests against constitutional chall enges. The Governor
and the Attorney General, through their appointnment and oversi ght
responsibilities, nmust determne which nalpractice clains are
exenpt from the nedical mal practice regulatory schenme under Act
825. See Papasan, 478 U. S. at 283 n.14; cf. Eu, 979 F.2d at 704
(determ ni ng that Young' s “connection” requirenment was satisfied by
the governor’s duty to appoint and fill positions and the secretary
of state’'s duty to certify elections, and stating that the statute
in question “is not the type that gives rise to enforcenent”
(enphasi s added)).

For exanple, has a physician who provides a woman with an
intrauterine device (“I1UD") perforned an abortion?’® Medical review
panels will be required to review all nedical nmal practice actions

arising out of the wuse of |[|UDs and determne whether the

4 Medical authorities neither fully understand how | UDs wor k
nor universally accept that | UDs are abortifacients, although there
is strong evidence that an I1UD prevents a conceptus (a fertilized
fermale ovum in the words of Act 825) from inplanting in the
uterine wall, thus termnating an intrauterine pregnancy. Conpare
JoHN WA TRIDGE, WLLI AV OBSTETRICS 931 (18th ed. 1989) (“The nmechani sns
of action of the chemcally inert device have not been defined
precisely. Interference wth successful inplantation of the
fertilized ovumin the endonetrium seens to be the nost prom nent
action.”) with How |1UDs Prevent Pregnancy, POPULATION REPORTS
POPULATI ON | NFORMATI ON PROGRAM OF THE JOHNS HOPKI NS SCHOOL OF HYG ENE AND PUBLI C
HEALTH v. XXIIl no. 5 (1995) (reporting that studies suggest |UDs
prevent spermfromfertilizing ova and do not support the conmobn
belief that they usually work by preventing inplantation.); see
al so LEON SPEROFF, CLI NI CAL GYNECOLOG C ENDOCRI NOLOGY AND | NFERTILITY 782 (5t h
ed. 1994).
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prescribing physician perforned an “abortion” as defined by Act
825. The panels wll |ikew se be called on to exercise discretion
in applying the State’s mal practice reginme in cases arising out of
treatnent of chorioamionitis. Wen a woman develops this
intrauterine infection early in a pregnancy, she and the fetus may
die if left untreated; however, the only available treatment wll
termnate the pregnancy. See WAWTRDGE at 751. WII the physician
who treats the wonan, saving her life but termnating the
pregnancy, be held by the review panel to have perfornmed an
abortion and thus be disqualified for Title 40 protection? Such
deci sions enpl oy, by statutory requirenent, Appellants’ regul atory
powers. |In yet another exanple, abortion procedures may be coupl ed
wth the adm nistration of anaesthesia or tubal Iigation, which
remain eligible for the nmedical nmal practice reginme. Medical review
panels will be called on to “enforce” Act 825 by determ ni ng which
clains to exclude fromthe nedical mal practice regine. Cf. Eu, 979

F.2d at 704.7 Pharmacol ogi cally induced abortions, caused by such

S Bet hesda Lut heran Hones and Servs., Inc. v. Leean, 122 F. 3d
443 (7th Gr. 1997) (Posner, J.) (holding that out-of-state
residents excluded by state law from a program to subsidize in-
state hospitals could, under Young, sue state officials responsible
for admnistering the program to enjoin them from exclusion);
Clajon Prod. Corp. v. Petera, 70 F.3d 1566, 1571 n.9 (10th GCr.
1995) (allowing, pursuant to Young, a suit by out-of-state
residents against state officials to enjoin themfromexcluding the
residents froma favorable nethod of obtaining hunting |icenses).
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agents as RU-486 or the “norning after pill” present still other
enforcenent questions because pharnmacists, as well as physicians,
are listed as “health care providers” for purposes of Title 40.
See § 40:1299.41(A)(1). A physician, by prescribing RU 486,
clearly perforns an abortion wunder Act 825, since the drug
acconplishes “the deliberate term nation of an intrauterine human
pregnancy after fertilization of a female ovum” Medical review
panels wll therefore have to regulate the circunstances under
which Act 825 denies limts on malpractice liability for clains
relating to prescriptions for and use of for such drugs. Consi der
al so the energency room surgeon presented with a pregnant wonman
who, having sustained blunt trauma in an autonobile crash or a
donestic violence incident, has a ruptured uterus. Since the
mandated treatnment for such condition includes the deliberate
termnation of the pregnancy, wll the Governor’s nedical review
panel deny the physician perform ng the procedure the protections
of Title 40 and subject the doctor to unlimted liability for the
death of the fetus? \While far from exhaustive, these exanples
| eave no doubt that the Governor and the Attorney Ceneral, through
their supervision and control, have a routine, concrete role in
enforcing Act 825.

We recently all owed heal th mai nt enance organi zati ons (“HM3s")

to bring a pre-enptive action against the Texas attorney general
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and comm ssioner of insurance challenging a Texas act that, inter
alia, creates a private cause of action for patients against their
HVOs. Corporate Health Ins., Inc., 215 F.3d 526, 532 & n.6 (5th
Cr. 2000) (H gginbotham J.). In Corporate Health we held that
the plaintiffs had standing and the def endants were properly naned
because of the defendants’ powers of appointnment, supervision, and
regul at ory oversi ght over the Texas health i nsurance i ndustry. W
especially noted that the conm ssioner of insurance was a proper
defendant given his “oversight authority” as was the attorney
gener al because of his “regul atory reach” and general discretionary
power to bring actions under the Texas Deceptive Trade Practices
Act . ld. Such authority and power constituted sufficient
connection to the enforcenent of the challenged | aw, including the
civil cause of action, to allow the suit to proceed pursuant to
Young.

In light of Corporate Health, it is clear that “sone
connection” exists in this action by virtue of the Governor’s and
Attorney General’s participation in the State’s extensive nedical
mal practice reginme. No principled distinction can be nade between
Corporate Health and this action to conclude that case or
controversy exists in the fornmer but not the latter. In this
action, Appellants’ connection to the enforcenent of Act 825 is

equivalent to, if not greater than, the connection between the
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defendants and the challenged law in Corporate Health. The
plurality’'s statenent that we are powerless to hear Appellees’
challenge in this case is contrary to Suprene Court |aw and
conflicts with our reasoning and holding in Corporate Health.

V.

It is al so apparent that Appell ees have established a case or
controversy agai nst Appellants. Appel l ees’ standing is clearly
supported by the rel evant deci si ons noted above. E.g., Casey, 505
U S. at 845; Danforth, 428 U S. at 83-84; Colautti, 439 U. S. at 384
n.3; Voinovich, 130 F.3d at 192 n. 3; see al so Corporate Health, 215
F.3d at 532; Causeway Med. Suite v. leyoub, 109 F.3d 1096, 1102
(5th Gr. 1997). Notably, we have upheld Appellees’ standing to
challenge a civil liability provision contained in the State’'s
partial-birth abortion statute against these sane Appellants.
Causeway Med. Suite, 221 F.3d at 811, aff’g, Causeway Med. Suite,
43 F. Supp. 2d at 609-10.

The majority opinion, while conceding that Appellees have
uundoubt edl y establ i shed an “i njury-in-fact,” sinply concl udes t hat
Appel I ants had not caused any injury to Appellees. Such concl usion
ignores and is in conflict with the authority uphol ding standi ng
for abortion providers and clinics asserting their own rights for
potential injury to econom c opportunity or liberty as well as the

liberty interests of their patients. E.g., Singletonv. WiIff, 428
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usS 106, 118 (1976); Causeway Med. Suite, 221 F.3d at 811;
Causeway Med. Suite, 109 F.3d at 1102; G eco v. Orange Mem Hosp.
Corp., 513 F.2d 873, 875 (5th Cr. 1975 (noting abortion
provider’s individual economc and liberty interest in practicing
medicine free fromarbitrary restraints). Mre inportantly, the
majority fails to effectively analyze why the plaintiffs in Casey,
Causeway Medical Suite, Voinovich, MIller, and Corporate Health
were able to successfully allege that a civil liability provision
created an injury-in-fact traceable to the defendants when the
named defendants had no ability to “enforce” the provision.

The majority summarily dism sses the existence of causation
and redressability notw t hstandi ng our past declaration that “the
Suprene Court has visibly relaxed its traditional standing
principles in deciding abortion cases.” Mrgaret S., 794 F.2d at
997 (Hi ggi nbotham J.) (citing Roe, 410 U S. at 123-29, and Doe,
410 U. S. at 187-89). As discussed above, the threatened injury is
exposure to unlimted damages for strict liability for performng
abortions, which Appellants directly regulate. Moreover, we have
held that “a plaintiff nust establish that the injury is fairly
traceable to the proposed governnent action or inaction.” Sierra
Club v. dickman, 156 F.3d 606, 613 (5th G r. 1998) (Benavides, J.)
(enmphasi s added); Luckey, 860 F.2d at 1016. Appel  ees’ injury,

risk of wunlimted strict liability, is fairly traceable to
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Appel lants’ role in Louisiana s nedical nal practice regi ne because
Appel lants will enforce Act 825 by excluding Appellees fromTitle
40 coverage for clains pursuant to Act 825-i.e., Appellants wl|
enforce Act 825 by not acting under Title 40. This enforcenent by

“I'naction” neans that the PCFOB wi I | not defend agai nst the quantum

of damages, the CGovernor (through his conm ssioner of
admnistration) wll not oversee the determination of liability,
the Governor will not pay for the proceedings if a ruling is in
favor of the abortion doctor, and the Attorney Ceneral w Il not

have to appoint counsel or authorize any settlenent in excess of
$25, 000.

Despite this rather sinple chain of causation, the majority
begs the question by concl udi ng that because Act 825 is a private
tort statute, Appellants have no coercive power sufficient to nmake

the necessary causal connection.’® However, Appellants weld

® To this end, the mpjority’s citation of Muskrat v. United
States, 219 U S. 346 (1911), and Gitts v. Fisher, 223 U S. 640
(1912), is inapposite. Muskrat concerned Congress’s statutory
creation of jurisdiction in federal court allowng individuals to
sue the United States for judicial reviewof the constitutionality
of certain statutes. The Suprene Court held that such statutory
creation of jurisdiction did not create a case or controversy
because the United States had no interest or stake in the
litigation adverse to the plaintiffs. In this action, Act 825 does
not confer jurisdiction in federal court to sue a particular
defendant, and it is clear that Appellees have a distinct case or
controversy agai nst Appellants because Appellants’ interests are
directly adverse to Appellees’ interests.

Mor eover, contrary tothe majority’ s expl anatory parentheti cal
that states that the defendant in Gitts was sufficiently adverse
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coercive power because their duty to execute and uphold the
constitutionality of Act 825 constitutes the power to effectuate
the Act’s coercive inpact. See Mobil QI Corp. v. Attorney
Ceneral, 940 F.2d 73, 76-77 (4th CGr. 1991) (noting that a case or
controversy exists in a constitutional challenge to a private
enforcenent statute because the state official has sufficient
adverse interests by having the power to intervene to defend the

statute);’” cf. Papasan, 478 U.S. at 283 n.14. Mbreover, Appellees

tothe plaintiffs to create an Article Il controversy, Gitts does
not even nention Article Il case or controversy requirenents or
st andi ng. These decisions sinply do not support the majority’s
reasoni ng.

" The majority’'s interpretation of Mbil QI belies the
Fourth Crcuit’s express holding. Contrary to the mgjority’s
conclusion that “controversy was founded upon the Attorney
Ceneral’'s explicit statutory authority,” the Fourth Grcuit held
that such statutory authority is “irrelevant” because “[w] hether
Mobil has a dispute with its franchi sees does not bear on whet her
it has a dispute with the Attorney CGeneral.” Mbil GI, 940 F. 2d
at 76 (footnote omtted); see alsoid. n.2 (“*A controversy exists
not because the state official is hinmself a source of injury but
because the official represents the state whose statute is being
chal l enged as the source of the injury.’” (quoting WIson v.
St ocker, 819 F.2d 947 (10th G r. 1987)). The court added that even
in private enforcenent suits, the Attorney GCeneral “could
intervene” to defend the constitutionality of the statute under 28
US C 8§ 2403(b), and cited for support a private nedical
mal practice suit in which the Attorney General had so intervened.
ld. at 76-77 (citing Boyd v. Bulala, 877 F.2d 1191 (4th Cir.
1989)). Thus, Mbil Ol is properly read as equating an official’s
i ndependent power of enforcing a statute with the power to
intervene in an action to defend that statute to create “an odor of
a ‘case or controversy.” |Id. at 77; see also id. at 75 (“[T]he
Decl aratory Judgnent Act was designed[] . . . [to] encourage a
person aggrieved by |laws he considers unconstitutional to seek a
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have asserted that Appellants’ failuretolimt potential liability
for clains based on abortion-related injuries by “acting” under Act
825 will cause the injury-in-fact. See Conpl. for Decl. Relief ¢
V at 3, reprinted in R at 196. The mgjority’ s flawed reasoning
creates a double standard by which Appellants, who perform an
unpopul ar but constitutionally protected procedure, are effectively
barred from bringing any pre-enforcenent challenge in federal
court, whereas simlarly situated HMOs are free to denand a federal
forum 78

Lastly, the majority erroneously concl udes that Appell ees fail

to satisfy the “redressability” requirenent of standi ng because the

decl aratory judgnent against the arm of the state entrusted with
the state’s enforcenent power.” (enphasis added))

®  The mmjority’s suggestion that Louisiana courts are
avail able to hear Appellees’ clains is untenable. To the extent
the majority suggests that the El eventh Amendnent reflects a forum
sel ection theory, the Suprene Court in Alden v. Maine, 119 S. C
2240, 2263 (1999), rejected such theory by holding that the
El event h Amendnent enbodi es a broad state sovereign imunity that
applies in both federal and state courts. Id. (“Young is based in
part on the prem se that sovereign imrunity bars relief against
States and their officers in both state and federal courts, and
that certain suits for declaratory or injunctive relief against
state officers nust therefore be permtted if the Constitution is
to remain the suprene law of the land.”).

Moreover, according to a majority of current Suprene Court
Justices it is inproper to consider the availability of state
courts in determning whether relief pursuant to Young 1is
perm ssi bl e. | daho v. Coeur D Alene Tribe of Idaho, 117 S. .
2028, 2045 (1997) (O Connor, J., joined by Scalia, Thomas, JJ.,
concurring); id. at 2048 (Souter, J., joined by Stevens, GG nsburg,
Breyer, JJ., dissenting).
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injunction granted by the district court is “utterly neaningl ess.”
Ironically, this is the sanme argunent Appellants offered and we
rejected in Causeway Medical Suite, 109 F.3d at 1102. There, these
Appel l ants asserted that Appellees |acked standing to chall enge

judi ci al bypass procedures because they did not have “the power to

enforce private-action court procedures.” 1d. Appellants argued
that the injunction in this case is ‘hypothetical and
meani ngl ess.’” 1|d. We rejected this argunent under Casey. | d.

More inportantly, the majority reaches its conclusion wthout any
authority, ignoring our “duty to deci de the appropri ateness and t he
merits of the declaratory request irrespective of [our] conclusion
as to the propriety of the issuance of the injunction” in actions
brought wunder the Declaratory Judgnent Act, 28 US C § 2201
(1994). Steffel v. Thonpson, 415 U. S. 452, 468 (1974) (enphasis
added); cf. id. at 478 (Rehnquist, J.) (“[The primary purpose of
the Declaratory Judgnent Act is] to enable persons to obtain a
definition of their rights before an actual injury occurred.”).
The Suprene Court has held that “it is not necessary to decide
whether [a plaintiff’s] cause of action against the [defendant]
based directly on the Constitutionis in fact a cause of action on
which [the plaintiff] could actually recover. . . . Instead the
test is whether the cause of action alleged is so patently w thout

merit as to justify the court’s dismssal for want of
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jurisdiction.” Duke Power v. Carolina Env’'l Study G oup, 438 U S
59 (1978) (internal quotation marks omtted); see also Larson v.
Val ente, 456 U. S. 228, 243 n.15 (1982) (“[A] plaintiff satisfies
the redressability requirement when he shows that a favorable
decision will relieve a discrete injury to hinself. He need not
show that a favorable decision will relieve his every injury.”).
The majority’s fixation with the “nmeaning” of the injunction is not
based on a rule of law, but rather on an arbitrary principle
i gnoring Louisiana | aw and designed to restrict access to federal
courts.

A suit for declaratory and injunctive relief is the classic
procedural mechanism for challenges to the constitutionality of
state abortion statutes. E. g., Casey, 505 U S. at 845; Roe, 410
U S at 120; Doe, 410 U S. at 185. Wthout regard to the neaning
of an injunction, we have upheld the i ssuance of such injunctionto
enjoin these Appellants fromenforcing a civil liability statute
for danmages for violation of Louisiana’s ban on partial-birth
abortions. Causeway Med. Suite, 221 F.3d at 811, aff’g, Causeway
Med. Suite, 43 F. Supp. 2d at 619. Moreover, Appellees’ injury can
be specifically redressed by an injunction agai nst the Governor to
order his agents and subordi nates to di sregard Act 825 in revi ew ng
civil clainms agai nst wonen’s health care provi ders and nmaking their

| egal and factual reconmmendations as to liability and danages. See
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§ 39:4.C (“The division of adm ni stration shall exercise such ot her
duties and functions germane to its primary functions as may be
prescribed by law or as directed by the governor by executive
order.”). It can further be redressed by an i njunction agai nst the
Attorney General requiring himto appoint counsel to defend civil
suits on an equal basis with non-abortion providers in nedica
mal practice cases. See § 39:1533.B
VI,

Based on the foregoi ng, | conclude that the El eventh Amendnent

does not bar consideration of this case in federal court and that

Appel | ees have asserted a “Case or Controversy” agai nst Appel | ants.
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