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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30248

LI NDA JACOBS, as Tenporary Adm nistratrix of the Estate of
Patri ck Dani el Jacobs,

Plaintiff-Appellee and Cross- Appel | ant,
VERSUS
NORTHERN KI NG SHI PPI NG CO., LI M TED; SUN ENTERPRI SES LIM TED, in
personami M T MARINA, in rem
Def endant s- Appel | ants and Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 27, 1999
Before PCOLI TZ, H G3d NBOTHAM and DAVIS, Crcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Appel | ee Linda Jacobs, as Tenporary Admnistratrix of the
Estate of Patrick Jacobs, filed suit against Appellants Northern
Ki ng Shi pping Co., Ltd., Sun Enterprises, Ltd., and the M T MARI NA,
inrem (the “vessel interests”) to recover damages ari sing out of
the accidental death of her husband, Patrick Jacobs (“Jacobs”) in
Col onbi an waters. After a bench trial, the district court found
the vessel interests 100 percent at fault for the death of Jacobs
under the Death on the H gh Seas Act (“DCOHSA’) and awar ded Appel | ee
$443, 000 i n damages, incl udi ng $200, 000 for Jacobs’ conscious pain

and suffering. The principal issue on appeal relates to the



propriety of this latter award. For reasons that follow, we
concl ude that Jacobs’ relatives cannot recover for the decedent’s
pre-death pain and suffering. Appellee is limted to the relief
provi ded i n DOHSA, Congress’ conprehensive death act applicable to
Jacobs’ death. DOHSA does not all owrecovery for such damages, and
courts are not authorized to supplenent DOHSA with the general
maritime |law or state law to permt recovery for Jacobs’ pain and
suffering.
| .

Patrick Jacobs died on March 8, 1997, as a result of the
injuries he sustained while on board the MT MARINA. At the tine
of his death, Jacobs was enployed by MAPCO Petroleum 1Inc., the
voyage charterer of the MT NMNARI NA as a loss control
representative. He was engaged to conduct a cargo inspection on
board the MT MARINA while the vessel was |oading in Covefas,
Col onbia. The M T MARI NA was owned by Northern King Shipping Co.,
Ltd. and nanaged by Sun Enterprises, Ltd.

On March 7, 1997, Jacobs traveled to Cartagena, Col onbia
Jacobs then travel ed to the vessel -—l ocated i n Coveias--with Relief
Captain Fillipakis who noticed that Jacobs’ face and neck were
flushed and that his hand was trenbling. At approximately 12: 30
p.m on March 8, 1997, Jacobs boarded the M T MARI NA.

After boarding the vessel, Jacobs checked the vessel’s inner
accommodat i on spaces and the | G pressure and cargo control consol e
in the cargo control room He then had dinner with the crew,
sitting at the officers’ table. Chi ef Engi neer Hajimchail akis

noticed that Jacobs’ face was red and that his hand was shaki ng.



After dinner, the chief engi neer saw Jacobs | eave his cabin, again
appearing red-faced and sweaty.

At 11:25 p.m that evening, Jacobs, holding an enpty dri nking
gl ass, energed fromhis cabin on the starboard side of the vessel
near the cargo control room Captain Exaneliotis, who was on the
bridge at the tinme, saw Jacobs and asked him if he needed
assi stance. Jacobs responded in the negative and proceeded down

the inner accommobdati on stairway between the bridge and the next

deck level, the “D deck. Wi |l e descending the stairs, Jacobs
apparently fell. The captain heard a noise, went to investigate,
and again asked Jacobs if he needed assistance. Jacobs again

responded in the negative.

Jacobs then proceeded through the “D’ deck interior alleyway.
Radi o Operator Bibudis, who was in the radio room heard |oud
noi ses and went out into the alleyway to i nvestigate. There he saw
Jacobs, who appeared to be confused and disoriented. The radio
operator asked Jacobs if he needed assistance, but Jacobs munbl ed
i ncoherently in reply. Jacobs then continued on through the
external port side door, exiting the accommodation structure onto
the vessel’s exterior “D’ deck. The radi o operator followed Jacobs
onto the deck and saw Jacobs trying to clinb the deck railing as if
attenpting to junp. Wen the radi o operator approached Jacobs to
assi st him Jacobs turned around and struck himw th the drinking
gl ass on the forehead over his left eye. The radi o operator’s head
began to bl eed, and he imedi ately turned around and went back to
his cabin where he cleaned his wound for approximately four

m nut es.



In the neantine, the chief engineer had al so heard the noi ses
Jacobs was maki ng and went to investigate. When the chief engi neer
exited the external door to the “D’ deck, he saw Jacobs strike the
radi o operator. When the radio operator turned around and went
back to his cabin, the chief engineer told himthat he would cal
Captain Exaneliotis. The chief engineer then ran to the bridge to
notify the captain and to obtain assistance fromthe duty officers.
Once on the bridge, the chief engineer and the captain ran out to
the bridge wing, where they should have been able to see Jacobs,
but Jacobs was gone. The captain ran down through the interior
accommodation stairway where he found Apprentice Deck Oficer
Zoupas and told himto help himl ook for Jacobs.

The apprentice deck officer found Jacobs on the starboard side
of the vessel on the vessel’s exterior |lower “A" deck at
approximately 11:35 p.m Jacobs was |lying on his back underneath
the starboard |ifeboat, on the opposite side of the vessel and
t hree decks bel ow where he was | ast seen. He was bleeding fromhis
left thigh and head. The captain and the apprentice deck officer
lifted Jacobs and brought himinto the first enpty cabin. The
captain then instructed the relief captain to communicate wth
agents for | SACOL and the cargo termnal, Floating Storage Unit, to
send a doctor to the vessel |imediately. The captain tied two
tourni quets to stop the bl eeding in Jacobs’ left thigh, but Jacobs’
heart soon stopped beating, and he stopped breathing. Jacobs died
about 15 mnutes after his fall. An autopsy confirned that Jacobs’
deat h resul ted fromhenorrhage and broken cervi cal vertebrae caused

by the fall



Li nda Jacobs, as Tenporary Adm nistratrix of Patrick Jacobs’
estate, brought suit against the vessel interests under DOHSA, 46
U.S.C 88 761, et seq., the Jones Act, 46 U S.C. 88 688, et seq.,
and general maritine law. She |ater anended her conplaint to add
a claimunder the Texas Survival Statute, Tex.C v.Prac. & Rem Code
8§ 71.021. Before trial, the district court dism ssed Appellee’s
Jones Act claimfollowi ng Appellee’ s acknow edgnent that she had
insufficient facts to sustain a Jones Act action. The district
court also granted the vessel interests’ pretrial notion for
summary judgnent and dism ssed Appellee’s claim under the Texas
Survival Statute, holding that a plaintiff nmay not maintain both a
state and a general maritine | aw survival action under Thornhill v.
Oto Candies, 1994 W. 532591 (E.D. La. Sept. 27, 1994). The court
concluded that Appellee’s general maritine law survival action
preenpt ed her survival action under Texas law. The district court
denied the vessel interests’ sunmary judgnent notion as to all
ot her cl ai ns.

During a three-day bench trial, the court heard extensive
evi dence about Jacobs’ nedical history that shed |ight on Jacobs’
behavi or aboard the MT MARINA. The evidence showed that Jacobs
suffered from a serious I|iver condition caused by alcohol
consunption and exposure to toxic chemcals. Jacobs’ confused and
di soriented state on board the MT MARI NA was consistent wth
hepati c encephal opathy, a neurological condition related to his
liver condition. Jacobs had al so apparently suffered two such
epi sodes of confusion and di sorientation before he boarded the MT

MARI NA, but no definitive diagnosis of hepatic encephal opat hy had



been made.

The district court, after holding that DOHSA was the
controlling statute, found the vessel interests 100 percent
responsible for the death of Patrick Jacobs. The district court
declined to attribute any fault to Jacobs. The court found that
al t hough Jacobs was aware of his liver disease, he had consuned no
al cohol in several nonths and had not been sufficiently warned of
t he dangers posed by his condition. The district court entered
judgnent in favor of Appellee and agai nst the vessel interests in
t he anount of $443,000. This award included $35,000 for past |oss
of support; $200,000 for future loss of support; $200,000 in
survi val damages for Jacobs’ conscious pain and suffering under the
general maritine law, and $8,000 in funeral expenses. In an
anended judgnent, the district court awarded prejudgnent interest
on Appel |l ee’s award of survival damages and past and future | oss of
support. The vessel interests appeal from this judgnent, and
Appel | ee cross-appeal s the anount of danmages.

1.
A

The vessel interests first contend that the district court’s
findings that they were negligent and that Jacobs was not
conparatively negligent are clearly erroneous. W do not disturb
the district court’s factual findings unless they are clearly
erroneous. See Fed. R CGv.P. 52(a). ““A finding is clearly
erroneous when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite

and firmconviction that a m stake has been commtted.’” Anderson



v. Bessener Cty, 470 U S. 564, 573, 105 S.C. 1504, 1511, 84
L. Ed. 2d 518 (1985) (quoting United States v. United States Gypsum
Co., 333 U. S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed.2d 746 (1948)).
After carefully reviewwng the record, we are satisfied that the
evi dence taken as a whol e supports the district court’s findings.
We therefore decline to disturb the district court’s factual
fi ndi ngs.
B

The vessel interests next argue that in |light of Dooley v.
Korean Air Lines Co., Ltd., 524 U S 116, 118 S. C. 1890, 141
L. Ed. 2d 102 (1998), the district court erred in awardi ng Appell ee
non- pecuni ary survival damages for the decedent’s pre-death pain
and suffering under the general maritine |law. The vessel interests
contend that DOHSA is the exclusive renedy for Jacobs’ death and
cannot be suppl enented by a general maritine |aw survival action.

Where a death occurs on the high seas, DOHSA provides a cause
of action for wongful death—--an action by relatives of the
decedent to sue for their pecuniary losses. 1d. at _, 118 S. C
at 1892. DOHSA, however, provides no survival action--the action
t he decedent coul d have brought but for his death. 1d.

Appel l ee argued to the district court that she should be
permtted to suppl enment her DOHSA wrongful death cause of action by
resorting to the general maritinme law and thereby be able to
recover survival damages--Jacobs’ pre-death pain and suffering.
The district court accepted this argunent and awarded $200, 000 to
Appel | ee for Jacobs’ pre-death pain and suffering.

After the district court decided this case, the Suprene Court



deci ded Dooley. In Dooley, the Suprene Court rejected a simlar
argunent and held that DOHSA was the plaintiffs’ exclusive renedy
and that the decedent’s relatives could not ook to the genera
maritime law to supplenent their DOHSA wongful death action and
thereby find authority to assert a survival action for the
decedent’s pre-death pain and suffering. 1d. at _, 118 S.Ct. at
1895.

Now t hat we have the benefit of the Suprenme Court’s decision
in Dooley, it is clear that the district court erred in awarding
survi val damages for Jacobs’ pain and suffering under the genera
maritime | aw as a suppl enental renedy to DOHSA. Appel | ee, however,
offers an alternative argunent to sustain this award, to which we
turn next.

C.

Appel | ee argues alternatively that this Court should uphold
the district court’s award of danages for the decedent’s pre-death
pain and suffering under the Texas Survival Statute.! See Gia
Technol ogies Inc. v. Recycled Products Corp., 1999 W 292919, *4
(5th Gr. 1999). Appellee contends that, at nost, Dool ey addresses
the availability of a survival action under the general maritine
law to suppl enent DOHSA. Appel | ee argues that Dool ey does not
preclude a holding that DOHSA nmay be supplenented by a state
survival statute to recover survival damages. Al though Appelleeis
correct that Dooley itself does not expressly foreclose the

argunent that DOHSA may be suppl enented by a state survival action

1 As stated above, Appellee’s claimunder the Texas Survival
Statute was di sm ssed as being duplicative of her claimunder the
general maritine | aw.



the reasoning of the Suprene Court in a nunber of decisions
forecl oses such a result. Based on these decisions, we conclude
that the Congressionally authorized wongful death renedy i n DOHSA
may not be supplenmented with a survival action under either the
general maritine |aw or state survival acts.

Before the enactnent of DOHSA in 1920, the general maritine
law did not permt an action for danages arising froma death on
the high seas, although it did permt a person injured by tortious
conduct to recover damages. Jason P. M nkin, United States Suprene
Court Denies Survival Action Under General Maritinme Law. Dool ey v.
Korean Air Lines Co., 23 Tul.Mar.L.J. 229, 231 (1998). See The
Harrisburg, 119 U. S. 199, 213, 7 S.C. 140, 146-47, 30 L. Ed.2d 358
(1886). In 1920, Congress sought to alleviate this harsh feature
of admralty | aw by enacting the Death on the H gh Seas Act. DOHSA
created a renedy in admralty for deaths occurring nore than three
mles fromshore as a result of wongful act, neglect, or default.
The action nust be brought by the decedent’s personal
representative “for the exclusive benefit of the decedent’s w fe,
husband, parent, child, or dependent relative.” 46 U S C App. 8§
761 (1988). Furthernore, DOHSAlimts recovery to “a fair and just
conpensation for the pecuniary |oss sustained by the persons for
whose benefit the suit is brought.” 1d. 8§ 762.

In 1978, the Supreme Court decided Mobil Ol Corp. v.
Hi ggi nbot ham 436 U. S. 618, 98 S. Ct. 2010, 56 L.Ed.2d 581 (1978).
In that case, relatives of passengers killed in a helicopter crash
beyond the territorial limts of Louisiana brought a DOHSA/ gener al

maritime |aw action to recover for the decedent’s wongful death.



The Suprene Court addressed whet her the decedent’s survivors could
recover non-pecuni ary damages for | oss of soci ety under the general
maritime law in addition to the pecuniary damages authorized by
DOHSA. The Court held that in a case of death on the high seas,
DOHSA rat her than the general maritine | aw governs the recoverabl e
damages, and thus non-pecuni ary danmages could not be recovered in
a DOHSA action. |1d. at 625-26, 98 S.C. at 2015.

The Court stated that because Congress has never enacted a
conprehensive maritinme code, admralty courts have often been
call ed upon to supplenent maritine statutes. Id. at 625, 98 S. Ct
at 2015. However, the Court distinguished those statutes fromthe
Death on the Hi gh Seas Act, which “announces Congress’ consi dered
judgnent on such issues as the beneficiaries, the limtations
period, contributory negligence, survival, and danages.” | d.
Because the Act addresses the issue of recoverable danages and
limts them to pecuniary |osses, courts are not “free to
‘suppl enent’ Congress’ answer so thoroughly that the Act becones
meani ngless.” |d. By enacting a conprehensive death act -- DOHSA- -
Congress “struck the balance” for the Court by limting survivors
to recovery of their pecuniary | osses. ld. at 623, 98 S. . at
2014. The Court decl ared:

Congress did not |imt DOHSA beneficiaries to recovery of

their pecuniary losses in order to encourage the creation of

nonpecuni ary suppl enents. There is a basic difference
between filling a gap | eft by Congress’ silence and rewiting
rules that Congress has affirmatively and specifically
enacted. In the area covered by the statute, it would be no
nore appropriate to prescribe a different nmeasure of danages

than to prescribe a different statute of limtations, or a
different class of beneficiaries.

ld. at 625, 98 S.Ct. at 2015 (citations omtted).

10



The Suprenme Court again considered whether the danages
provi ded in DOHSA coul d be supplenented in yet another context in
O fshore Logistics, Inc. v. Tallentire, 477 U S. 207, 106 S.Ct.
2485, 91 L.Ed.2d 174 (1986). In that case the decedent’s rel atives
sought to recover, in addition to their pecuniary | osses authori zed
by DOHSA, their non-pecuniary |losses consisting of |oss of
conpanionship and loss of Iove and affection. Because the
plaintiffs were foreclosed by Hi gginbotham from claimng these
damages under the general maritine |law, they sought to suppl enent
the all owabl e danages under DOHSA with the adjacent state death
act . The Suprene Court rejected the plaintiffs’ argunents that
they were entitled to resort to state death acts to suppl enent
their DOHSA renedy. ld. at 232, 106 S.C. at 2499. The Court,
foll ow ng Hi ggi nbothami s reasoning, held that “‘when DOHSA does
speak directly to a question, the courts are not free to
“suppl enent” Congress’ answer . . . .’'" |d. at 232, 106 S.Ct. at
2499 (quoting Hi ggi nbotham 436 U S. at 625, 98 S.C. at 2015).
The court concluded that where DOHSA applies--as it did in that
case to fix the wongful death danages--state statutes are
preenpted. The Court, however, expressly | eft open the question of
“whet her the DOHSA recovery for the beneficiaries’ pecuniary |oss
may be ‘supplenented’ by a recovery for the decedent’s pain and
suffering before death wunder the survival provision of sone
concei vably applicable state statute that is intended to apply on
the high seas.” Tallentire, 477 U.S. at 215 n.1, 106 S.C. at 2490
n. 1.

In Dooley, the Suprene Court addressed a question closely

11



related to the issue it left open in Tallentire. The Court
considered whether the plaintiffs could supplenment their DOHSA
remedy and recover for the decedent’s pain and suffering under the
general maritine law. The plaintiffs argued that “because DOHSA i s
a wongful death statute--giving surviving relatives a cause of
action for |osses they suffered as a result of the decedent’s
death--it has no bearing on the availability of a survival action.”
Dool ey, 524 U.S. at _, 118 S.Ct. at 1894.

The Court rejected the plaintiffs’ argunents in the foll ow ng
terns:

W di sagree. DOHSA expresses Congress’ judgnent that
t here should be no such cause of action in cases of death on
the high seas. By authorizing only certain surviving
relatives to recover damages, and by |imting damages to the
pecuniary |osses sustained by those relatives, Congress
provi ded the excl usive recovery for deaths that occur on the
hi gh seas. Petitioners concede that their proposed survival
action woul d necessarily expand the class of beneficiaries in
cases of death on the high seas by permtting decedents
estates (and their various beneficiaries) to recover
conpensation. They further concede that their cause of action
woul d expand the recoverabl e danages for deaths on the high
seas by permtting the recovery of non-pecuniary | osses, such
as pre-death pain and suffering. Because Congress has al ready
deci ded these issues, it has precluded the judiciary from
enl argi ng either the class of beneficiaries or the recoverabl e
damages.

The conprehensive scope of DOHSA is confirnmed by its
survival provision, whichlimts the recovery in such cases to
t he pecuni ary | osses suffered by surviving rel atives. The Act
thus expresses Congress’ “considered judgnent,” Mbil Gl
Corp. v. Hi gginbotham on the availability and contours of a
survival action in cases of death on the high seas. For this
reason, it cannot be contended that DOHSA has no bearing on
survival actions; rather, Congress has sinply chosen to adopt
a nore [imted survival provision. . . .Even in the exercise
of our admralty jurisdiction, we wll not upset the bal ance
struck by Congress by authorizing a cause of action with which
Congress was certainly famliar but nonethel ess declined to
adopt .

In sum Congress has spoken on the availability of a
survival action, the |l osses to be recovered, and the

12



beneficiaries in cases of death on the high seas.
ld. at __, 118 S.Ct. at 1895 (citations omtted).

Al t hough the Court in Dooley did not consider whether DOHSA
could be supplenented by a state survival act to permt the
recovery of survival damages, when read together, the reasoning of
Hi ggi nbotham Dooley and Tallentire definitively answers this
guestion. ?

I n H ggi nbotham the Court held that DOHSA i s a conprehensive
act that governs allowable wongful death damages and that
plaintiffs cannot |ook to the general maritine |law to suppl enent
t hese damages. Higgi nbotham 436 U S. at 626, 98 S.Ct. at 2015.
Simlarly, in Tallentire, the Court held that because DOHSA has
spoken to t he question of recoverabl e wongful death damages, state
statutes are preenpted by DOHSA where it applies. Tallentire, 477
U S at 232, 106 S .. at 2499. The Court therefore declined to
allow the plaintiffs to look to state wongful death acts to
suppl enent their DOHSA wrongful death danages.

Al t hough the Court in Tallentire |eft open the question of
whether a plaintiff could look to state survival statutes to
suppl enmrent a DOHSA wr ongf ul death renedy, Dool ey effectively cl osed
this gap. Dooley holds that Congress, in DOHSA, has spoken on the

availability of a survival action and has chosen not to authorize

2 See al so Zicherman v. Korean Air Lines Co., Ltd., 516 U. S.
217, 116 S. Ct. 629, 133 L.Ed.2d 596 (1996). In this case, the
Suprene Court considered the availability of loss of society
damages under DOHSA in an action (essentially identical to Dool ey)
by the survivors of a passenger killed by the crash of Korean Ar
Lines flight KEOO7 over the Sea of Japan. The Court, consistent
w th Hi ggi nbotham and Tal lentire, held that non-pecuni ary danages
for | oss of society nmay not be recovered under the general maritinme
| aw or under state | aw because DOHSA supplies the excl usive renedy.
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one. Dool ey, 524 U S at _ , 118 S. Ct. at 1894-95. Because
Congress left no gap in the Congressional schene capable of being
suppl enented, the Court declined to authorize a survival cause of
action under the general maritinme law. The Court’s determ nation
in Dooley that Congress has spoken on the availability of a
survival action al so precludes courts fromsuppl enenting an action
under DOHSA by resort to state survival acts. As the Court stated
in Tallentire, “the conclusion that the state statutes are
preenpted by DOHSA where it applies is inevitable.” Tallentire,
477 U.S. at 232, 106 S.Ct. at 2499.

Therefore we conclude that DOHSA is Appellee’s exclusive
remedy for Jacobs’ death, and she cannot | ook to state law to
support a recovery for Jacobs’ pre-death pain and suffering. That
part of the district court’s judgnment awardi ng Appel | ee danages for
Jacobs’ pre-death pain and suffering is vacated.

D

The vessel interests next challenge the district court’s grant
of prejudgnent interest on Appellee’s future | oss of support award.
The award of prejudgnent interest in death clainms under DOHSA is
discretionary with the trial court. Solonon v. Warren, 540 F.2d
777, 794 (5th CGr. 1976), cert. dismssed, 434 U S. 801, 98 S. C
28, 54 L.Ed.2d 59 (1977). However, it istheruleinthis Crcuit
t hat prejudgnent interest nay not be awarded with respect to future
damages. Couch, IIl v. Cro-Marine Transport, Inc., 44 F.3d 319,
328 (5th Cr. 1995). Contrary to the vessel interests’ argunent,
our review of the record reveals that the district court awarded

prejudgnent interest on Appellee’s future |oss of support award
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only fromthe date of trial (January 26, 1998) to the date of the
j udgnent (February 27, 1998). The district court did not abuse its
discretion in awarding interest to this I|limted extent on
Appel l ee’s award of future | oss of support.
E
Appel | ee cross-appeals and argues that the district court’s
award of damages is insufficient to conpensate Appellee and that
the district court erred in calculating the danages for future | oss
of support. After carefully review ng the record, we concl ude t hat
the district court’s award was not clearly erroneous, and we
decline to disturb it. See Couch, 44 F.3d at 327.
L1l
In sum we affirm all features of this case except the
district court’s award of survival danmages for Jacobs’ pre-death
pai n and suffering under the general maritine law. W al so decline
to reinstate the award under the Texas Survival Statute. The
judgnent of the district court is therefore
AFFI RVED | N PART, REVERSED | N PART and REMANDED for entry of

j udgnent consistent with this opinion.
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