UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30444

RCDNEY SM TH,
Peti ti oner- Appel | ant,
ver sus
KELLY WARD, Warden, Wade Correcti onal
Center; RICHARD | EYOUB, Attorney General,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

April 7, 2000
Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Rodney Smith's federal habeas application having been
di sm ssed as untinely under 28 U . S. C. § 2244(d)(1)(A), at issueis
whet her his state habeas application, denied as tine-barred
pursuant to LA CooeE CRM P. art. 930.8, was “properly filed”,
w thin the neaning of 8 2244(d)(2), so that the period for filing
his federal application was tolled. W VACATE and REMAND.

| .

In 1988, convicted by a Louisiana jury for possession of
stolen things, Smth was sentenced to two years probation. He
pl eaded guilty in 1990 to three arned robberies, and was sent enced
to two concurrent 24-year terns of inprisonment and one concurrent

18-year term of inprisonnent. In addition, his probation was



revoked; he was ordered to serve a two-year term of inprisonnent
consecutive to the 18-year arned robbery sentence.

In May 1996, Smth filed a state application for post-
conviction relief, challenging the 1988 conviction. The petition
was denied as tinme-barred by the state trial court. Smth’s appea
was rejected by the internedi ate appellate court, and, in Cctober
1997, the Loui siana Suprenme Court denied his application for a wit
of review Stateex rel. Smth v. State, 703 So. 2d 600 (La. 1997)
(citing LA, Cooe CRM P. art. 930.8).

I n January 1998, pursuant to 28 U.S.C. 8§ 2254, Smith filed his
federal habeas application, challenging the 1988 conviction.! The
magi strate judge reconmmended dismssal as tine-barred under 28
US C § 2244(d)(1). The district court overruled Smth's
obj ecti ons, adopted the findings and reconmendati on, and di sm ssed
the application. |t granted a certificate of appealability (COA
on whether Smth tinely filed his federal application. See 28
U S C § 2253 (habeas claim cannot be reviewed on appeal unless
circuit justice or judge granted a COA for that clain.

1.

The Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, 110 Stat. 1214 (AEDPA), established a one-year
limtation period for state prisoners to file federal habeas
appl i cations. 28 U.S.C. 8§ 2244(d)(1). And, pursuant to 8§

2244(d)(2), not counted toward that one-year period is the period

1Smth signed the application on 5 Decenber 1997. It was
filed in the Mddle District of Louisiana on 6 January 1998, and
transferred to the Eastern District by order dated 9 January 1998.
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during which a “properly filed” state habeas application regarding
the sanme conviction and sentence is pending. See 28 U S.C. 8§
2244(d) (2).

Federal habeas applicants, such as Smth, whose convictions
becane final prior to AEDPA' s 24 April 1996 enactnent, had until 24
April 1997 to file a federal habeas application. See Flanagan v.
Johnson, 154 F.3d 196, 200-02 (5th Cr. 1998). For such
applicants, the 8 2244(d)(2) tolling provision is applicable to
this one-year period for filing foll ow ng AEDPA' s effective date.
See Fields v. Johnson, 159 F.3d 914, 916 (5th Cr. 1998).

Smth s state application was pending from23 May 1996 t hr ough
10 Cctober 1997. |If the tine during which it was pending triggers
the § 2244(d)(2) tolling provision, then Smth' s federa
application, filed in January 1998, would be tinely under 8§
2244(d) (1), as interpreted by our precedent.

The district court held, however, that, because the state
application was held tine-barred under state law, it had not been
“properly filed” for 8 2244(d)(2) purposes, and thus did not tol
t he AEDPA one-year limtation period.

Subsequent to the district court’s decision, our court
interpreted 8 2244(d)(2) in Villegas v. Johnson, 184 F. 3d 467 (5th
Cr. 1999), and held that, for 8 2244(d)(2) purposes, and “based on
principles of statutory construction and concerns regardi ng comty
and exhaustion”, a state habeas application is “properly filed”
when it “conforms with a state’'s applicable procedural filing

requi renents”. |Id. at 470. The court explained: “By procedural



filing requirenents, we nmean those prerequisites that nust be
satisfied before a state court will allow a petition to be filed
and accorded sone level of judicial review'. ld. at 470 n.2
(enphasi s added).

Applying that rule, the Villegas court, id. at 473, determ ned
that a Texas prisoner’s state habeas application was properly filed
within the neaning of 8§ 2244(d)(2), even though it had been
di sm ssed pursuant to Tex. CooE CRM P. ANN. art. 11.07, 8 4. That
provi sion precludes consideration of a successive habeas
application unless it contains specific facts establishing that the
factual or legal basis for the claim was unavail able when the
previous application was filed, or that, “but for a violation of
the United States Constitution no rational juror could have found
the applicant guilty beyond a reasonable doubt”. Tex. CooECRM P
ANN. art. 11.07, 8§ 4(a)(2) (West Supp. 2000).

Qur court observed in Villegas that, although a Texas state
court “will not automatically consider the nerits of clains raised
in a successive petition, it wll accept the petition for filing
and review the application to determ ne whether the statutory
exceptions are net”; and, “[i]f the successive petition does not
fit wthin an exception, the state court will dismss it”. See
Villegas, 185 F.3d at 472 n.4. Qur court concluded that, instead
of inposing an absolute bar to filing a successive application
article 11.07, 8 4, nerely discourages them by |imting the
availability of relief; and, as such, it is not a “procedura

filing requirenment” which would render an application inproperly



filed for 8 2244(d)(2) purposes. See Villegas, 185 F.3d at 472
n. 4.

Smth's state application was dismssed as tine-barred,
pursuant to LA CooE CRM P. art. 930.8A (West 1997), which inposed
a three-year limt for filing such applications.? Article 930.8A
allows a Louisiana state court to consider the nerits of a
prisoner’s untinely applicationif, inter alia, “[t]he application
all eges, and the petitioner proves or the state admts, that the
facts upon which the claimis predicated were not known to the
petitioner or his attorney”, or the application raises a clai mthat
is “based upon a final ruling of an appellate court establishing a
theretofore unknown interpretation of <constitutional I|aw and
petitioner establishes that this interpretation is retroactively
applicable to his case, and the petitionis filed within one year
of the finality of such ruling”. See LA Cooe CRM P. art.
930. 8A(1) and (2).

On its face, article 930.8A is arguably a tine-based
procedural filing requirenent of the sort which, under Villegas,
woul d render an application dism ssed on that basis as havi ng been
not “properly filed”. See Villegas, 184 F.3d at 469 (“a properly
filed application is one submtted according to the state's
procedural requirenents, such as the rules governing ... the tine
and place of filing” (enphasis added; internal quotation marks and

citation omtted)). On the other hand, article 930.8A, 1|ike the

2ln 1999, the filing period for such applications was reduced
to two years. See LA CooeE CRM P. art. 930.8A (West Supp. 2000).
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Texas successive wit statute at issue in Villegas, does not inpose
an absolute bar to filing; instead, it limts the state court’s
ability to grant relief.

Under article 930.8A, Louisiana courts wll accept a
prisoner’s application for filing and review it to determne
whet her any of the statutory exceptions to untinely filing are
appl i cabl e. If the untinely application does not fit within an
exception, the state court will dismss it. See State v. Parker,
711 So. 2d 694, 695 (La. 1998) (denying untinely application for
post -conviction relief because statutory exceptions i napplicable).

Because the procedure established by article 930.8A is
virtually identical to that under Tex. CooECRM P. art. 11.07, 8 4,
we conclude that, consistent wth Villegas, Smth's state
application, although ultimtely determned by the state court to
be time-barred, nevertheless was “properly filed” wthin the
meani ng of § 2244(d)(2). Accordingly, the one-year period for
seeking federal habeas relief was tolled during the pendency of
that state application, making tinely the federal application filed
in January 1998.

L1l

For the foregoing reasons, the judgnent is VACATED, and the
case is REMANDED for further proceedings.

VACATED and REMANDED



