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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Paul Richard Geen having been convicted for, while a
pol i ceman, harboring a fugitive and a concomtant drug trafficking
conspiracy involving that fugitive, the principal 1issue 1is
presented by the Governnent’s cross-appeal: error vel non in the
sentencing court concluding that the jury’ s general guilty verdict
for the conspiracy count (charging cocaine and preludes
distribution) was “anbiguous” ipso facto and that, therefore,
Green’ s sentence could not exceed the five-year statutory nmaxi mum
for a conspiracy involving only preludes (statutory nandatory

m ni mum for the cocaine charge is ten years). Geen contests the



sufficiency of the evidence and the adm ssion of co-conspirator

statenents and rebuttal reputation testinony. W AFFIRM the

convi ctions, but VACATE the sentence and REMAND for resentencing.
| .

Green, a Lafayette, Louisiana, police officer from1973 until
arrested in 1996 (he had attained the rank of captain), was charged
wWth conspiracy to distribute cocaine and phennetrazine tablets
(preludes), in violation of 21 U S C. § 846 (Count |), and wth
harboring a fugitive, in violation of 18 U . S.C. § 1071 (Count I1).
A jury was unable to reach a verdict at Geen's first trial in
1997.

But, at his second trial that year, a jury found himguilty on
both counts. The Governnent presented evi dence that Col onb, a drug
dealer, paid Geen nonthly for information to help Colonb and
others in his organization avoid arrest, including after Col onb
becane a fugitive in 1988. Colonb testified that he avoi ded arrest
from 1981 until 1995 through informati on G een provided.

Claimng that, instead, Colonb was a confidential informnt,
G een deni ed taking noney fromhim G een admtted, however, that,
whil e Col onb was a fugitive, they spoke by tel ephone, but clained
that he was attenpting to persuade Colonb to surrender; denied
assi sting Colonb in avoi di ng apprehension; and stated that he | ast

spoke with Colonb in 1991, five years before Green was arrested.



Post -verdi ct, the court denied judgnent as a matter of |aw or
a new trial. Green was sentenced inter alia, to five years
i nprisonnment on each of the two counts, to run consecutively.

.

Green contests the sufficiency of evidence for  his
convi ctions, and the adm ssion of a co-conspirator’s statenents and
rebuttal testinony regarding his reputation for trustworthiness.
The Governnent chal | enges the court inposing, on the basis that the
conspiracy verdict was “anbiguous”, only a five-year sentence
(statutory maxi mumfor conspiracy based sol ely on prel udes) on that
count. (Alternatively, it contends that, even if the verdict was
anbi guous, drug type and quantity are not elenents of the
conspiracy of fense, but instead are sentencing factors. Concl uding
that the verdict is not anbiguous, we need not address this
contention.)

A

In reviewwng Geen's properly-preserved sufficiency of the
evi dence chal | enge, we nust determ ne whether “a rational trier of
fact could have found that the evidence, viewed in the |Iight nost
favorable to the governnent, established guilt beyond a reasonabl e
doubt”. United States v. Truesdale, 152 F.3d 443, 446 (5th Cr.
1998); FeED. R CRM P. 29. Along this line, authority hardly need
be cited for the rule that “[i]Jt is the sole province of the jury,

and not within the power of this Court, to weigh conflicting



evi dence and evaluate the credibility of wwtnesses”. United States
v. MIlsaps, 157 F.3d 989, 994 (5th Cr. 1998) (internal quotation
marks and citation omtted). In the light of the conflicting
testinony, especially by Geen and Colonb, and the proper
credibility choices for the jury, this was indeed a classic case
for a jury. Geen fails to hurdle these al nost insurnountable
obst acl es.
1
The harboring statute provides, in pertinent part:

Whoever harbors or conceals any person for

whose arrest a warrant or process has been

i ssued under the provisions of any |aw of the

United States, so as to prevent his discovery

and arrest, after notice or know edge of the

fact that a warrant or process has been i ssued

for the apprehension of such person, shall be

fined....
18 U.S.C. 8§ 1071. “Section 1071 requires sone affirmative action
to support a conviction. Failure to disclose a fugitive’s |ocation
and giving financial assistance do not constitute harboring, but
any physical act of providing assistance ... to aid the prisoner in
avoi ding detection and apprehension wll nake out a violation of
section 1071”. United States v. Stacey, 896 F.2d 75, 77 (5th Cr
1990) (internal quotation marks and citation omtted).

Convi ction under 8§ 1071 requires proof beyond a reasonable

doubt that the defendant: (1) knew that a federal arrest warrant

had been issued; (2) engaged in physical acts that aided the

fugitive in avoiding detection and apprehension; and (3) intended
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to prevent the fugitive's discovery. United States v. Zerba, 21
F.3d 250, 252 (8th Cr. 1994). Geen nmaintains that the Governnent
failed to prove either his know edge of Col onb’s federal arrest
warrant or, after learning of its existence, his providing
assistance to him

a.

Regarding his Novenber 1991 federal warrant for unlawf ul
flight to avoid prosecution, Colonb testified that, in late 1991,
he received a copy of a confidential Lafayette Police Departnent
report from his brother, Harold Col onb. Anot her brother, Paul
Col onb, a Lafayette attorney, testified that the report, in a
seal ed envelope, was delivered by an unknown person to his
resi dence; and that he took the report to Harold Col onb, who |ived
in Texas, and m ght have contact with Col onb. The report stated,
inter alia, that Colonb's federal warrant was in effect as of 18
Novenber 1991. Colonb testified that he di scussed the report with
G een.

Green adm tted know ng that Colonb was a fugitive froma 1988
state drug racketeering indictnent, but asserts that, neverthel ess,
he was not aware until trial of the federal warrant. In this
regard, he denied seeing the confidential report before the
Governnent revealed it then. But, of course, the jury was entitled

to discredit Geen's testinony and to find instead that he was



aware of the report’s contents, including concerning the federa
war r ant .

And, there was other circunstantial evidence from which the
jury coul d have concl uded that Green was aware of the warrant. An
FBI Agent testified that police agencies are advised of federal
fugitive warrants, and that they are put into a conputer database
to which all police agencies, including the Lafayette Police
Departnment, have access.

b.

Concerning G een acting after Novenber 1991 to aid Colonb in
avoi ding detection and apprehension, the Governnent presented
evidence that: Col onb applied for enploynent in Houston, Texas, on
23 May 1994, using the nanme “Ronald Prince” (Colonb’s deceased
cousin); Col onb asked G een to ensure that this alias did not have
any outstanding warrants; on 26 My, three days after Colonb
applied for enploynent, a Lafayette Police Departnent conputer was
used to inquire about Ronald Prince, revealing a valid Louisiana
driver’s license and no record of traffic violations; telephone
toll records reflected that a tel ephone call was nmade that sane day
from Geen’s residence to a pay tel ephone in Houston; Col onb was
living in the Houston area; and Col onb was hired on 6 June, 11 days
after the conputer check and tel ephone call.

In addition, Colonb testified that G een provided himwth

information that enabled himto avoid arrest during the entire tine



he was a fugitive; and that Geen brought noney to him on many
occasi ons during that period.
2.

A 21 US C 8§ 846 drug trafficking conspiracy conviction
requi res proof beyond a reasonable doubt that: (1) there was an
agreenent between two or nore persons to violate the narcotics
| aws; (2) the defendant knew of the conspiracy and intended to join
it; and (3) he voluntarily participatedinit. E.g., United States
v. Medina, 161 F.3d 867, 872 (5th Cr. 1998), cert. denied,

US _ , 119 S. C. 1344 (1999).

Green’s sufficiency challenge for the conspiracy is prem sed
al nost entirely on attacking Colonb’s credibility. But, again,
credibility choices are for the jury.

Colonb testified that: in January 1981, while at the Lafayette
Airport to pick up preludes, he was arrested by Geen and three
ot her officers; frominside Col onb’s vehicle, Geen renoved a snal |
bag cont ai ni ng $5, 000 and conceal ed it under his arm when he asked
Green’s plans for the bag, G een responded “don’t worry about it”;
no one was standi ng next to Col onb when he made the inquiry; the
next day, he went to G een’'s hone, and Green gave himthe $5, 000;
Col onb gave $500 of it to Green; and, thereafter, he paid Geen
monthly for protection and information needed to avoid

appr ehensi on.



Green contends that, as a matter of law, Colonb’s testinony
regarding the 1981 arrest is incredible, claimng that it is
factually inpossible for himto have searched Col onb’s car, seized
t he noney, and then discussed it with Col onb, who was under arrest
and handcuffed, wthout alerting other arresting officers. And,
based on Colonb’s clained |lack of credibility on that point and
motivation to lie, Geen nmaintains that Colonb’s testinony is
insufficient to support the conspiracy verdict.

“Testinony is incredible as a matter of lawonly if it relates
to facts that the witness could not possibly have observed or to
events which could not have occurred under the |laws of nature.”
United States v. Bernea, 30 F.3d 1539, 1552 (5th Gr. 1994), cert.
denied, 514 U S. 1097 (1995); see also United States v. Casteneda,
951 F.2d 44, 48 (5th Cr. 1992) (internal quotation marks and
citation omtted) (testinony is incredible as a matter of [aw only
when it “is so unbelievable on its face that it defies physica
laws”) . Green relies on the testinony of other participating
officers in Colonb’s 1981 arrest. But, none testified that G een
coul d not have renoved a bag from Col onb’s vehicle; instead, they
testified that they did not see him do so and did not clearly
recollect the details of the 16-year-old arrest. Needless to say,
Colonb’s testinony is far from being incredible.

Moreover, notw thstanding Colonb’s notivation to lie, the

Gover nnent presented substantial evidence corroborating nmuch of his



testi nony, including: the date of his 1981 arrest; while a
fugitive, he telephoned Geen; while a fugitive in 1991, he
received the confidential report; Alton MIller (discussed infra)
wor ked for himas a drug courier; Geen nmet wwth Colonb i n Addi son,
Texas, in 1990; and, as discussed, Colonb used the alias “Ronald
Prince” while a fugitive, in conjunction wth the conputer check at
the Lafayette Police Departnent.
B.

For two types of evidentiary rulings, Geen seeks a newtrial.
Such rulings are reviewed for abuse of discretion. E.g., United
States v. Asibor, 109 F. 3d 1023, 1032 (5th Cr.), cert. deni ed,

UusS _ , 118 S. . 254 (1997); see also United States v. Flores,
63 F.3d 1342, 1377 (5th Gr. 1995), cert. denied, 519 U S. 825,
1022 (1996). “If an abuse of discretion is found, the harmnl ess
error doctrine is applied”; therefore, “we wll affirmevidentiary
rulings unless they affect a substantial right of the conpl aining
party”. Asibor, 109 F.3d at 1032; Fep. R EvipD. 103.

1.

Green clains reversible error in the adm ssion of testinony by
two wonen |linked to Alton Ml ler, Colonb’ s drug courier, concerning
MIller’s statenents about the protection G een provided hi mand t he
Col onb drug organi zation. Geen clains that the statenents were
not made in furtherance of the conspiracy and therefore, pursuant

to FED. R EviD. 801(d)(2)(E), were not adm ssible.



Rul e 801(d)(2)(E) provides, in pertinent part: “A statenent
is not hearsay if ... offered against a party and is ... by a
coconspirator of a party during the course and in furtherance of
the conspiracy”. Accordingly, “[b]lefore admtting a co-
conspirator’s statenent under this Rule, the court nust determ ne
by a preponderance of the evidence (1) that there was a conspiracy
i nvol ving the declarant and the non-offering party, and (2) that
the statenent was nmade ‘during the course and in furtherance of the
conspiracy’”. United States v. Burton, 126 F. 3d 666, 671 (5th Cr
1997) . Ruling that a statenment was nmade in furtherance of a
conspiracy is a factual finding, reversible only if clearly
erroneous. United States v. Stephens, 964 F.2d 424, 434 (5th Cr
1992) .

Cassandra Bradley testified that she was sexually involved
with MIller in 1988-89 and that: on one occasion, she had hel ped
hi m count |arge suns of noney; on another, she had seen himwth
four or five kilograns of cocaine; on other occasions, he had
cocaine while with her; he told her he had taken over Colonb’s
cocai ne business; in 1989, MIller told her he had just had dinner
wth Geen, Geen had given himthe “green light” to conduct that
busi ness, and Green had told himhe (MIler) was protected; he had
paid G een $20, 000-$30,000 that year for protection; and on one
occasion, when a police car pulled up next to Bradley and Mller’s

vehicle at atraffic light, Mller was initially concerned, but his
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concern was alleviated when he recogni zed the officer as soneone
who worked for Green, because MIler said he was protected.

When asked, outside the presence of the jury, why MIler had
told her about being protected by Geen, Bradley testified that
MIler had told her that he had not responded to her pages because
he was having dinner wwth G een. She testified further that she
was not worried about being arrested because she was not part of
M Il er’s drug-dealing business.

Cheryl WIltz testified that: she was sexually involved with
MIler from 1974-1989, including having two children by hin and
she acconpanied MIler to Mam once to pick up cocaine for Col onb
and was wi th hi mon anot her occasion to purchase a very substanti al
wedding gift for Geen's child, so Mller could show his
appreci ation for what G een had done for him Qutside the presence
of the jury, Wltz testified that MIler told her about show ng his
appreciation to G een because she and MIller were very close, but
she did not believe that he expected her to do anything with the
i nformati on.

This testinony by Bradley and Wltz is clainmed inadm ssible on
the basis that, instead of the statenents being nade i n furtherance
of the conspiracy, they were in furtherance of Mller’s
relationships with the wonen; and the evidence is clained
prejudicial on the basis that, inter alia, Geen was forced to call

convicted drug dealer MIler to deny nmaking the statenents.



“The requirenent that a co-conspirator’s statenment be ‘in
furtherance of’ the conspiracy ‘is not to be construed too strictly
| est the purpose of the exception be defeated’”. Burton, 126 F. 3d
at 674 (quoting United States v. Broussard, 80 F.3d 1025, 1039 (5th

Cr.), cert. denied, 519 U S 906 (1996)). Qur court has “shunned

an overly literal interpretation of this [phrase]”; but on the
other hand, “[mere idle conversation ... is not considered in
furtherance of a conspiracy”. I1d. (internal quotation marks and

citation omtted).

Along this line, the followng have been found to be “in

furtherance of” a conspiracy:

[A] statenent that identifies the role of one
co-conspirator to another (United States v.
Magee, 821 F.2d 234, 244 (5th CGr. 1987));
statenents conveying information that could
have been intended to affect future dealings
between the parties (United States v. Patton,
594 F.2d 444, 447 (5th GCr. 1979)); puffing,
boasts, and other conversation when used by
the declarant to obtain the confidence of one
i nvol ved in the conspiracy ([United States v. ]
MIller, 664 F.2d [94,] 98 [(5th GCir. 1981)]);
statenents which are puffing or boasts, but
whi ch are used to obtain the confidence of the
person toward whom the statenent is directed
(United States v. Johnson, 872 F.2d 612, 623
(5th Cr. 1989)).

Burton, 126 F.3d at 675 (internal quotation marks, brackets, and
ellipses omtted). See also United States v. Flores, 63 F.3d at

1377 (statenments nade to inform conspirators of progress of



conspiracy or made “in order to encourage loyalty and obedi ence
anong the conspirators” are in furtherance of the conspiracy).

The court did not clearly err in finding that Mller’s
statenents furthered the conspiracy. He reassured the wonen (they
acconpani ed hi mwhen he had drugs and drug noney) that, through his
i nvol venent with Green, they were protected. Accordingly, there
was no abuse of discretion.

2.

Green maintains that rebuttal testinony about his reputation
for trustworthi ness was i nadm ssi ble, founded on his claimthat he
did not present evidence permtting such rebuttal. See FED. R
Evip. 404(a)(1) (“[e]vidence of a pertinent trait of character
of fered by an accused, or by the prosecution to rebut the sane”, is
adm ssi bl e).

Green call ed as witnesses several Lafayette police officers he
had supervised in the narcotics unit. They testified that: he was
their nentor; he had a unique, neighborhood-oriented policing
style; he never instructed themto not enforce the |aw regarding
Col onb or nmenbers of his organi zati on; and they had no i nformation
to indicate that he was anythi ng other than a “good cop” and had no
know edge of his having taken noney from or providing protection
to, Col onb.

In rebuttal, the Governnent called retired Lafayette Police

O ficer Dartez, who testified that: Geen’s reputation as a police



of ficer was not trustworthy; and he knew of specific corroborating
instances. But, the court did not allow himto describe them

Green contends that he did not present evidence of his
reputation for being honest, trustworthy, or |aw abiding; he
clains, instead, to have presented only factual testinony regarding
observations of his conduct as a policeman, not know edge of his
reputation in the police comunity. Green contends that he was
prejudi ced by the adm ssion of such damagi ng evidence, because,
inter alia, he had no subsequent opportunity to present his own
reputation evi dence.

Inthe light of G een’s witnesses’ testinony that he was their
mentor, a “good cop”, and that they | ooked up to himfor his style
of policing, the court did not abuse its discretion in ruling that
the Governnent was entitled to rebut that testinony with evidence
that others in the | aw enforcenent community di sagreed.

C.

The indictnment charged conspiracy to distribute cocai ne and
phennetrazi ne (preludes), in violation of 21 U.S.C. 88 841(a)(1),
841(b)(1)(A), and (D). Pursuant to subpart (A) of 8§ 841(b)(1), ten
years is the mandatory mninmum sentence for the charged
distribution of over 50 kilograns of cocaine; but, pursuant to
subpart (D), the maxi num sentence for the charged distribution of

over 50,000 phennetrazine tablets is far |l ess —five years.



The jury returned a general verdict, finding Geen guilty
“[ol]n Count 1”7 (conspiracy) and “[o]n Count I1” (harboring). For
sentencing, the court concluded that the conspiracy verdict was
anbi guous, because the jury was not asked, and thus did not
specify, whether Geen conspired to distribute preludes, or
cocai ne, or both. Accordingly, over the Governnent’s objection,
and al t hough the sentencing court found that, in addition to the
preludes, at |east 50 kilogranms of cocaine were also involved in
the conspiracy, it inposed a five-year sentence, the statutory
maxi mum for the preludes. In so doing, as discussed below, it
relied on United States v. Bounds, 985 F.2d 188 (5th Gr.) (if
general jury verdict for conspiracy to manufacture anphetam ne and
phenyl acet one i s anbi guous, defendant nust be sentenced based on
drug whi ch produces | owest Cui delines offense | evel ), cert. denied,
510 U. S. 845 (1993); United States v. Cooper, 966 F.2d 936, 940-41
(5th Cr.) (recognizing general rule that, for multiple-object
conspiracy with general verdict (“the jury failed to specify the
violation found”), sentence cannot exceed statutory maxi mum for
offense with |east severe penalty), cert. denied, 506 U S. 980
(1992); and United States v. Fisher, 22 F. 3d 574, 576-77 (5th Gr.)
(sanme), cert. denied, 513 U S. 1008 (1994).

Shortly before sentencing, however, the Suprene Court deci ded
Edwards v. United States, 523 U. S. 511, __ , 118 S. C. 1475, 1477

(1998), which concerned a charged conspiracy to distribute cocaine

- 15 -



and crack. The jury returned a general guilty verdict, after being
instructed that defendants could be found guilty if the conspiracy
i nvol ved ei ther cocaine or crack. Accordingly, defendants clained
that their sentences should have been based on the Cuidelines for
cocaine, rather than for crack (greater possible GCuidelines’
sentence than for cocaine). Noting “a potential conflict anong the
circuits on this question” (citing Bounds, anong ot her cases), id.,
the Court held that the sentencing court was authorized by the
Quidelines (indeed, required) to determ ne whether crack, or
cocaine, or both were involved. It noted, however, that
defendants’ “statutory and constitutional clainms would nake a
difference if it were possible to argue, say, that the sentences
i nposed exceeded the maximum that the statutes permt for a
cocai ne-only conspiracy. That is because a maxi numsentence set by
statute trunps a higher sentence set forth in the Guidelines”. Id.
(enphasi s added).

Al t hough Edwards was cited to it pre-sentencing, the district
court concluded, as noted, that Bounds, Cooper, and Fisher
controlled; but, in so doing, it recognized “it [was] in a gray
area” and hoped we would “address this with specificity”. Then
subsequent to Green’s sentencing, our court held in Medina, 161
F.3d at 874, that our Bounds-rule (concerning Cuidelines offense

| evel s) was “rejected” by Edwards.



The Bounds-obstacle having been renoved, the Governnent
contends, inter alia, that the general rule about statutory
maxi muns recognized in Fisher and Cooper is inapplicable,
mai ntai ning that, even though a general verdict was used, Geen’s
verdi ct was not anbi guous; therefore, his sentence should not have
been limted to the statutory maxi num for prel udes.

Accordi ngly, we nust determ ne whether the general verdict is
“anbi guous” ipso facto. The obvious starting point is that, for a
conspiracy with nore than one object-offense, a sentence set by
statute for one of those offenses should not be inposed if the jury
did not find the defendant gquilty of that object-offense.
Restated, different considerations are in play than for Quidelines’
sentenci ng, such as where rel evant conduct is considered.

The general rule recogni zed by Cooper, 966 F.2d at 940, and
Fisher, 22 F.3d at 576, serves this salutary purpose. W take care
inlimting Cooper and Fisher to sinply “recogni zing” the general
rule. This is the termenpl oyed by Fisher in citing Cooper for the
rule. Fisher, 22 F.3d at 576. For the sentencing issue in each
case, where the rule was recogni zed, the sentence inposed did not
exceed the statutory maxi numfor the object-offense with the | east
severe penalty. See Cooper, 966 F.2d at 941; Fisher, 22 F.3d at
576. But, in each case, defendants asserted that the “| east severe

principle” also applied to CGuidelines calculations. Cooper, 966



F.2d at 942; Fisher, 22 F.3d at 577. Each rejected this transfer.
Cooper, 966 F.2d at 941-42; Fisher, 22 F.3d at 576-77. But, in so
doing, after discussing relevant Guidelines provisions, Fisher
again noted the general rule, stating that defendants’ Quidelines
“argunent overlooks thelimtation of the sentence to the statutory
maxi mumfor the | east severe object offense alleged in the count of
conviction”. Fisher, 22 F.3d at 577. At best, this is dicta; as
di scussed, the sentences did not exceed the statutory maxi mum for
t he obj ect - of f enses.

Mor eover, the procedural scenario for the case at hand is far
different. For exanple, Geen’s jury was not instructed, as was
the Cooper jury, that it could convict for conspiracy if the
Governnent proved an agreenent to distribute only one of the
control | ed substances alleged in the indictnent and that, if so, it
must agree wunaninmously as to which controlled substance was
distributed. See Cooper, 966 F.2d at 939. Fisher does not discuss
such underlying procedural matters enployed in that case.

In sum we do not read Cooper or Fisher, which sinply and
summarily recognized the general rule, to hold that a genera
verdict for a conspiracy with nore than one object-offense is
“anbi guous” ipso facto. Nor do we understand the earlier-quoted
| anguage from Edwards, 523 U.S. at _ , 118 S. . at 1477, about
a “possible” contention regarding the statutory maxi rumto nandate

anbiguity in a general verdict. Again, the jury was instructed in
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Edwards that it could find guilt for the charged conspiracy if it
found “the conspiracy involved either cocaine or crack”. | d.
(enphasis added). As noted earlier, and as discussed infra, that
is not the situation here.

| nstead, especially in the |ight of Edwards and Medi na, even
where there is a conspiracy general verdict, the sentencing court
can still conclude that the jury found, beyond a reasonabl e doubt,
guilt for nore than just one object-offense. See United States v.
Watts, 950 F.2d 508, 514-15 (8th Gr. 1991) (where indictnent
charged conspiracy to di stribute heroin, cocaine, and cocai ne base,
and evidence of all three drugs i ntroduced, verdi ct not anbi guous),
cert. denied, 503 U S. 911 (1992).

The indictnment charged conspiracy to distribute “over fifty
(50) kilograns of cocaine, ... and over fifty thousand (50, 000)
tabl ets of phennetrazine or ‘preludes’”; described the object of
the conspiracy as a “schene for profit involving transportation and
di stribution of cocaine and phennetrazine or ‘preludes’”; alleged
that the preludes distribution began in 1979 and was di sconti nued
in 1984, when the enterprise began distributing cocaine; and
alleged that Geen and his co-conspirators used vehicles to
transport and deliver “cocaine and phennetrazine or ‘preludes’”
(Enphasi s added.)

In five instances, the jury instructions refer to the two

control |l ed substances. In four of those five, “and” separates
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“cocai ne” from “phennetrazine or preludes”: the first, that G een
“I's charged, in Count | of the indictnent with conspiring to
distribute cocaine and phennetrazine or preludes, <controlled
subst ances”; the second, in listing the elenments of the offense,
that, to find Geen guilty, the jury nust be convinced beyond a
reasonabl e doubt “[t]hat two or nore persons nmade an agreenent to
commt the crinme of distribution of cocaine, phennetrazine or
preludes as charged in the indictnent”; the third and fourth, in
the sane sentence, that “[t]o distribute cocai ne and phennetrazi ne
or preludes neans for one person to intentionally transfer cocaine
and phennetrazine or preludes to another”; and the fifth, and
final, that “at the tinme of the transfer the person naking the
transfer knew that cocaine and phennetrazine or preludes were
control | ed substances”. (Enphasis added.)

As noted, inits general verdict, the jury found G een guilty
“[ol]n Count 1”7 (conspiracy) and “[o]n Count I1” (harboring). Any
chance of anbiguity arising from the one instance in the
instructions where a comma, rather than a conjunction, separated
“cocaine” from “phennetrazine or preludes” was renoved by the
phrase that imedi ately foll owed —“as charged in the indictnent”.
In other words, we agree with the Eleventh Crcuit that this
possi bl e anmbiguity in the instruction cannot be resolved w thout
exam ni ng the evidence. Geen

may not prevail on [his] claim sinply by
show ng that [ he was] convicted under
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conspiracy instructions which, on their face,
mght permt the jury to return a quilty
verdict if the conspiracy found did not
i nvol ve [cocai ne]. It nust al so appear that
t he evi dence woul d support such a construction
of the verdict actually obtained. In the
absence of the latter, there can be no genui ne
anbiguity in the jury' s verdict, as any
purported anmbiguity would only have been
created by a reading of the verdict that was
not supported by the evidence in the case.

United States v. Dennis, 786 F.2d 1029, 1038-39 (11th Cr.)
(enphasi s added), reh’g granted in part on other grounds, 804 F.2d
1208 (11th Gir. 1986), cert. denied, 481 U.S. 1037 (1987).

The evidence i s overwhel m ng that the conspiracy, charged and
proved, had as its objectives the distribution of cocaine and
preludes. Colonb testified that: he began selling preludes in the
1970s and becane involved in distributing cocaine in 1983,
continuing until 1994; he began paying Geen for information and
protectionin 1981, initially $500, but | ater approxi mately $10, 000
per nonth; Geen was his “partner”, from 1981 to 1988, seeing him
once a nonth; and, after he (Col onb) becane a fugitive in 1988, he
continued to be involved in cocaine distribution and to receive
i nformati on and protection from G een.

There is no evidence to support concluding that the jury found
t he conspiracy i nvol ved prel udes, but not cocaine. Accordingly, it
i's inconceivable that the verdict was based solely on finding that
Green participated in a conspiracy involving only preludes.

I nstead, we are nore than confident that the jury was convinced
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beyond a reasonable doubt that both cocaine and preludes were
i nvol ved.

Consi dering the conjunctive | anguage used in the indictnent to
describe the controlled substances that were the objects of the
conspiracy; the jury instructions, which also used conjunctive
| anguage and referred to the indictnent; and the overwhel m ng
evidence that the conspiracy involved cocaine and preludes, we
conclude that the jury found guilt beyond a reasonabl e doubt for
each of the object-offenses. Accordingly, the verdict was not
anbi guous. Therefore, it was error to limt Geen s sentence to
the statutory maxi mum for prel udes.

L1,

For the foregoing reasons, the convictions are AFFIRVED;, the

sentence is VACATED;, and the case is REMANDED for resentencing.

AFFI RVED in part, VACATED in part, and REMANDED



