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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30495

UNI TED STATES,
Pl ai ntiff-Appellee,
VERSUS
M CHAEL SHORT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 15, 1999
Before PCOLI TZ, H G3d NBOTHAM and DAVIS, Crcuit Judges.
W EUGENE DAVIS, Circuit Judge:

M chael Short appeals his conviction on a nunber of counts
arising out of his | eadership of a drug-distribution ring. For the
reasons that follow, we vacate Short’s conviction on Count 1 and
affirmthe remai ning counts of his conviction.

| .

M chael Short was the |eader of a substantial drug-dealing
organi zati on naned after its principal distribution point in New
Oleans, the intersection of Phillip Street and Cara Street.
Numerous w tnesses testified about Short’s mnmanagenent of the
Phillip and Clara drug ring in 1995 and 1996. For exanple, Lloyd
Locke testified that he sold heroin for Short; Gegory Cooks

testified that he sold heroin for Short and acted as Short’'s



enf orcer.

Law enforcenent officers also testified as to Short’'s
i nvol venent in the drug trade. For exanple, Oficer TimBayard of
the New Ol eans Police Departnent testified that on Septenber 15,
1995, he observed Short leaving 4507 S. Prieur Street carrying a
bag. Wen Short noticed Bayard, he threwthe bag away. The police
retrieved the bag and found that it contai ned $15,000 cash. The
police seized the noney after drug dogs alerted to the presence of
illegal substances on it. Oficer Jake Schnapp testified that on
May 14, 1995, he and his partner observed Short give a brown paper
bag to Cooks. Wen Cooks saw the police, he threw the bag to the
ground. The police detained both nen. Wile they did so, Yvonne
Cooks picked up the bag and began wal king into a house at 903
Fourth Street. The police apprehended Ms. Cooks and searched the
bag. The bag contai ned $5, 000 cash. Morever, a search of the 903
Fourth Street residence found five clear plastic bags of off-white
powder (later determned to be heroin) and a | oaded pistol. The
prosecution also presented nunerous recordings of phone
conversations between Short and others directly inplicating Short
in the drug trade.

For the purposes of this appeal, two additional events are
i nportant: the search of the car driven by Lerman Robi nson and the
mur der of Derrick Hubbard.

On June 25, 1996, Lerman Robi nson was driving his nother-in-
law s Pontiac. Short, who had been riding in a Jeep Cherokee with
Cooks and John Bryant, waved Robi nson down. Robi nson stopped the

Pontiac in an intersection so that Short could enter the car



O ficer Raynond Veit of the New Oleans Police Departnent saw
Robi nson’s Pontiac bl ocking the intersection and pulled the car
over. Oficer Veit asked the occupants to step out of the car and
conducted routine pat downs. He felt a large bulge in Short’s
pocket, which turned out to be $891 cash. Veit had previously
arrested Short on a narcotics-related offense, so he called a
canine officer to determ ne whether the noney contained traces of
narcoti cs. The drug dog alerted to the noney. Ofice WIliam
Ki ngman, an ATF agent assigned to a | ocal drug task force, assisted
Vei t. When Kingman |ooked inside the Pontiac, he saw three
cel l ul ar phones. He picked up the phones, renoved their backs, and
followed the instructions on howto retrieve the nunber assigned to
t he phones. One of the nunbers Kingman obtained was (404) 694-
7126, which he passed on to a DEA agent. The drug task force |l ater
obtained a warrant to tap this phone. This wire tap was the source
of much of the evidence that led to Short’s conviction.

The second i nportant event was the nurder of Derrick Hubbard,
who was acting as an informant for the DEA The Governnent
presented evidence that Hubbard had been a drug dealer and an
enforcer for Short’s organi zati on. Short and Hubbard had a falling
out because Hubbard had been stealing drugs and noney from Short.
On the day that Hubbard was nurdered, Short threatened to kill
Hubbard after seeing himat the Phillip and Clara intersection.
After making this threat, Short had a conversation wth Troyel Ross
and Kevin Brown. Ross then shot and killed Hubbard in front of a
nunber of eyew tnesses. Ross left the scene with Cooks. Cooks

went to a pay phone at the corner of Phillip and C ara. Short



cal l ed Cooks at that pay phone and excl ai ned, “W got that bitch.
That bitch dead. W got that bitch.” Alittle while later, Short
gave Ross $2,500, stating, “Thisis alittle sonething for handling
that.”

Short and a nunber of coconspirators were charged in a
nmul ticount indictment. Short was charged in ten counts.! He was
found guilty on all counts. The district court inposed four
concurrent life sentences on Counts 1-4, plus a nandatory
additional five-year prison sentence on Count 5, the firearm
of fense. The district court inposed additional prisonterns on the
remai ning counts, but these terns all run concurrently with the
life sentences. Short now appeal s.

.

Short argues el even points of error on appeal. W address

these points in turn.
A
Short argues first that Agent Kingnman violated rights secured

by the Fourth Anmendnent when the agent obtained the tel ephone

1 Count 1 for conspiring to distribute heroin and cocaine in
violation of 21 U S.C. 8§ 846; Count 2 for |eading, organizing, and
managi ng a continuing crimnal enterpriseinvolving aconspiracy to
distribute heroin in violation of 21 US C 8§ 848; Count 3 for
intentionally killing Derrick Hubbard in furtherance of a
continuing crimnal enterprise in violation of 21 US C 8§
848(e)(1)(A) and 18 U.S.C. §8 2; Count 4 for causing the killing of
Hubbard through the use of a firearmin violation of 18 U S.C. 8§
924(j)(1) and 18 U.S.C. 8 2; Count 5 for carrying a firearmduring
the comm ssion of a drug trafficking crime in violation of 18
US C 8 924(c)(1); Counts 6 and 8 for wusing a telephone in
furtherance of a drug conspiracy in violation of 21 US C 8§
843(b); Count 7 for using the Postal Service in furtherance of a
drug conspiracy in violation of 21 U S.C. 8§ 843(b); Count 24 for
using a nodified cellular phone with the intent to defraud in
violation of 18 U S.C. 8§ 1029(a)(5); and Count 27 for conspiracy to
commt noney |aundering in violation of 18 U S.C. § 1956.
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nunbers assigned to the cellul ar phones found in the Pontiac being
driven by Lerman Robi nson. Short argues that because this search
was i nproper, the wire tap of one of the phone nunbers discovered
in that search was illegal and therefore all the fruits of that
wire tap should have been suppressed.

Prelimnarily, however, we address the Governnent’ s contention
that Short does not have standing to assert this argunent. Under
the precedent of the Suprene Court and this Court, a passenger in
an autonobile generally lacks standing to challenge a search of
t hat autonobile, especially when there is no indication that the

itenms being searched belong to the passenger. See Rakas .

Illinois, 439 U S. 128, 132-45, 99 S. C. 421, 424-30, 58 L. Ed. 2d
387 (1978); United States v. Roberson, 6 F.3d 1088, 1091 (5th Cr

1993); United States v. Mendoza-Burciaga, 981 F.2d 192, 196 (5th

Cr. 1992). Short points to no evidence fromthe search or any
| egal theory that supports an argunent that this general rule does
not apply to the search of Robinson’s Pontiac and the cellular
phones found in that vehicle. Short did not have the phones on his
person, nor were the phones in a location that indicated that the
phones were his, nor did he indicate to the police that the phones
were his. Under the cases cited above, Short does not have
standing to challenge the search of Robinson’s Pontiac or the
cel lular phones found in the vehicle. We therefore reject his
Fourth Amendnent chal | enge.
B
Short next argues that the district court erred by refusing to

instruct the jury that, in order to find Short guilty of being an



organi zer, supervisor, or nmnager of the continuing crimnal
enterprise, the jurors nust agree unaninously as to the identities
of at least five of the people being organized, supervised, or
managed.

This Court previously rejected this exact argunent in United

States v. Linn, 889 F.2d 1369, 1374 (5th Gr. 1989). The Suprene

Court, however, recently held that a jury nust agree unani nously on

the three crimnal acts formng a series of crimnal acts for the

pur poses of the continuing crimnal enterprise statute. Richardson

v. United States, 119 S. . 1707, 1712-13 (1999). This hol ding

rai ses the question of whether this Crcuit’s precedent that does
not require jury unanimty as to the identities of supervisees

still stands. In Richardson, the Suprene Court gave us gui dance on

this issue. Although the Court did not decide whether unanimty is
required as to supervisees, the Court distinguished the
“supervisor” provision from the “series” provision it found to
require unanimty. The Court stated: “Assum ng w thout deci ding,
that there is no unanimty requirenent [as to supervisees], we []
find [that provision] significantly different from the provision
before us. They differ in respect to | anguage, breadth, tradition,
and the other factors we have discussed.” Id. at 1713. Thus,

al t hough the Suprene Court in Ri chardson did not decide the issue,

it gave no indication that a jury finding of unanimty as to

supervi sees is required. In other words, Richardson did not

suggest that our precedent is no |longer valid. | ndeed, the
Ri chardson opinion inplied just the opposite. Because this panel

i s bound by the precedent of previous panels absent an intervening



Suprene Court case explicitly or inplicitly overruling that prior
precedent, we are bound by our decision in Linn. For that reason,
we reject Short’s contention that the district court erred by
refusing his proposed jury instruction requiring unanimty as to
the identities of the five people being organi zed, supervised, or
managed.

C.

Short next argues that his counsel nade inproper statenents
during closing argunent and therefore the district court should
have granted hima new trial.

During closing argunent, Short’s counsel stated,

If you listen to the tapes, if you hear between the |Iines and

read between the |lines of the several people who testified out

there, you know t hat bunches of people were selling drugs and

they were distributing drugs to nunbers of people. M chae
Short[] was invol ved; you’' ve heard that evidence; it can’'t be

deni ed. But the idea that he was a kingpin relies on the
testinony of these nen. There was noney to be nade; they nade
nmoney. There was noney that was earned illegally through the

drug trade, but that doesn’t nake a continuing crimnal
enterprise.

Ladi es and gentlenen of the jury, the bottom level of this
case is the conspiracy charge. And that is, for ne, the nost
difficult thing to argue because the evidence is so strong;
but they were basically independent operators who, from
tinme to tine, canme in contact with and worked with sone ot her
peopl e. They were basically independent people.
At the end of this closing argunent, Short told the district court
that he did not agree with the statenents of his counsel, which he
felt were tantanmobunt to an adm ssion of quilt. After he was
convicted, Short requested a new trial on the ground that his
counsel had effectively entered a guilty plea for him

The district court characterized Short’s claim as one of



i neffective assistance of counsel. The court then ruled that
counsel’s argunent fell “within the anbit of trial strategy and
tactics.” In light of the overwhelmng evidence of Short’s
involvenent in the drug trade, the district court found that
counsel s trial strategy was reasonable and therefore it was not

i neffective assistance under Strickland v. Washi ngton, 466 U.S.

668, 104 S. . 2052, 80 L. Ed. 2d 674 (1984).

We concur with the district court’s analysis. Wile counsel
did not explicitly admt Short’s guilt on any of the particular
counts with which Short was charged, counsel clearly inplicated
Short in the drug trade. However, we agree with the district court
that this closing argunent does not anmount to ineffective
assi stance of counsel. The evidence from coconspirators, |aw
enforcenent officers, and recorded tel ephone conversations was
overwhel mng that Short was involved in the drug trade. Thus
counsel took the reasonable strategic approach of trying to
establish his credibility with the jury and enhance his chances
that the jury would accept his argunents on the nore serious
counts, such as the kingpin elenment of the continuing crimna
enterprise and the nurder of Derrick Hubbard. W agree with the
district court that counsel’s use of such a tactic does not mandate
that we grant Short a new trial.

D.

Short argues that his conviction and sentence on both Count 1
(conspiracy) and Count 2 (continuing crimnal enterprise) violate
t he Doubl e Jeopardy C ause of the Constitution because Count 1 is

a |l esser included of fense of Count 2. See United States v. Brito,




136 F.3d 397, 408 (5th Gr. 1998). The Governnent agrees and
concedes that if we affirmCount 2, then we should vacate Count 1.
Therefore, because we do affirm Count 2, we vacate Count 1.

E

Short next contends that the evidence is insufficient to
support his conviction on Counts 3 and 4. He also argues that his
conviction on Counts 3 and 4 nust be overturned because the jury
reached inconsistent verdicts.

Count 3 of the anended indictnent alleged that Short and
Troyel Ross intentionally killed Derrick Hubbard in furtherance of
a continuing crimnal enterprise. Count 4 alleged that Short
procured and caused the killing of Derrick Hubbard through the use
of a firearmand that Ross perforned the actual killing. The jury
convicted Short on both Counts 3 and 4. The record evidence
di scussed above anply supports these verdicts.

Wiile the jury convicted Short on Counts 3 and 4, it was
unable to reach a verdict as to Ross. Short contends that because
the jury was not convinced beyond a reasonabl e doubt that Ross
killed Hubbard, it could not have been convinced beyond a
reasonabl e doubt that Short caused Ross to kill Hubbard. Shor t
contends that to permt such inconsistent verdicts would violate
his right to due process of |aw under the Fifth Anendnent.

This argunent is neritless. First, it is not clear to us that
the verdicts are necessarily inconsistent. Second, inconsistent
verdi cts do not require reversal of the guilty verdicts, so |long as
there is sufficient evidence to support the jury’s determ nation of

guilt. See, e.q., United States v. Sylvester, 143 F.3d 923, 930




(5th Gr. 1998) (inconsistent verdicts not a bar to conviction even

when al |l coconspirators are acquitted); United States v. Scurl ock,

52 F.3d 531, 537 (5th Cr. 1995) (jury can render inconsistent
verdicts, even when inconsistency is result of mstake or

conprom se); United States v. Merida, 765 F.2d 1205, 1220 (5th Cr

1985) (“Juries are free to return inconsistent verdicts, for
what ever reason, provided their convictions are supported by
adequate evidence.”). In this case, anple evidence supports
Short’s conviction on Counts 3 and 4. Therefore, the jury’s
failure to convict Ross on Counts 3 and 4 does not provide any
reason to vacate Short’s conviction on the sane counts.

F

Short al so argues that the evidence is insufficient to support
his conviction on Counts 2, 5, and 27. W disagree.

I n Count 2, Short was convi cted of organi zi ng, supervising, or
managi ng a conti nuing crimnal enterprise to possess and distribute
her oi n. Short contends that the Governnent failed to provide
sufficient proof that Short supervised five or nore nenbers of the
crimnal enterprise, as required by 21 U S.C. § 848. |In response,
t he Governnent argues that it presented evidence sufficient for the
jury to find that Short supervised or nanaged at | east ni ne nenbers
of the Phillip and Clara drug ring. After review ng the record, we
agree with the Governnent that the evidence was clearly sufficient
for the jury to conclude that Short organized, supervised, or
managed at |east five nenbers of the crimnal enterprise.

In Count 5, Short was convicted of carrying a gun during the

comm ssion of a drug trafficking crinme in violation of 18 U S.C. 8§
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924(c)(1). Short contends that the Governnent did not prove that
Short carried a gun during or in relation to a drug crine, as
required by Section 924(c)(1). Short, however, ignores the
evidence that he directed his underlings to carry guns.

The record is replete with references to firearns bei ng used
by the Phillip and Clara organization, usually at Short’s behest.
For exanple, LlIoyd Locke testified to a nunber of tines when Short
told himto “get strapped”--get a firearm-and acconpany himon a
drug-rel ated errand. The Governnent also presented wire tap
recordings in which Short ordered Locke and Kevin Brown to arm
t hensel ves and handl e vari ous problens for the organi zation. This
evidence is clearly sufficient to support Short’s conviction on
Count 5. See 18 U.S.C. §8 2 (“Whoever conmts an offense . . . or
aids, abets, counsels, comands, induces or procures its
comm ssion, is punishable as a principal.”).

Next, Short <challenges the sufficiency of the evidence
supporting his conviction on Count 27 for noney |aundering. I n
support of this count, the Governnent presented evidence that Short
had given his wife, Kim Short, $25,000 in cash and instructed her
to place the noney in a safety deposit box under the nane of one of
her relatives. Based on this evidence, the Governnent charged
Short with noney | aunderi ng under two provi sions of a federal noney
| aundering statute: 18 U S.C. 8§ 1956(a)(1)(A) (i), which prohibits
financial transactions “wth the intent to pronote the carrying on
of specified, unlawful activity,” and 18 U.S. C. § 1956(a)(1)(B) (i),
which prohibits financial transactions designed “to conceal or

di sgui se the nature, the location, the source, the ownership, or
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the control of the proceeds of specified, unlawful activity.” The
district court instructed the jury that it could find Short guilty
if it found that his actions satisfied the elements of either the
“Iintent to pronote” provision or the “conceal and disguise”
provi si on. After reviewing the record, we conclude that the
evidence is sufficient to support conviction under the “conceal or
di sgui se” provision. The Governnent provided evidence sufficient
for the jury to infer that the $25,6000 cash was profit from drug
deal ing that Short was attenpting to conceal or disguise by having
his wife place the noney in a safety deposit box under the nane of
one of her relatives. This inference satisfies all elenents of the
crime and is therefore sufficient to uphold the noney | aundering
conviction. W therefore reject Short’s sufficiency argunment on
Count 27
G

Short’s remaining argunents are as follows: his conviction
must be set aside because the Governnent offered | eniency to the
coconspirators who testified against hinm the district court erred
by denying his Mdtion to List the Individuals the Governnment WI |
Al | ege Were Organi zed, Supervi sed, or Managed by Def endant Short in
a Continuing Crimnal Enterprise; and the district court erred by
denying his Mtion for a New Trial based on newy discovered
evi dence. We have considered these argunents and concl ude that
they are without nerit.

CONCLUSI ON
We agree with Short and the Governnent that Count 1 should be

vacat ed. Wth that one exception, the judgnent of the district
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court is affirned. Al t hough we vacate Count 1, because Short’s
sentences on Counts 1, 2, 3, and 4 are to be served concurrently,

it is unnecessary for the district court to resentence Short.

AFFI RVED in part, VACATED in part.
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