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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 98-30683

In The Matter OF: CAJUN ELECTRI C PONER COCOPERATI VE,
| NCORPORATED,

RALPH R MABEY, Chapter 11 Trustee for Cajun Electric
Power Cooperative Inc; LOU SI ANA GENERATI NG LLC, TRI TON
COAL COWVPANY; WESTERN FUELS ASSOCI ATI ON, | NC, ENRON
CAPI TAL AND TRADI NG RESOURCES | NC, AMERI CAN COMVERCI AL
MARI NE SERVI CE COMPANY; UNI TED STATES OF AMERI CA; RURAL
UTI LI TI ES SERVI CE,

Appel | ees,
V.

SOUTHWESTERN ELECTRI C PONER COVPANY; THE COW TTEE OF
CERTAI N MEMBERS OF CAJUN ELECTRI C PONER COOPERATI VE,

Appel | ant s.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

August 11, 1998
Before KING SM TH, and PARKER, Circuit Judges.

KING Circuit Judge:
Appel I ants Sout hwestern El ectric Power Conpany and the

Commttee of Certain Menbers of Cajun Electric Power Cooperative,



Inc. appeal the district court’s order reversing the bankruptcy
court’s denial of a notion of appellee Ral ph R Mbey, Chapter 11
trustee of Cajun Electric Power Cooperative, Inc., seeking the
di sgorgenent of certain paynents nmade by Sout hwestern Electric
Power Conpany to the Commttee of Certain Menbers and a
declaration that these paynents rendered the plan of
reorgani zati on proposed by the appellants unconfirmable as a
matter of law. For the reasons set forth below, we reverse.
|. FACTUAL AND PROCEDURAL BACKGROUND
A.  Overview of the Bankruptcy and Proposed Pl ans
Cajun El ectric Power Cooperative, Inc. (Cajun) is a
non-profit rural electrical power cooperative that filed a
petition seeking reorgani zation under Chapter 11 of the
Bankruptcy Code on Decenber 21, 1994. The Cajun case is a nega-
case with nore than $5 billion in debt and over seven hundred
creditors. Cajun has twelve nenbers, all of which are electric
di stribution cooperatives serving retail custoners in the State
of Louisiana. After extensive litigation regarding the propriety
of the appointnent of a bankruptcy trustee, this court approved
the district court’s appointnent of Ral ph R Mbey (the Trustee)

as Cajun’s Chapter 11 trustee. See Cajun Elec. Power Coop., Inc.

V. Central La. Elec. Coop., Inc. (In re Cajun El ec. Power Coop.

Inc.), 74 F.3d 599 (5th Gr. 1996).

Wth the approval of the bankruptcy court, the Trustee



conducted a remarkably fruitful “auction” that led to the

subm ssion of three conpeting plans of reorgani zation: one
proposed by the Trustee, incorporating an offer to purchase

Caj un’ s non-nucl ear assets by Louisiana Generating LLC
(Generating)?!; another proposed by Enron Capital & Trade
Resources Corp. (Enron) and the Oficial Commttee of Unsecured
Creditors; and anot her proposed by Sout hwestern El ectric Power
Conpany (SWEPCO) and the Committee of Certain Menbers (CCM, an
unofficial commttee which initially included ten of Cajun’s
twel ve nenber cooperatives. W refer to these plans as the
Trustee’s Plan, the Enron Plan, and the SWEPCO Pl an
respectively.

Each of the three plans before the bankruptcy court requires
the sale of Cajun’s non-nuclear assets to one of the respective
proponent - bi dders and the continued retention of Cajun’s nenbers
as custoners. The Trustee’'s Plan and the Enron Pl an propose to
retain Cajun’s nenbers as custoners through assunption of the
exi sting power-supply agreenents between the nenbers and Caj un
(the Al'l -Requirenents Contracts) pursuant to 11 U S. C. 8§ 365.
The SWEPCO Pl an proposes to retain Cajun’s nenbers as custoners

t hrough voluntarily negotiated new power-supply agreenents.

! Generating is jointly owned by Zenergy, Inc.; NRG Energy,
Inc.; and Sout hern Energy-Cajun, Inc. Zenergy, Inc. is a wholly-
owned subsidiary of Zeigler Coal Holding Conpany, which is also
the parent of Triton Coal Conpany, one of Cajun’s najor creditors
and suppliers.



Significant for this appeal, all three of the plans al so provide
for reinbursenent of certain of the nenbers’ expenses in
connection with the bankruptcy case.
B. Paynents by SWEPCO to the CCM

Sonetine prior to Novenber 12, 1996, the date that the
bankruptcy court approved all disclosure statenents of the plan
proponents, SWEPCO offered to pay certain |l egal fees of the CCM
in connection with pursuing the SWEPCO Pl an and i n connection
with an adversary proceeding initiated by the CCMin which it
sought a declaration that the Al -Requirenents Contracts are void
or assignable only to a party of the CCM nenbers’ choosing. This
offer is evidenced by a nenorandumwitten by David Kl ei man, who
at the tine was the CCM s attorney, to the CCM nenbers, which
provi des as foll ows:

| previously advised you that SWEPCO had offered to

subvent certain expenses of the Menbers Committee.

Attached is their formal proposal to do so. The only

condition is that the nmenbers will reinburse SWEPCO i f

we support another Plan. This seens fair. If we

deci de to support another Plan, we can negotiate for

that Pl an proponent to rei nburse our expenses. Please

i ndi cate your acceptance or rejection of this proposal.
Attached to the nmenorandum was an unsigned draft letter from
SWEPCO s counsel dated Novenber 12, 1996, stating the follow ng:

. . [T]he Menbers Committee (hereinafter

referred to as “Menbers”) and SWEPCO have mutual and

joint interests in pursuing the Joint Plan of

Reor gani zati on and Menbers’ adversary proceedi ng. The

pertinent contract issues . . . will be prom nent

i ssues throughout the confirmation process. Based upon
the significance of these |egal issues to our Joint



Plan and in |ight of the substantial costs continuing
to accrue as a result of the Menbers pursuing these

| egal issues, SWEPCO is prepared to assist the Menbers
by subvention of certain costs associated with these
efforts. The following is a suggested approach,
subject to our joint approval.

First, SWEPCO has previously offered to rei nburse
the Menbers for expenses in the reorgani zation of up to
$1 mllion, payable solely in the event our Plan of
Reor gani zation is successful. This offer remains in
force and effect.

On a nonthly basis, SWEPCO al so offers to pay the
percentage set forth bel ow of specified reasonable fees
and expenses incurred by the Menbers Committee in
connection with the confirmation and adversary
proceedi ng. SWEPCO suggests that the paynent be
limted to 50% of the reasonabl e expenses of [the CCM s
| egal fees incurred beginning in Septenber 1996]. In
addition to these costs and expenses, SWEPCO woul d
agree to pay for any expert wtnesses jointly approved
i n advance. The Menbers may retain any expert they
desire, at the Menbers’ expense.

Thi s agreenent recogni zes that the Joint Plan is
in the best interest of the Menbers, SWEPCO and the
ratepayers and the purpose of this agreenent is to
jointly support our Plan of Reorganization. |In the
event the Menbers abandon the exclusive support of the
Joi nt SVWEPCQO Menbers[] Plan, then the Menbers w ||
rei mburse SWEPCO all of said costs paid by SWEPCO
pursuant to our agreenment within 30 days of witten
notice from SWEPCO. SWEPCO s comm tnent may be
termnated in SWEPCO s sol e discretion by SWEPCO
provi ding the Menbers witten notice and SWEPCO s
obligation to pay shall continue up to the date of
witten notice. The Menbers have no rei nbursenent
obligation in the event of term nation by SWEPCO, ot her
than the obligation to reinburse SWEPCO i n the event of
abandonnent of the excl usive support of the
Menber s/ SWEPCO ] Pl an.

The record does not reflect that any of the CCM nenbers accepted
this offer.

On Novenber 12, 1996, the bankruptcy court approved a naster



di scl osure statenent drafted by the Trustee discussing Cajun and
the reorgani zation in general as well as a suppl enental
di scl osure statenent from each plan proponent. SWEPCO s
suppl enental di scl osure statenent contains a section styled
“Summary of Transactions to OQccur Qutside the Plan,” which
provides in pertinent part as foll ows:

In addition, SWEPCO and the Menbers have agreed

that, in the event the Plan is confirnmed and

consummat ed, as soon as practicable after the cl osing

of the transaction whereby [SWEPCO s affiliate]

acquires the Acquired Assets, SWEPCO shall rei nburse

the Menbers that are constituents of the Menbers’

Committee for their reasonable attorneys fees and

expenses incurred in this bankruptcy proceeding, not to

exceed $1 million in the aggregate. In addition,

SWEPCO nay agree to pay certain expenses of the Menbers

Committee in regard to certain litigation and the plan

confirmati on process.

By the Decenber 6, 1996 voting deadline, the CCM nenbers had
voted overwhel m ngly for the SWEPCO Pl an and the Enron Pl an and
overwhel m ngly against the Trustee’s Plan. The vast majority of
the CCM nenbers listed the SWEPCO Pl an as their first preference
and the Enron Plan as their second preference; the Trustee's Pl an
received no preferential support fromthe CCM nenbers.
Confirmation hearings before the bankruptcy court began on
Decenber 16, 1996. That week, Sout hwest Loui siana Electric
Menber shi p Corporation (SLEMCO) and Poi nte Coupee Electric
Menber shi p Corporation (Pointe Coupee), two nenbers of the CCM

announced in open court that they wished to withdraw their

support of the SWEPCO Pl an and to change their vote and



preference to the Trustee’s Plan. Concordia Electric
Cooperative, Inc., another CCM nenber, shortly followed suit.
Thereafter, the CCM was reconstituted to include only seven
menbers.

On January 2, 1997, SLEMCO filed a notion to disqualify
David Kleiman and his law firm which had represented the CCM
menbers throughout the bankruptcy, because of a conflict of
i nterest based upon Kleiman's prior representation of SLEMCO. (On
January 7, 1997, the bankruptcy court granted SLEMCO s noti on.

On the evening of January 7, 1997, SWEPCO s president, M ke
Smth, nmet with the CCM nenbers who had not w thdrawn support for
t he SWEPCO Pl an and offered to pay them$1 nmillion in two
$500, 000 i nstall ments, one of which was payable i mediately. The
ternms of the paynents were set forth in a letter dated January 9,
1997 from SWEPCO s counsel to David Kleimn that provided in
relevant part as follows:

In light of the action by SLEMCO wherein the
Menbers nmust now seek ot her bankruptcy counsel, the
Menbers and the Menbers’ Conmttee will incur very
substantial transition costs. This will not only
requi re that new bankruptcy counsel spend substanti al
time in reviewng this |ong-standing and conpli cated
case, but that your firmtake all steps necessary for
there to be an orderly and effective transition. These
addi tional costs inpose an even greater burden on the
cooperatives. |In order to assist the Menbers in paying
expenses previously incurred in this bankruptcy
proceedi ng and particularly, for expenses to be
incurred during the transition, SWEPCO has agreed to
pay and/or reinburse the Menbers $1 mllion. These
funds will be provided in tw equal paynents with the
first paynment provided i mediately after receipt of the
requi red agreenents by the participating cooperatives
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and the second paynent wi thin approxi mately one nonth.
These funds will be provided to the Menbers’ Commttee
and the Menbers’ Commttees [sic] wll distribute the
funds as determ ned appropriate by the Conmttee.

One ot her proponent has offered to reinburse each
of the Menber cooperatives expenses. In the event any
Menber supports another plan or receives reinbursenent
fromany other proponent, then the Menber cooperative
agrees to pronptly rei nburse SWEPCO for the respective
expenses paid by SWEPCO and recei ved by such Menber
The cooperative al so agrees to use its best efforts to
obt ai n rei nbursenent from any ot her proponent, in the
event the said cooperative elects to endorse anot her
pl an.

SWEPCO acknow edges and agrees that the Menbers
and SWEPCO nust and will continue to act in the best
interest of their respective ratepayers and Menbers.

We recogni ze the ongoi ng financial pressure that has
been applied to the Menbers, particularly in Iight of

t he renoval of counsel and the incurrence of transition
costs, and this offer is intended to address these
concerns and allow the parties to continue to pursue
the serious bankruptcy issues.

| would appreciate it if each Menber would
acknow edge their agreenent to the terns and provisions
contained herein in witing via separate
correspondence. This agreenent is confidential and
shall not be disclosed to any third parties w thout the
mut ual consent of the parties or as required by |aw.

Some, but not all, of the letters sent out to the CCM nenbers
contained a footnote, added at the direction of Kleimn, at the
end of the second paragraph quoted above that provided as
fol |l ows:
However, in the event of an adverse court ruling such
that the SWEPCO [ ] Menbers Committee Plan is not
selected, but rather a different Plan is sel ected and
that Pl an proponent does not reinburse the Menbers’
attorneys’ fees and expert fees, the Menbers wll not
have to rei mburse SWEPCO
On January 9, 1997, Kleinman al so sent a nenorandumto the
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CCM nenbers stating the foll ow ng:

You will recall that [SWEPCO commtted to a paynent to

the seven (7) Menbers that continue to support SWEPCO

inthe total sumof $1 mllion. The only condition is

that the Menbers will use their best efforts to have

that amount repaid in the event that they support a

different plan proponent at sone date in the future.

On January 16, 1997, Kleinman faxed to SWEPCO s counsel the
consent forns whereby the CCM nenbers accepted the terns of the
January 9, 1997 letter. The consent forns were acconpani ed by a
letter fromKleiman to SWEPCO s counsel stating Kleinman’s
under st andi ng that the January 9, 1997 letter agreenent was to be
nmodi fied by adding the following text to the end of the paragraph
inthe letter where Kleiman had previously requested the addition
of the footnote di scussed above:

In the event of an adverse court ruling such that the

SWEPCO/' [ ] Menbers Commttee Plan is not approved by the

court, but rather a different plan is approved by the

court, and the plan proponent does not reinburse the

Menbers’ attorneys fees and expert fees, the Menbers

w Il have no obligation to rei nburse SWEPCO. Li kew se

in the event that no plan is confirnmed, then in such

event the Menbers shall have no obligation to reinburse

SVEPCO.

David Shaw, the president of the board of Wshi ngton- St.
Tanmany El ectric Cooperative, Inc., one of the remaining CCM
menbers, later informed Ji my Ew ng, Pointe Coupee’s president,
about the paynents. Thereafter, on April 17, 1997, SWEPCO and
the CCMfiled with the bankruptcy court a “Joint Report on
Certain Transition Paynents to the Conmttee of Certain Menbers”

stating that the paynents were nade to defray certain | ega



expenses, particularly in light of Kleiman's disqualification,

and indicating that the paynents were “essentially [an]

accelerat[ion]” of the $1 mllion post-confirmation paynment

described in SWEPCO s suppl enent al di scl osure statenent.

On April 21, 1997, SWEPCO filed with the bankruptcy court

term sheets signed by SWEPCO and the CCM nenbers setting out the

ternms and provisions to be included in a whol esal e power-supply

agreenent between Sout hwestern Wol esal e El ectric Conpany

(SVECO), an affiliate of SWEPCO and the CCM nenbers.

VI.A of the termsheets provided as foll ows:

Par agr aph

SWEPCO agrees to support the Joint Menber/ SWEPCO Pl an

as the sane may be nodified or anended by nutual ly

agreeabl e changes that do not alter the Joint
Menber s/ SWEPCO Plan in material respects (*Joint

Plan”), through the confirmation hearing process and to
provi de whol esal e power to the Menbers pursuant to the

ternms and provisions set forth herei nabove upon

confirmation and the effective date of the Joint Plan,
subject to the terns and conditions set forth in the
Asset Purchase Agreenent and Joint Plan, as long as a

majority of the Menbers (neasured by nunbers of

custoners) support the Joint Plan. The nenbers agree

to continue to exclusively support the Joint Plan,

subj ect to the Bankruptcy Code and Rul es, through the
confirmati on hearing process and, if the Joint Plan is
confirmed, then, at the effective date of the Joint

Plan, to enter into a Power Supply Agreenment with

SWECO, pursuant to the terns and conditions set forth
her ei nabove, as such terns nay be nodified or anended,
and including other conditions and terns agreed to by
the parties. The nenbers nmay el ect to discuss

provi sions of a whol esal e power supply agreenent with
third parties; however, the Menbers, subject to the
Bankruptcy Code and Rules, shall not agree to enter
into a Power Supply Agreenent with any ot her person or
persons unless or until an order is issued i) denying
confirmation of the Joint Plan; ii) confirmng a plan
proposed by anot her plan proponent; or iii) expressly
aut hori zing support of another plan that has been

10



materially amended fromits current version
Addi tional ly, Paragraph V.C of the termsheets set forth the
foll ow ng agreenent regardi ng cost reinbursenent:

SWEPCO and t he Menbers have reached an agreenent on
certain transitional cost reinbursenent provisions as
set forth in [the letter of SWEPCO s counsel] to M.
Kl ei man dated January 9, 1997; and this agreenent is
currently being inplemented. SWEPCO will reinburse the
Menmbers fifty (509 of reasonabl e bankruptcy counsel
litigation expenses (expenses of Altheinmer & Gay and
Dann, Pecar, Newman & Kl ei man) and expert expenses
incurred in support of the Joint Plan, on a nonthly
basi s, beginning January 1, 1997. In the event the
SWEPCO Pl an is confirmed, SWEPCO al so agrees to

rei mburse the cooperatives for reasonabl e outstandi ng
bankruptcy litigation and expert expenses incurred in
support of the Joint Plan up to the total cunulative
sum (for all past or future paynments) of $5,000, 000,
whi ch sum may be increased pursuant to nutua

agr eement .

C. Litigation Regarding the Paynents
On April 18, 1997, the Trustee filed a response to the Joint
Report and a conbi ned noti on and nenorandum seeki ng deni al of
confirmati on of the SWEPCO Pl an and/or di sgorgenent of the
paynments that SWEPCO nmade to the CCM In his notion, the Trustee
claimed that SWEPCO s paynents to the CCM were not adequately
di scl osed prior to being nmade and violated 11 U S. C
§ 1129(a)(4)’ s requirenent that
[a] ny paynent made . . . by the proponent [of a plan of
reorgani zation] . . . for services or for costs and
expenses in or in connection with the case, or in
connection with the plan and incident to the case, [be]
approved by, or subject to the approval of, the

court as reasonabl e.

11 U.S.C. 8§ 1129(a)(4). The Trustee additionally argued that the
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paynents violated 8 1129(a)(1), (2), and (3) of the Bankruptcy
Code because they resulted in discrimnation anongst creditors
and circunvented the “Bankruptcy Code’s provision respecting the
rights of secured creditors and the priority of paynents to
creditors established by the Code.”

The bankruptcy court conducted a hearing on the Trustee’s
nmotion during which it heard six days of testinony from sixteen
W t nesses and received eighty exhibits into evidence.
Representatives of the remaining CCM nenbers, as well as SWEPCO s
president, testified that, as they understood the agreenent
bet ween SWEPCO and the CCM nenbers, the only condition that
SWEPCO pl aced upon the two $500, 000 transition paynents was that
the CCM nenbers would be required to return the funds in the
event that another plan was confirnmed and they received
rei mbursenment fromthe proponent of the confirned plan.

On Septenber 3, 1997, the bankruptcy court issued a detailed
oral ruling denying the Trustee’s notion. The bankruptcy court
made the following findings of fact that are germane to this
appeal :

As early as Novenber 16, 1996, SWEPCO and the
commttee were conducting negotiations wth respect to

rei mbursenent of fees and expenses, which negotiations

the Court found within the certain expenses referred to

in the second sentence of the disclosure statenent.

believe this was of the subject of M. Klieman's [sic]
nmenorandumto the Menbers on that date,? which

2 The bankruptcy court’s reference to the date of this
menor andum i ndi cates that it intended to say that SWEPCO and t he

12



transmtted SWEPCO s offer with respect to fees.

At the Hilton neeting on January 7, M. Smth,
SWEPCO s president, for the first tinme suggested an
imediate $1 million paynent. He testified that the
paynent was nmade to assist the nenbers in their ongoing
struggle for confirmation of the SWEPCO and Menbers
plan. The evidence is overwhelning that the $1 million
paynment, by whatever nanme you choose to call it, was
generally nmade wi thout strings attached. There is no
credi bl e evidence whi ch suggests otherwi se. The only
requi renent was that the funds would be repaid to
SWEPCO in the event that the foll ow ng happened,
anot her plan was confirned and the Menbers received
rei mbursenent under the confirmed plan. The nenbers
al so agreed to use their best effort to negotiate
expense rei nbursenent, as a successful plan proponent.

The question was asked of several w tnesses,
including M. Smth, what did SWEPCO get for their $1
mllion. The answer was generally uniform nothing.
The Court believes, though, that while there was
not hi ng specific that SWEPCO either asked for or was
prom sed, surely they anticipated that the noney woul d
not be used in order to benefit either of the conpeting
pl ans of Enron or Louisiana Generating, but would, in
sone way, further SWEPCO s chances of success. | do
not find this to be inappropriate. The fact is that
SWEPCO was and is a major player in this Chapter 11
case. M. Smth was in court when the Dan Pecar firm
[Kleiman’s firm was disqualified, and he saw the
i npact of the decision on the joint confirmation effort
of SWEPCO and the Conmttee. There was no testinony
what soever that the paynent had been di scussed or even
contenplated prior to January 7. The Court finds the
paynment to be as characterized by SWEPCO, and that is a
transition assistance paynent.

To be sure, allegations of vote buying have
surfaced with respect to this paynent. At the tine the
paynent was concei ved and when it was nmade, however,
the votes were already in. The ballots were filed in
early Decenber 1996. Each nenber had already voted for
the SWEPCO plan. As stated earlier in the terns of the
letter of M. GIlliam[SWEPCO s counsel] of January 9,

CCM had been conducting negoti ati ons regardi ng rei nbursenment of
fees and expenses as early as Novenber 13 rather than 16.

13



clearly indicate that the paynent did not |ock in any
of the nenbers. They were free to neet and negoti ate.
In fact, they did.

A conpl aint was further nade that SWEPCO di d not
di scl ose the paynent to the Court until the Trustee
| earned of the paynent in early April and forced SVWEPCO
to make the disclosure. The Court finds that while the
negoti ati ons between SWEPCO and the commttee were
deened confidential at the time, there was at all tines
an intent to nake disclosure of the paynent at an
appropriate tine. This is clearly borne out by
reference to the draft of the termsheet originally
dated in February 1997. The Court further concl udes
that the second sentence in the SWEPCO di scl osure
statenent placed all parties on notice of the
possibility of the paynent of additional funds may be
negotiated. And | do not believe that this second
sentence of the disclosure statenent should be narrowy
construed.

In late April 1997, SWEPCO and the commttee, the
reconstituted conmttee, caused to be filed with the
court a termsheet executed by the parties. There was,
i n Paragraph 5, |anguage under the phrase “additi onal
ternms,” additional |anguage with respect to fee and
expense rei nbursenent. And | believe that the
inclusion of this language in that agreenent was nerely
the cul mnation of the nonths of negotiation between
SWEPCO and the commttee.

The Trustee and others point to a | ock-in which

was contained in Paragraph 6 of the term sheet,

entitled “Agreenent and Cbligations of the Parties,”

requi ring Menbers to exclusively support the joint

plan. . . . | do not find, however, that the

provi sions of Paragraph 6 of the term sheet suggest

that any violations or any |ock-in has occurred.

The bankruptcy court went on to hold that the paynents were
subject to § 1129(a)(4) but that 8§ 1129(a)(4) did not require the
court’s approval of the paynents prior to their being nmade. It
therefore ordered SWEPCO and the CCMto file an application

“seeki ng nunc pro tunc approval of the paynent[s].” It further
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ordered SWEPCO to nmake no further paynents to the CCMor its
menbers unl ess and until the court found the previously made
paynments reasonable. Pursuant to the bankruptcy court’s
instructions, on October 2, 1997, SWEPCO and the CCM fil ed such
an application. The bankruptcy court denied the application

W t hout prejudice on March 17, 1998. On April 15, 1998, SWEPCO
and the CCM filed a renewed application, which remains pending
before the bankruptcy court.

The Trustee sought | eave of the district court to appeal the
bankruptcy court’s denial of his notion, and the district court
granted perm ssion to appeal. On appeal, the district court held
that the bankruptcy court erred in concluding that (1) SWEPCO s
suppl enental di scl osure statenent adequately disclosed its
paynents to the CCM and (2) the paynents were not conditioned
upon the CCM s excl usive support of the SWEPCO Plan. On this
basis, the district court concluded that the paynents violated 11
US C 8 1129(a)(4) because SWEPCO failed to obtain prior
approval of the paynents fromthe bankruptcy court and the
paynments were made to lock in votes, 8 1125 because SWEPCO had
failed to fully disclose the paynents, 8§ 1123(a)(4) because the
paynments constituted discrimnatory treatnment of creditors within
the sane class, 8 1129(b)(2)(B) because the paynents violated the
absolute priority rule, and 8 1129(a)(3) because the paynents and
their conceal nent were inproper and constituted bad faith. The
district court therefore ordered “disqualification” of the SWEPCO
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Plan on the ground that it is unconfirnmable as a matter of |aw?
and ordered di sgorgenent of the funds paid by SWEPCO to the CCM
menbers. SWEPCO and the CCM appeal these orders. On July 10,
1998, we stayed the district court’s orders. Convinced that
pronmpt confirmation of a plan by the bankruptcy court is of
utnost inportance to all parties in interest, we expedited this
appeal, obtained full briefing, heard extended oral argunent by
the parties on August 4, and now render our deci sion.
1. STANDARD OF REVI EW

Thi s case revol ves around whet her SWEPCO s paynents to the
CCM vi ol at ed various provisions of the Bankruptcy Code. Based on
a series of findings of fact and concl usions of |aw, the

bankruptcy court decided that they did not. 1In holding that the

3 We presune that, in determ ning that SWEPCO s purported
violation of 8§ 1125 barred confirmation of the SWEPCO Pl an, the
district court was relying upon either 8§ 1129(a)(1), which
provides that a plan may not be confirnmed unless “[t] he plan
conplies with the applicable provisions of [Title 11],” or
8§ 1129(a)(2), which provides that a plan may not be confirned
unl ess “[t] he proponent of the plan conplies with the applicable
provisions of [Title 11].” See Mckey's Enters., Inc. v.
Saturday Sales, Inc. (Inre Mckey's Enters., Inc.), 165 B. R
188, 193 (Bankr. WD. Tex. 1994) (“In order to confirma plan the
court nust find that the plan and its proponent have conplied
with the applicable provisions of Title 11. One of those
applicable provisions is § 1125 which requires disclosure of
‘adequate information’.” (citations omtted)). W Iikew se
presunme that, in determning that SWEPCO s purported violation of
8§ 1123(a)(4) barred confirmation of the SWEPCO Pl an, the district
court was relying upon 8 1129(a)(1l). See H R Rep. No. 95-595, at
412 (1977) (“Paragraph (1) [of 8§ 1129(a)] requires that the plan
conply with the applicable provisions of chapter 11, such as
section 1122 and 1123, governing classification and contents of
plan.”), reprinted in 1978 U.S.C C. A N 5963, 6368.
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bankruptcy court erred in so deciding, the district court nade a
series of legal conclusions which we review de novo. In
addition, the district court, either explicitly or inplicitly,
determ ned that certain of the bankruptcy court’s fact-findings
were clearly erroneous. The district court’s determ nation that
certain fact-findings of the bankruptcy court were clearly
erroneous itself constitutes a conclusion of |aw which we al so

revi ew de novo. See Anderson v. City of Bessenmer City, 470 U. S

564, 577-78 (1985); In re Sublett, 895 F.2d 1381, 1384 n.5 (11th

Cr. 1990). That is, we nake an i ndependent assessnent of
whet her the bankruptcy court’s fact-findings are clearly

erroneous. United States Abatenent Corp. v. ©Mbil Exploration

and Producing U.S., Inc. (In re United States Abatenent Corp.),

79 F.3d 393, 397 (5th Cr. 1996). W may conclude that a fact-

finding of the bankruptcy court is clearly erroneous only if “we
are left wwth the definite and firmconviction that a m stake has

been made.” Chanberlain v. Conm ssioner, 66 F.3d 729, 732 (5th

Cir. 1995).
[11. DI SCUSSI ON
SWEPCO and the CCM (coll ectively, the Appellants) contend
that the district court erred by usurping the bankruptcy court’s
fact-finding role and subsequently determ ning that the paynents
from SWEPCO to the CCM viol ated t he Bankruptcy Code and rendered

t he SWEPCO Pl an unconfirnable as a matter of law W address in
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turn each of the sections of the Bankruptcy Code upon which the
district court predicated its determ nation that SWEPCO s
paynments to the CCM rendered the SWEPCO Pl an unconfirmable as a
matter of |aw and that disgorgenent of the paynents was required.
A, Section 1129(a)(4)

The district court concluded that SWEPCO s paynent to the
CCM violated 11 U S.C. 8§ 1129(a)(4). Section 1129(a)(4) provides
that a court shall not confirma Chapter 11 plan of
reorgani zati on unl ess

[a] ny paynent nmade or to be nmade by the proponent, by

the debtor, or by a person issuing securities or

acquiring property under the plan, for services or for

costs and expenses in or in connection with the case,

or in connection with the plan and incident to the

case, has been approved by, or is subject to the

approval of, the court as reasonabl e.
11 U.S.C. § 1129(a)(4). Both the bankruptcy court and the
district court rejected the Appellants’ contention that
8§ 1129(a)(4) is entirely inapplicable to SWEPCO s paynents to the
CCM W agree.

In determning a statute’ s neaning, “the begi nning point

must be the | anguage of the statute.” Estate of Cowart v.

Nicklos Drilling Co., 505 U S. 469, 474 (1992); see also Chair

King, Inc. v. Houston Cellular Corp., 131 F. 3d 507, 511 (5th G

1997). Section 1129(a)(4) by its ternms requires court approval

of “[alny paynent nmade or to be nade by the proponent . . . for

services or for costs and expenses in or in connection wth the

18



case.” 11 U S.C 8§ 1129(a)(4) (enphasis added). The bankruptcy
court’s findings of fact indicate that this | anguage covers the
paynments at issue here.

The bankruptcy court found that the paynents were the
cul m nation of negotiations that began in Novenber 1996. The
Novenber 12, 1996 letter from SWEPCO s counsel to the CCM s
counsel, attached to the Novenber 13, 1996 nenorandum from
Kleiman to the CCM nenbers, indicates that the paynents
contenpl ated by these negotiations were to be for “fees and
expenses incurred by the Menbers Commttee in connection wth the
confirmati on and adversary proceeding.” Further, SWEPCO s
January 9, 1997 letter, which described the terns surroundi ng the
paynments, states that the paynents were “intended to address
the[] concerns [of increased financial pressure on the CCM caused
by the disqualification of its counsel] and allow the parties to
continue to pursue the serious bankruptcy issues.” SWEPCO and
the CCM can hardly argue that the paynents were not “for services
or for costs and expenses in or in connection with the

[ bankruptcy] case.” 11 U.S.C. § 1129(a)(4); see also Leinman v.

Guttman, 336 U.S. 1, 5 8 (1949) (noting that “all paynents,” “in
connection with,” and “incident to,” as used in section 221(4) of
t he Bankruptcy Act, the statutory precursor to 8§ 1129(a)(4),
constituted “pervasive terns” that rendered the statute
applicable to a broad array of paynents not limted to those

payabl e out of the bankruptcy estate); Inre Talley, 97 B.R 312,
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315 (Bankr. WD. La. 1989) (indicating that Leinman warrants a
broad reading of § 1129(a)(4)). Wile a strong argunent m ght be
made that paynents that are not made to fiduciaries and that do
not depl ete the bankruptcy estate need not be subject to court

approval, this is sinply not the decision that Congress has

chosen to nake. See In re Hendrick, 45 B.R 976, 985 (M D. La.
1985) (noting the conpelling nature of a plan proponent’s
contention that judicial scrutiny of its paynent of |egal fees
that did not deplete the bankruptcy estate was unnecessary but
concluding that the plain |anguage of 8§ 1129(a)(4) rendered the
paynments subject to review by the bankruptcy court); Kenneth M

Kl ee, Adjusting Chapter 11: Fi ne Tuning the Plan Process, 69 Am

BAnkR. L. J. 551, 567 (1995) (noting that “[s]ection 1129(a)(4)

has been interpreted literally to require court approval of
paynment of professional fees fromassets of third parties, even
in the context of a creditor’s plan” and contending that “[t]his
par agraph of 8§ 1129(a) should be anended to apply only to
paynments nmade fromestate funds.”). The plain | anguage of
8§ 1129(a)(4) conpels us to conclude that SWEPCO s paynents to the
CCM wer e subject to bankruptcy court approval.

The plain | anguage of 8§ 1129(a)(4), however, |ikew se |eads
us to reject the district court’s construction of 8§ 1129(a)(4) as
requiring in all circunstances that the bankruptcy court review a
paynment subject to 8§ 1129(a)(4) for reasonabl eness prior to the
maki ng of the paynent. The |anguage of the statute nerely states
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that, as a condition precedent to plan confirmation, any paynment
“made or to be nmade by the proponent . . . for services or for
costs and expenses in or in connection with the case, or in
connection with the plan and incident to the case” nust “halve]
been approved by, or [be] subject to the approval of, the court
as reasonable.” 11 U.S. C. § 1129(a)(4). Nothing in this
| anguage purports to require that the bankruptcy court review a
pre-confirmation paynent prior to its being nade.

Furthernore, the legislative history of the statute provides

no indication that Congress intended to inpose such a

requi renent. See Ashland Chem 1Inc. v. Barco Inc., 123 F. 3d 261
266 (5th Gr. 1997) (“Wiere a statute is silent or anbi guous as
to an issue, we next look to the legislative history for guidance
as to the intent of the legislators.”). The House Report
addressing 8§ 1129(a)(4) provides as foll ows:

Paragraph (4) is derived fromsection 221 of present
law. It requires that any paynent nmade or prom sed by
the proponent . . . for services or for costs and
expenses in, or in connection with, the case, or in
connection with the plan and incident to the case, be
disclosed to the court. In addition, any paynent made
before confirmati on nust have been reasonabl e, and any
paynment to be fixed after confirmation nust be subject
to the approval of the court as reasonabl e.

H R Rep. 95-595, at 412 (1977), reprinted in 1978 U S.C. C. A N

5963, 6368. It does not logically follow fromthe fact that a
pre-confirmation paynent “nmust have been reasonable” that the
determ nation that the paynent was reasonabl e nust have preceded

t he paynent.
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Additionally, it is noteworthy that other sections of the
Bankruptcy Code denonstrate that, when Congress w shes to inpose
a requirenent of pre-paynent judicial approval, it knows how to
say so. Section 330, for exanple, provides for the award of
“reasonabl e conpensation” to “a trustee, an examner, [or] a
pr of essi onal person enpl oyed under section 327 or 1103” only
“[a]fter notice to the parties in interest and the United States
Trustee and a hearing.” 11 U.S.C. 8 330(a). Simlarly, 8 331
provides that “[a] trustee, an exam ner, a debtor’s attorney, or
any professional person enployed under section 327 or 1103”" may
apply for interimconpensation or reinbursenent, and that the
court may award such conpensation or reinbursenent “[a]fter
notice and a hearing.” 1d. 8 331. W conclude that Congress’s
express provision for pre-paynent judicial review of paynents in
ot her sections of the Code renders its silence with respect to
the timng of the judicial determ nation of the reasonabl eness of
a paynent subject to § 1129(a)(4) neani ngful .

We decline to inpose a requirenent that the bankruptcy court
determ ne the reasonabl eness of pre-confirmation paynents by a
pl an proponent prior to the nmaking of the paynents in the absence
of any mani festation of congressional intent to create such a
requi renent. At nost, the statute, infornmed by other provisions
of the Code and its legislative history, can be read to require
that pre-confirmation paynents “ha[ve] been approved by . . . the
court as reasonable” prior to confirmation. 11 U S. C
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8§ 1129(a)(4). In this regard, the bankruptcy court correctly
concl uded that the SWEPCO Pl an cannot be approved unl ess and
until it reviews SWEPCO s paynents to the CCM and concl udes t hat
they were reasonable. Assumng that this review takes place and
t he bankruptcy court concludes that the paynents were reasonabl e
(and such determnation is not clearly erroneous), 8§ 1129(a)(4)
poses no barrier to the confirmation of the SWEPCO Pl an.* W
therefore conclude that the district court erred in holding that
8§ 1129(a)(4) bars confirmation of the SWEPCO Pl an sol el y because
SWEPCO did not obtain a determnation fromthe bankruptcy court
that its paynents to the CCM were reasonable prior to making
t hem

The district court went on to conclude that the paynents
could not conply with 8 1129(a)(4) because they were nmade for an
i nproper purpose, i.e., to buy the votes of the CCM nenbers for
t he SWEPCO Pl an, and thereby concl uded that the bankruptcy
court’s conclusion to the contrary was clearly erroneous.
However, the Trustee and the Appellants both agree that the CCM

nenbers’ votes were, as a practical matter, “not worth buying”®

4 In the event that the bankruptcy court determn nes that
the paynents were, in whole or in part, unreasonable, it wll
doubt | ess order the disgorgenent of the unreasonable portion of
the paynents. Assumng that the CCM were to conply with such an
order--we were advised at oral argunent that the CCM has
expressly agreed to do so--8 1129(a)(4) would in all probability
pose no barrier to confirmation of the SWEPCO Pl an

5> In his brief, the Trustee states, “Appellants cheapen the
Menbers’ critical role in this case by deemng their votes ‘not
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because, to say the least, they did not control the class of
unsecured creditors containing their clainms and, in their
capacity as equity interest holders in Cajun,® were deened to
have voted against all three proposed plans because they received
no property under any of them Under the circunstances, the
district court’s conclusion that the bankruptcy court clearly
erred in deciding that the paynents at issue here did not
constitute vote-buying was itself erroneous.

The Trustee argues, however, that the paynents were
nonet hel ess unreasonabl e because they were nade to buy the CCM
menbers’ support for the SWEPCO Plan in the specific formof an
excl usi ve agreenent to enter into power-supply agreenents with
SWEPCO (as set out in the SWEPCO CCM term sheets filed with the
bankruptcy court), thereby inpeding the efforts of the proponents

of the other two plans to negotiate voluntary power-supply

worth buying.” . . . Literally, this is true.”

6 W note that there may be sone question as to whether the
menbers’ interests in Cajun constitute “equity interests” in the
strict sense of the term Cf. In re Wabash Valley Power Ass’n,
72 F.3d 1305, 1313 (7th Cr. 1995) (noting that nmenbers of a
cooperative organi zed under Indiana |law “are not owners in any
usual sense of the terni and that, “[b]y design, in a
co-operative association the concept of profit is inappropriate,
because profit, in its recognized econom c sense, is the wage of
the entrepreneur, and in a co-operative there is no
entrepreneur”). However, as indicated infra, our decision hinges
in no way upon the characterization of the nenbers’ various
interests in Cajun as debt or equity-based. For purposes of this
appeal, we therefore accept the parties’ characterization of
Caj un’s nenbers as possessing both debt clainms and equity
i nterests.
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agreenents with the CCM nenbers. The term sheets reflect that
the CCM nenbers have agreed, expressly subject to the Bankruptcy
Code, to enter into power-supply agreenments with SWEPCO and no
other party “unless or until an order is issued i) denying
confirmation of the [SWEPCO Plan; ii) confirmng a plan proposed
by anot her plan proponent; or iii) expressly authorizing support
of another plan that has been materially anmended fromits current
version.” As counsel for the Trustee indicated in argunent
before the district court, it is this agreenent that the Trustee
chal | enges as unreasonabl e and unl awful under the Bankruptcy
Code.

Even if we assune, strictly for purposes of argunent, that
the SWEPCO' CCM term sheets contain provisions that render the
SWEPCO Pl an unconfirmable, it does not followinexorably that
SWEPCO s paynents to the CCM served as consideration for such
provi sions. Because the only issue litigated before the
bankruptcy court and the district court was the propriety of
SWEPCO s paynents to the CCM (and not the propriety of the
SWEPCO' CCM term sheets in a nore general sense), the potenti al
viability of the Trustee' s argunent on appeal hinges upon a
factual determ nation that SWEPCO conditioned the CCM nenbers
retention of the paynents upon their consent to the agreenents
reflected in the SWEPCO CCM term sheets. It is in this regard
that the Trustee’s argunent fails because the bankruptcy court
made a fact-finding that the paynents were not so conditi oned.
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Specifically, the bankruptcy court concluded that the paynents
were “generally made without strings attached,” and that “[t]he
only requirenent was that the funds would be repaid to SWEPCO i n
the event that . . . another plan was confirned and the Menbers
recei ved rei nbursenent under the confirmed plan.” W cannot say
that this fact-finding is clearly erroneous.

During the six-day hearing that the bankruptcy court
conducted on the Trustee’'s notion, it heard the testinony of
numer ous W tnesses, including SWEPCO s president and
representatives of the CCM nenbers who were involved in the
negoti ati ons surroundi ng SWEPCO s paynents to the CCM The
parties involved in these negotiations testified uniformy that
the only circunstance in which SWEPCO woul d require the CCM
menbers to repay the funds was if another plan was confirnmed and
anot her pl an proponent reinbursed the CCM nenbers’ | egal
expenses. The bankruptcy court was free to, and did, credit this
t esti nony.

The Trustee capitalizes upon the fact that the January 9,
1997 letter from SWEPCO s counsel states that, “[i]n the event
any Menber supports another plan or receives reinbursenent from
any ot her proponent, then the Menber cooperative agrees to
promptly rei mburse SWEPCO for the respective expenses paid by
SWEPCO and recei ved by such Menber.” (enphasis added).
Admttedly, this sentence, considered in a vacuum indicates that
the CCM nenbers nmust return the funds in the event that they
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sinply support another plan. However, the |letter does not
speci fy what the phrase “supports another plan” neans, and it is
uncl ear whether sinply entering into a power-supply agreenent
w th anot her plan proponent would of itself constitute “support”
for another plan as that termis used in the letter. ©Mbreover,
the very next sentence of the letter states that “[t] he
cooperative also agrees to use its best efforts to obtain
rei mbursenent from any other proponent, in the event the said
cooperative elects to endorse another plan.” |If the CCM nenbers
had an absolute obligation to return SWEPCO s paynents in the
event that they sinply chose to support another plan, SWEPCO
woul d likely have little, if any, interest in ensuring that the
CCM nenbers obtai ned rei nbursenent for their | egal expenses from
anot her plan proponent. So long as SWEPCO is repaid, it is
doubt ful that SWEPCO woul d care one way or the other whether the
CCM nmenbers obtain rei mbursenent as wel | .

Mor eover, the January 9, 1997 letter, as nodified by
Klei man’ s January 16, 1997 l|etter, provided that, “[i]n the event
of an adverse court ruling such that the SWEPCO [ ] Menbers
Commttee Plan is not approved by the court, but rather a
different plan is approved by the court, and the plan proponent
does not reinburse the Menbers’ attorneys fees and expert fees,
the Menbers will have no obligation to rei nburse SWEPCO,” and,
“in the event that no plan is confirmed, then in such event the
Menbers shall have no obligation to rei nburse SWEPCO. ”
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Addi tionally, the nmenorandumthat Kleiman sent the CCM nenbers on
the sane date as the January 9, 1997 letter states that the “only
condition [on the CCM nenbers’ retention of the $1 mllion paid
by SWEPCOQl is that the Menbers will use their best efforts to
have that anmount repaid in the event that they support a
different plan proponent at sone date in the future.”

In light of this testinonial and docunentary evidence, we
are not left with the firmand definite conviction that the
bankruptcy court nmade a mi stake in determ ning that SWEPCO did
not condition the CCM nenbers’ retention of its paynments upon
their agreeing to the terns set forth in Paragraph VI.A of the
SWEPCO' CCM ter m sheets. The bankruptcy court’s fact-finding in

this regard is therefore not clearly erroneous. See Chanberl ain,

66 F.3d at 732. As stated earlier, we therefore have no occasion
to determ ne whether the provisions of this paragraph in the term
sheets in any way render the SWEPCO Pl an unconfirnmable. It is
for the bankruptcy court to determne in the first instance
during the confirmation process whether any portion of the

SVEPCQO' CCM t erm sheets renders the SWEPCO Pl an unconfirnabl e.”’

” W note that the bankruptcy court concluded that the
SWEPCO' CCM term sheets did not create an inperm ssible | ock-in
bet ween SWEPCO and the CCM nenbers. W have declined to address
the correctness of this conclusion solely because it is
unnecessary to our disposition of this appeal, which involves
only the propriety of SWEPCO s paynents to the CCM CQur failure
to address the bankruptcy court’s conclusion that no
i nperm ssible lock-in exists should in no way be construed as
inplying that this conclusion is problenmatic.
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W | i kew se do not decide whether the paynents at issue are
ot herwi se reasonable. The ultimate determ nation of the
reasonabl eness of the paynents is a matter to be decided in the
first instance by the bankruptcy court, and it will take up this
matter on disposition of the pending application for nunc pro
tunc approval of paynents filed by SWEPCO and t he CCM nenbers.

We note that 8 1129(a)(4)’ s requirenent that the bankruptcy
court determ ne whet her paynents subject to the subsection are
“reasonabl e” creates a “relatively open-ended standard [that] is
potential ly anbiguous.” See 7 Co.LlER ON BANKRUPTCY § 1129. 03[ 4],
at 1129-39 (Lawence P. King ed., 15th ed. rev. 1998). What
constitutes a reasonable paynent wll clearly vary fromcase to
case and, anong other things, wll hinge to sone degree upon who
makes the paynents at issue, who receives those paynents, and
whet her the paynents are made from assets of the estate. |In the
typi cal case, paynents that are not payable from or reinbursable
by, the bankruptcy estate should not engender anything |ike the
judicial scrutiny devoted to those that are payable out of the
bankruptcy estate. \Where the bankruptcy court has determ ned
that the paynent at issue was for an expense that is routine in
the confection and confirmation of a plan (e.g., for |legal or
accounting services, expert wtness fees, printing, etc.) and
that the paynent has not been made fromand wll not be
rei mbursed by the bankruptcy estate, the court will ordinarily
have little reason to inquire further with respect to the anount
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charged. Bankruptcy courts in general, and this one in
particular, are sufficiently overburdened that they and we should
be chary about succunbing to the exhortations of |litigants to
turn 8 1129(a)(4) into a mandate for an expensive and unnecessary
i nquiry.
B. Section 1125

The district court al so concluded that SWEPCO s paynents to
the CCMviolated 11 U. S.C. 8 1125 because the paynents were not
adequately disclosed. Section 1125(b) provides as foll ows:

An acceptance or rejection of a plan may not be

solicited after the commencenent of the case under this

title froma holder of a claimor interest wth respect

to such claimor interest, unless, at the tine of or

before such solicitation, there is transmtted to such

hol der the plan or a summary of the plan, and a witten

di scl osure statenent approved, after notice and a

hearing, by the court as containing adequate

information. The court may approve a disclosure

statenment wi thout a valuation of the debtor or an

apprai sal of the debtor’s assets.
11 U.S.C. 8§ 1125(b). Section 1125(a)(1) defines “adequate
information” as that termis used in subsection (b) to include
“information of a kind, and in sufficient detail, as far as is
reasonably practicable . . . that would enable a hypotheti cal
reasonabl e i nvestor typical of holders of clains or interests of
the relevant class to nmake an inforned judgnent about the plan.”
Id. 8 1125(a)(1).

The legislative history of § 1125 indicates that, in

determ ning what constitutes “adequate information” with respect
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to a particular disclosure statenent, “[b]Joth the kind and form

of information are |eft essentially to the judicial discretion of
the court” and that “[t]he information required will necessarily
be governed by the circunstances of the case.” S. Rer. No. 95-

989, at 121 (1978), reprinted in 1978 U S.C.C A N 5787, 5907,

see al so Texas Extrusion Corp. v. Lockheed Corp. (Iln re Texas

Extrusion Corp.), 844 F.2d 1142, 1157 (5th Cr. 1988) (“The

determ nation of what is adequate information is subjective and
made on a case by case basis. This determnation is largely
within the discretion of the bankruptcy court.”), vacated on

ot her grounds, Adans v. First Fin. Dev. Corp. (Inre First Fin.

Dev. Corp.), 960 F.2d 23 (5th Cr. 1992).

Assum ng wi thout deciding that a reasonable investor would
consider information regardi ng SWEPCO s paynents to the CCM
whi ch were not nmade out of the bankruptcy estate’ s assets,
material to an infornmed judgnent about the SWEPCO Pl an, we
concl ude that the bankruptcy court did not abuse its discretion
in determ ning that SWEPCO s suppl enental discl osure statenent
adequately disclosed the possibility of the paynents by SWEPCO to
the CCM The suppl enental disclosure statenent provided that
“SWEPCO may agree to pay certain expenses of the Menbers
Committee in regard to certain litigation and the plan
confirmati on process.” This statenent is not limted to post-
confirmati on paynents and thus covers the paynents at issue here.
Wiile it is true that the statenent is quite general, “we find
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that the bankruptcy court did not abuse its discretion in holding
that the [supplenental disclosure statenent] neverthel ess was
adequate to enable a reasonable creditor to nake an i nforned
j udgnent about the [SWEPCOQ Plan.” |1d. The district court
therefore erred in reversing the bankruptcy court’s determ nation
t hat SWEPCO s suppl enental disclosure statenent contained
adequate information with respect to the paynents by SWEPCO to
t he CCM

C. Section 1123(a)(4)

The district court al so concluded that SWEPCO s paynents to
the CCM constituted a violation of 11 U S.C. § 1123(a)(4), which
provides that, “[n]otw thstanding any otherw se applicable
nonbankruptcy law, a plan shall . . . provide the sane treatnent
for each claimor interest of a particular class, unless the
hol der of a particular claimor interest agrees to a |ess
favorabl e treatnment of such particular claimor interest.” 11
US C 8§ 1123(a)(4). However, SWEPCO s paynents to the CCM did
not constitute discrimnation anongst clains of the sane cl ass as
contenplated by this section because the paynents were not
derived, directly or on this record indirectly, from assets of
t he bankruptcy estate, a fact that the district court
acknowl edged when it ordered the paynents returned to SWEPCO
rather than added to the bankruptcy estate. Moreover, as the

bankruptcy court found, the paynents were not nade in
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sati sfaction of the CCM nenbers’ cl ai ns agai nst Cajun, but rather
as reinbursenent for plan and litigation expenses incurred in the
bankruptcy case. Accordingly, the paynents did not violate
§ 1123(a)(4).

D. Section 1129(b)

The district court al so concluded that SWEPCO s paynents to
the CCMviolated 11 U. S.C. 8§ 1129(b). Section 1129(b) all ows
confirmati on of a plan upon request of the proponent despite the
rejection of the plan by one or nore classes “if the plan does
not discrimnate unfairly, and is fair and equitable, wth
respect to each class of clainms or interests that is inpaired
under, and has not accepted, the plan.” 11 U S.C. 8§ 1129(b)(1);
3 DaviD G EPSTEIN ET AL., BankruPTCY 8§ 10-19, at 35 (1992). The
subsection provides that, “[w]jith respect to a class of unsecured
clains,” a plan is “fair and equitable” only if “the hol der of
any claimor interest that is junior to the clains of such class
W Il not receive or retain under the plan on account of such
junior claimor interest any property.” 11 U S C
8§ 1129(b)(2)(B)(ii). This is known as the absolute priority

rul e. See Phoenix Mut. Life Ins. Co. v. Geystone IIl Joint

Venture (Iln re Geystone |11 Joint Venture), 995 F.2d 1274, 1276

(5th Gr. 1991).
The district court’s conclusion that SWEPCO s paynents to

the CCM viol ated the absolute priority rule is problematic for
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the sanme reasons that led us to reject the district court’s
conclusion that the paynents violated 8 1123(a)(4). In
particul ar, the paynents were not nade “on account of [the CCM
menbers’] [unsecured] clainf{s] or [their equity] interest[s].”
11 U.S.C. 8§ 1129(b)(2)(B)(ii). Accordingly, the district court
erred in concluding that § 1129(b) precluded confirmation of the
SWEPCO Pl an by reason of SWEPCO s paynents to the CCM

E. Section 1129(a)(3)

The district court also concluded that, in Iight of SWEPCO s
paynents to the CCM 11 U. S.C 8§ 1129(a)(3) precluded
confirmati on of the SWEPCO plan as a matter of |aw because the
paynments were thensel ves i nproper and SWEPCO further inproperly
conceal ed them Section 1129(a)(3) provides that a plan may not
be confirmed unless “[t]he plan has been proposed in good faith
and not by any neans forbidden by [aw.”

In construing 8 1129(a)(3), we have noted that “[t]he
requi renment of good faith nust be viewed in light of the totality
of the circunstances surroundi ng establishnment of a Chapter 11
pl an, keeping in mnd the purpose of the Bankruptcy Code is to
gi ve debtors a reasonabl e opportunity to nake a fresh start.”

Fi nanci al Sec. Assurance Inc. v. T-H New Ol eans Ltd. Partnership

(Inre T-H New Oleans Ltd. Partnership), 116 F.3d 790, 802 (5th

Cr. 1997); see also Jasik v. Conrad (In re Jasik), 727 F.2d

1379, 1383 (5th Gr. 1984) (“The ‘good faith’ of a reorganization
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pl an nust be ‘viewed in light of the totality of the
ci rcunst ances surroundi ng confection’ of the plan.” (quoting

Public Fin. Corp. v. Freeman, 712 F.2d 219, 221 (5th Gr.

1983))). We have al so observed that “[t]he bankruptcy judge is
in the best position to assess the good faith of the parties’
proposals.” |d.

The bankruptcy court made a factual determ nation that the
paynments were not made in bad faith and that SWEPCO and the CCM
at all tinmes intended to nake appropriate disclosures. W cannot
say that this fact-finding was clearly erroneous. Additionally,
neither the district court nor the Trustee has denonstrated any
i ndependent illegality that would inplicate 8§ 1129(a)(3)’s
requi renent that a plan proponent not propose a plan “by any
means forbidden by law.” See 11 U S.C 8§ 1129(a)(3). As such,
the district court erred in concluding that 8§ 1129(a)(3) rendered
t he SWEPCO Pl an unconfirmable as a matter of |aw by reason of
SWEPCO s paynents to the CCM

' V.  CONCLUSI ON

The district court erred in “disqualifying” the SWEPCO Pl an
on the ground that it is unconfirmable as a matter of |aw by
reason of SWEPCO s paynents to the CCM Because the bankruptcy
court has not yet determ ned the reasonabl eness of these
paynments, the district court |likewise erred in ordering their

di sgorgenent. W therefore REVERSE the district court’s orders
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di squal i fying the SWEPCO Pl an and requiring disgorgenent of the
paynments from SWEPCO to the CCM The stay entered by this court
on July 10, 1998 is vacated. The costs of this appeal shall be

borne by the appellees. The mandate shall issue forthwth.
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