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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30978

REXFORD KI PPS, CARCL Kl PPS AND KYLE KI PPS,
Pl ai ntiffs-Appellants,
vVer sus

JAMES CAI LLI ER, RAY AUTHEMENT,
NELSON J. SCHEXNAYDER, JR., AND NELSON STCKLEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

Decenber 6, 1999
Bef ore WENER, DeMOSS and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Plaintiffs appeal the district court's orders denying their
motion in limne, dismssing the case for failure to state a
claimand granting defendants' notion for summary judgnent. W
VACATE in part and AFFIRM in part.

FACTUAL H STORY AND PROCEEDI NGS BELOW

Rexford Ki pps (“Ki pps”) was an assistant football coach at

the University of Southwestern Louisiana (“USL”) for

approxi mately el even years. Kipps's son, Kyle Kipps (“Kyle”),

was a talented football player in southern Louisiana. Kyle was

actively recruited by several universities in 1996 and 1997.



In March of 1996, Nelson Stokley (“Stokley”), USL's head
football coach, told Kipps that if Kyle did not attend USL, then
he was to attend a college or university outside of Louisiana.

St okl ey warned Ki pps that under no circunstances was Kyle to
attend a Loui siana university other than USL.

On February 2, 1997, Kyle notified Stokley that he had
orally commtted to attend Loui siana State University (“LSU) on
a football scholarship and that this comm tnent would soon be
reduced to witing. The next day, Stokley advised Kipps that he
was to forbid Kyle to nenorialize the oral commtnent to play
football for LSU  Kipps responded that he would not (indeed,
could not) conmmand his son to refuse to reduce the verbal
commtnent to witing.

Based on Kyle's decision to attend LSU, Stokley term nated
Ki pps's enploynent with USL. In a February 20, 1997, letter,

Nel son Schexnayder, Jr. (“Schexnayder”), USL Director of

At hl etics, advised Kipps, based on Stokley's recomendati on, that
Ki pps's enploynent with USL woul d be term nated effective June
30, 1997. Ray Aut henent (“Authenent”), President of USL, was
provided with a copy of this letter and subsequently approved

Kipps's termnation. Additionally, Janmes Caillier (“Caillier”),

Presi dent of the Board of Trustees for Louisiana State Col | eges
and Universities approved Kipps's term nation.
On July 22, 1997, plaintiffs instituted an action agai nst

St okl ey, Schexnayder, Authenent and Caillier, in their individual



capacities, asserting, inter alia, constitutional clainms and
Loui siana state law clains. On August 28, 1997, defendants
St okl ey, Schexnayder and Authenent filed a notion to dism ss
pursuant to FED. R Qv. P. 12(b)(6). This notion was anended
shortly thereafter to add Caillier.

On Cctober 31, 1997, the district court deni ed defendants
notion to dismss the clainms asserted under 42 U.S.C. § 1983
(1994) and granted defendants' notion as to the pendent state | aw
clains under LA Cv. CobeE ANN. art. 2315.6 (West 1999) and LA Rev.
STAT. ANN. § 23:631 (West 1999).

St okl ey, Schexnayder and Aut henment next filed a notion for
summary judgnent pursuant to FED. R CQv. P. 56, asserting, inter
alia, that the at-will enploynent status of Kipps precluded any
wrongful term nation action; that the defendants were entitled to
qualified imunity; and that Kipps's termnation was justified
due to the effect that Kyle's choice of colleges woul d have on
USL's ability to recruit athletes and on alumi relations. The
next day, these defendants also filed a notion for sanctions
against plaintiffs' counsel. On March 27, 1998, Caillier filed a
summary judgnent notion asserting, inter alia, that he did not
participate in Kipps's termnation and that Kipps's at-w |
enpl oynent status precluded a wongful term nation claim
Plaintiffs noved to oppose the sunmary judgnment notions and the
nmotion for sanctions. |In addition, plaintiffs filed notions in
limne to exclude, inter alia, the following: (1) the qualified

imunity defense and (2) the justification defense.



The district court denied plaintiffs' notions in |imne and
grant ed St okl ey, Schexnayder and Authenent's notion for summary
judgnent on qualified imunity grounds. The district court
granted appellee Caillier's notion for sunmmary judgnment on
simlar grounds and granted defendants' notion for sanctions
against plaintiffs' counsel.

Plaintiffs invoke the jurisdiction of this court pursuant to
28 U S.C. 8 1291 (1994) and present the follow ng issues for
interlocutory appeal:

1. Did the district court commt reversible error in

dismssing plaintiffs' clainms based on the theory
that “Qualified Inmunity” exenpted the defendants
fromliability?

2. Did the district court commt reversible error in

refusing to grant plaintiffs' Mtion to Exclude
any Evidence as to the Defense of Justification?

3. Did the district court commt reversible error
when it sanctioned plaintiffs' counsel?

4. Did the district court commt reversible error in

dismssing plaintiffs' pendant state |aw cl ains
under LA. Qv. CobeE ANN. art. 2315.6 (West 1999)?

SECTI ON 1983 CLAI M
The district court granted defendants' sunmmary judgnent and
dism ssed plaintiffs' constitutional clains based on the doctrine
of “Qualified Imunity.” W review a grant of a summary judgnent
de novo. See Steadnman v. Texas Rangers, 179 F.3d 360, 366 (5th
Cr. 1999). Summary judgnent shall be entered in favor of the
moving party if the record, taken as a whole, "shows] that there

IS no genuine issue as to any material fact and that the noving



party is entitled to a judgnent as a matter of law" Feb. R Qw
P. 56(c). A factual dispute is "genuine" where a reasonable jury
could return a verdict for the nonnoving party. See Crowe V.
Henry, 115 F.3d 294, 296 (5th Cr. 1997). |If the record, taken
as a whole, could not lead a rational trier of fact to find for
the non-noving party, then there is no genuine issue for trial.
See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S
574, 597 (1986); Scales v. Slates, 181 F. 3d 703, 708 (5th Cr.

1999) .
Qualified Imunity
Public officials acting within the scope of their official
duties are shielded fromcivil liability by the qualified

immunity doctrine. See, e.g., Harlow v. Fitzgerald, 457 U. S.
800, 815-19 (1982); Morris v. Dearborne, 181 F. 3d 657, 665 (5th
Cr. 1999). CGovernnent officials are entitled to qualified
immunity “insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a
reasonabl e person woul d have known.” Harlow, 457 U S. at 818.1
In order to establish that the defendants are not entitled
to qualified inmmunity, plaintiffs nust satisfy a three-part test.

See, e.g., Mrris, 181 F.3d at 665. First, “[a] court evaluating

1 Wth the announcenent of this wholly objective standard,
the Suprenme Court rejected the subjective, good faith el enent of
the qualified i munity defense adopted in Wod v. Strickland, 420
U S. 308, 321 (1975). Cf. Schultea v. Wod, 47 F.3d 1427, 1431
(5th Gr. 1995 (“The Court's deletion of the subjective el enent
of good faith rested on the pragmatic judgnent that it
"frequently has proved inconpatible with our adnonition
that insubstantial clains should not proceed to trial."'"”)
(quoting Harlow, 457 U S. at 815-16)).

5



a claimof qualified inmmunity nust first determ ne whether the
plaintiff has alleged the deprivation of a constitutional right
at all.” WIson v. Layne, --- US ---, ---, 119 S. C. 1692,
1697 (1999); see also Mrris, 181 F.3d at 665. Second, the court
must “determ ne whether that right was clearly established at the
tinme of the alleged violation.” WIlson, --- US at ---, 119 S
. at 1697. Finally, the court “nust determ ne whether the
record shows that the violation occurred, or at |east gives rise
to a genuine issue of material fact as to whether the defendant
actually engaged in the conduct that violated the clearly-
established right.” Morris, 181 F. 3d at 666 (quoting Kerr v.
Lyford, 171 F.3d 330, 339 (5th Cir. 1999)).2 |If it is determ ned
that the official's conduct was unconstitutional, then the court
must deci de whet her the conduct was nonet hel ess “objectively
reasonable.” See Eugene v. Alief Indep. School Dist., 65 F.3d
1299, 1305 (5th Gr. 1995).

Assum ng arguendo that defendants violated Kipps's clearly
est abl i shed constitutional liberty interest® in famlial
association,* the resolution of this issue turns on whether the

def endants' actions were “objectively reasonable.” Because we

2 This prong is not at issue since defendants do not
chal l enge the core facts as asserted by plaintiffs.

3 In addition to the issues we address in this opinion,
plaintiffs claimthat the district court conmtted an additional
error when it converted plaintiffs' clained liberty interest into
a property interest. Because we assune the existence of such
interest, it is not necessary for us to reach this question.

4 Whether a constitutional liberty interest is inplicated
by the facts of this case is highly questionable.
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find that defendants' actions were objectively reasonable, we
affirmthe district court's dism ssal of Kipps's 1983 claimon
the basis of qualified imunity.

Even if defendants violated Kipps's clearly established
constitutional right, they are still entitled to qualified
inmmunity if their actions were objectively reasonabl e.

“Qbj ective reasonableness is a matter of law for the courts to
decide, not a matter for the jury.” WIIlians v. Branmer, 180 F.3d
699, 703 (5th Gr. 1999); see also Wlson, --- US at ---, 119
S. . at 1699 (“[Whether an official protected by qualified
immunity may be held personally liable for an allegedly unl awf ul
official action generally turns on the 'objective |egal

reasonabl eness' of the action.”) (quoting Anderson v. Creighton,
483 U.S. 635, 639 (1987)).

The record indicates that Kipps was fired because his son
chose to play football for a Louisiana school other than USL
Not wi t hst andi ng the defendants' subjective notivation and belief

as to the | awful ness of their conduct,® we find the defendants

> Defendants appear to argue on brief that because Kipps

was an at-will enployee, it was reasonable to fire himfor any
reason whatsoever. Kipps's status as an at-will enployee is
irrelevant to our analysis of this issue. It is well established

inthis Grcuit that public authorities nmay not discharge an at-
w Il enployee for exercise of his constitutionally protected
rights.

Al t hough public school authorities may di scharge an
enpl oyee unprotected by a reasonabl e expectati on of
conti nued enpl oynent for any job-related reason or for
no reason at all, it is well established that they may
not do so for a reason which infringes “constitutionally
protected rights.”



nmotivation for termnating Ki pps was objectively reasonable. See
Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1187 (5th Gr. 1990)
(holding that “even an officer who subjectively intends to act
unreasonably is entitled to immnity if his actions are

obj ectively reasonable”) (citing Malley v. Briggs, 475 U S. 335,
341 (1986)). Defendants' notivation, according to the record in
this case, was to mtigate the damage that Kyle's attendance at
LSU as opposed to USL woul d have on alummi rel ations and
recruiting efforts.®

The summary judgnent record of this appeal contains no facts

Brantley, 718 F.2d at 1358 (quoting Perry v. Sindermann, 408 U. S.
593, 597 (1972)). Defendants' counsel conceded this point at

oral argunent. Furthernore, the policy of the Board of Trustees
allowing for the firing of an at-will enployee, as interpreted by
defendants, is also irrelevant to our analysis of this issue.
“Such a policy, of course, could not nake reasonable a belief
that was contrary to a deci ded body of case law.” WIson, ---
UusS at ---, 119 S. C. at 1701. See also Babb, 33 F.3d at 478
n.8 (holding that city policy regarding arrest procedure is
irrelevant to qualified imunity analysis).

6 Simlar considerations are part of the bal ancing test
i nherent in defendants' alternative defense of justification.
Because we affirmthe district court's dismssal of plaintiffs
clains based on qualified immunity, we do not speak to its ruling
on justification except to coment on a key el enent of the
defense: the proffered expert opinion of Spike Dykes. Under this
Circuit's pre-Kunho Tire interpretation of Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579 (1993), the testinony of M.
Dykes woul d have been inadm ssi bl e because it is specul ative and
not anenable to scientific verification. See Mwore v. Ashland
Chemcal, Inc., 151 F.3d 269 (5th Cr. 1998) (en banc). If
anyone is an expert in recruiting football talent and al umi
relations, Spike Dykes is such a person. The test of
adm ssibility in Rule 702 is a flexible one that nmust be tailored
to the facts of each case. See Kumho Tire v. Carm chael, ---
us. ---, ---, 119 s, . 1167, 1175 (1999) (“Daubert nakes clear
that the factors it nmentions do not constitute a 'definitive
checklist or test.'”) (quoting Daubert, 509 U S. at 593 (“Many
factors will bear on the inquiry, and we do not presune to set
out a definitive checklist.”)).



upon which we could find that defendants' actions were

obj ectively unreasonable. The district court's ruling that al

defendants are entitled to qualified imunity is AFFI RVED
SANCTI ONS AGAI NST PLAI NTI FFS' COUNSEL

Plaintiffs assert that the district court erred in
sanctioning plaintiffs' counsel (“Sinon”) for a letter Sinon sent
to potential defendants in connection with this case. Although
the magi strate judge concluded that Sinon's behavior did not
merit sanctions, she suggested that he wite an anendatory letter
“to explain . . . any anbiguities regarding the intent and tone
of his original letter.” The district court granted the
def endants' notion for sanctions and required Sinon to send the
anendatory letter. Sinon sent the mandated |letter, but
nonet hel ess appeals the district court's decision. Because we
hold that the district court abused its discretion, we VACATE its
ruling on this issue.

The inposition of sanctions by a district court is reviewed
for abuse of discretion. See Chaves v. MV Media Star, 47 F.3d
153, 156 (5th G r. 1995). *“A court abuses its discretion when
its ruling is based on an erroneous view of the law or on a
clearly erroneous assessnent of the evidence.” 1d. (citing
Cooter & Gell v. Hartmax Corp., 496 U S. 384, 405 (1990)).

Al t hough a district court has inherent power to issue
sanctions against attorneys for bad faith conduct in litigation,
see Chanbers v. NASCO, Inc., 501 U S. 32, 43-46 (1991), the

threshold for the inposition of such sanctions is high. See



Chaves, 47 F.3d at 156. “In order to inpose sanctions agai nst an
attorney under its inherent power, a court nust nmake a specific
finding that the attorney acted in 'bad faith.'” 1d.

The district court abused its discretion in inposing
sanctions on Sinon. Not only did the district court fail to nake
a specific finding as to the bad faith of Sinon's actions, but
its sanctioning order was issued in the face of the nagistrate's
finding that Sinon's actions were not “a bad faith attenpt to
di srupt or delay these proceedings.” Because a specific finding
as to the bad faith of Sinon's actions was not nmade, and indeed,
one could not be made fromthis record, we VACATE the district
court's order inposing sanctions on Sinon.

“BYSTANDER RECOVERY” CLAI M

Plaintiffs assert that the district court commtted
reversible error in dismssing their pendent state |law claim
under article 2315.6 of the Louisiana Cvil Code for failure to
state a clai mupon which relief can be granted.’” W di sagree.

A Rule 12(b)(6) order of dismssal for failure to state a

claimon which relief can be granted is reviewed de novo, and

" Appellee Caillier asserts that we |ack appellate
jurisdiction over this claimbecause plaintiffs' appeal of this
ruling was untinely. See FED. R App. P. 4(a)(1)(A. W
disagree. Plaintiffs' notice of appeal was filed well wthin the
required thirty days of the district court's August 18, 1998
order. That notice of appeal covers the district court's August
18, 1998 rulings, the district court's August 28, 1998 rulings
and “all subsidiary rulings occurring during the pendency of this
action.” Because the district court's Cctober 31, 1997, 12(b)(6)
ruling is not subject to Rule 54(b), it falls within the purview
of “subsidiary rulings occurring during the pendency of this
action.” Therefore, our jurisdiction is proper.
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"W ll not be affirnmed unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
would entitle himto relief." Anderson v. Pasadena | ndep. Sch.
Dist., 184 F.3d 439, 443 (5th Cr. 1999) (quoting Bl ackburn v.
City of Marshall, 42 F.3d 925, 931 (5th Cir. 1995)).

Article 2315.6 of the Louisiana Cvil Code is a “bystander
recovery” statute that allows certain “persons who view an event
causing injury to another person, or who cone upon the scene of
an even soon thereafter, [to] recover damages for nental anguish
or enotional distress that they suffer as a result of the other
person's injury.” LA Qv. CooE ANN. art. 2315.6 (West 1999). W
are conscious of the fact that Louisiana's highest court is the
appropriate place to seek the proper interpretation of this
statute. See Sanchez v. Liggett & Myers, Inc., 187 F.3d 486, 492
(5th Gr. 1999) (“If the state through its highest court has
spoken clearly in interpreting its law, it is not within the
authority of this Court to reinterpret that law ") (Parker, J.,
dissenting). The Louisiana Suprene Court recently “[spoke]
clearly in interpreting” this statute.

In Trahan v. McManus, 728 So. 2d 1273 (La. 1999), rev'g 689
So. 2d 696 (La. C. App. 1997), the parents of a 36-year-old
patient, Terry Trahan, who died after he was negligently
di scharged fromthe hospital, brought suit for bystander damages
agai nst the doctor who discharged their son. Several hours after
bei ng brought hone fromthe hospital, Terry conpl ained of severe

pain and his condition deteriorated. He died in the presence of

11



his parents approxi mately seven hours after his discharge from
t he hospital

The Loui siana Suprene Court held that, assum ng the doctor's
negli gent om ssion was the “event” that caused Terry Trahan's
injury, it “was not an injury causing-event in which the clai mant
was cont enporaneously aware that the event caused harmto the
direct victim as required for recovery of Article 2315.6
damages.” Trahan, 728 So. 2d at 1280. |In reaching this
deci sion, the Trahan Court adopted the reasoning set forth in
Lej eune v. Rayne Branch Hosp., 556 So. 2d 559 (La. 1990), and
made the followi ng statenent: “The requirenents of Article
2315. 6, when read together, suggest a need for tenporal proximty
between the tortious event, the victims observable harm and the
plaintiff's nmental distress arising froman awareness of the harm
caused by the event.” 728 So. 2d at 1279.

The facts interpreted in plaintiffs' favor show that neither
Carol nor Kyle actually viewed or “[cane] upon the scene” of the
event-causing injury (Kipps's termnation), but were nerely
“notified” or “informed” of the event after it occurred.® They
do not fit within the framework of Article 2135.6 or the case | aw

interpreting it. Therefore, the district court's dismssal of

8 We do not comment on the second prong of Article 2315. 6:
whet her the harm suffered by Ki pps was traumati c enough “that one
can reasonably expect a person in the claimant's position to
suffer serious nental anguish or enotional distress fromthe
experience.” LA Qv. CooE ANN. art. 2315.6(B) (West 1999). Cf
lrvin v. Foti, No. 99-1526, 1999 W 504916, at *5 (E.D. La. July
13, 1999) (“[Witnessing the arrest of a child, while traumatic
is sinply not the kind of injury contenplated by Art. 2315.6.7).
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the plaintiffs' “bystander recovery” claimis AFFI RVED
CONCLUSI ON
For the foregoing reasons, we VACATE in part and AFFIRM in

part the decision of the district court.
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DeMOSS, Circuit Judge, specially concurring:

| concur in the result reached by the ngjority opinion as to
all issues.

| wite separately to express ny view that our decision
affirmng the district court’s grant of qualified immunity should
be based upon the ground that the Kippses failed to state a cause
of action for the violation of a clearly established
constitutional right, rather than upon the ground that
Schexnayder’s decision to fire Kipps nerely because Ki pps’ son
deci ded upon anot her university was objectively reasonable as a
matter of |law. Watever the factual or |egal paraneters of the
anor phous “constitutional liberty interest in famlial
association” that the nmajority opinion assunes into existence,
find no support in the case law for the proposition that such a
right was clearly established when Ki pps was fired or even that
such a right is clearly established today. In sum | agree that
the defendants are entitled to qualified immunity as a matter of
law, but | would affirmon the nuch stronger ground that the
Ki ppses failed to state a claimfor violation of a clearly
establ i shed constitutional right.

| wite also to express ny dismay that the majority has used
this opportunity to “conmment on a key elenent” of the defendants’
alternative justification defense, notwithstanding the nmajority’s

di scl ai mer that such coments are unnecessary to this Court’s
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di sposition and “do not speak” to the district court’s actual
ruling on the justification defense. Gven the majority’s
concession that it need not, and i ndeed does not, reach the

i ssue, see Majority Opinion at 9 n.6, | would avoid “comenting”
on the law or the facts governing that defense by deleting
footnote 6 in the majority opinion. The majority has taken a
contrary approach, choosing to interject its own and rather
sinplistic view of the conplex issues raised by the need to

har noni ze the Suprene Court’s dispositions in Daubert v. Merrel
Dow Pharmaceuticals, Inc., 509 U S 579, 113 S. C. 2786 (1993),
and Kumho Tire v. Carmchael, __ US _ , 119 S. Q. 1167, 1175
(1999). That such an approach is inappropriate is perhaps best
illustrated by the majority’s decision to el evate Coach Dykes (as
a matter of |law and presumably for all future cases) to the
status of an expert based upon sone perceived change in the |aw
arising fromKunmho. Kunmho was not decided until after briefing
was conplete in this case, and there is no adversarial briefing
on the inport of Kumho. Moreover, the Court’s determ nation that
the defendants are entitled to qualified i munity nmakes any
“comments” on the effect of Kumho immterial to the Court’s
decision. In sum footnote 6 is nothing but gratuitous dicta
whi ch has no place in and fornms no part of our decision in this

case.
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