IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31098

In The Matter of: HORACE J. LEWS, JR ,

Debt or .
LOUI SI ANA DEPARTMENT OF REVENUE AND TAXATI ON

Appel | ant,
ver sus
HORACE J. LEWS, JR

Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

January 7, 2000
Bef ore REYNALDO G GARZA, JOLLY, and WENER, C rcuit Judges.
WENER, Circuit Judge:
In this bankruptcy appeal we nmust answer the question whet her
t axes owed by Chapter 7 Debtor-Appellee Horace Lewws (“Lewis”) to
the Appellant Louisiana Departnent of Revenue & Taxation (“LDR’)
are excepted from discharge in bankruptcy. W find that Lews’s

tax obligations were not dischargeable and therefore reverse.

l.
FACTS AND PROCEEDI NGS
The Internal Revenue Service (“IRS’) audited Lewi s’s federal

incone tax returns for tax years 1982 through 1991, and determ ned



that he owed additional federal tax for each of these years. A
Loui si ana t axpayer whose federal incone tax returns are so adj usted
isrequired by statute to furnish a statenent to the LDR di scl osi ng
the nature and anobunt of the adjustnents.! Consistent with this
requi renent, Lewis filed anended Louisiana incone tax returns on
August 22, 1995 for tax years 1982-91. Lew s did not, however,
remt the additional tax liability reflected on his anmended
Loui si ana returns.

On Cctober 27, 1995, the LDR sent Lewis ten notices of
proposed assessnent, frequently referred to as “15-day letters,”
one for each tax year at issue. These notices, printed on a
standard LDR form state the nature and the amount of the tax
liability, including related interest and penalties, and i nformthe
t axpayer that he has 15 days fromthe date of the notice either to
(1) protest the proposed assessnent or (2) pay it. The bottomone-
third of each notice is a paynent coupon.

As Lewis neither paid not protested tinely, the LDR issued
formal notices of assessnent for each of the ten tax years at
i ssue. The parties have stipulated that the LDR sent these fornal
notices of assessnent to Lewis by certified mail on Decenber 8,
1995.

Lews filed for Chapter 7 bankruptcy protection on July 11,
1996. The LDR submtted a proof of claim asserting that Lew s
owed taxes, interest, and penalties totaling $19,375. The IRS al so

filed a proof of claim for unpaid taxes and interest. Lew s

'See LA. Rev. Star. § 47:103 C
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responded by filing the instant adversary proceedi ng agai nst both
the IRS and the LDR, seeking a determnation that his state and
federal tax debts were dischargeable in bankruptcy. Prior to
trial, the |IRS conceded that Lewis's federal tax debt was
di schargeable, leaving as the only issue before the bankruptcy
court whether Lewis’'s debt to the LDR is dischargeable. After
trial, the bankruptcy court ruled in Lews’s favor, concl udi ng t hat
the debts were dischargeable. The LDR appeal ed, and the district
court affirnmed the bankruptcy court’s ruling. The LDRtinely filed
this appeal .
1.
ANALYSI S

A. Jurisdiction & Standard of Revi ew

W have jurisdiction under 28 U S C. 8§ 158(d) to hear
bankruptcy appeals from final judgnents of the district courts.
The determ native issue before us is the neaning of “assessed” as
that termis usedin 11 U. S.C. 8 507(a)(8)(A)(ii) of the Bankruptcy
Code. This is a question of |law and therefore subject to de novo
revi ew. 2

B. Di schargeability of Lewis’'s Tax Debts

Ceneral ly, the bankruptcy court discharges Chapter 7 debtors
from all of their pre-petition debts, subject to a nunber of

exceptions.? One of the exceptions, found in 11 US C 8§

2See Matter of Kennard, 970 F.2d 1455, 1457-58 (5th Cir. 1992)
(questions of law in bankruptcy appeals are reviewed de novo).

3See 11 U.S.C. § 727(a).



523(a) (1) (A), denies discharge for, inter alia, taxes granted

priority in distribution wunder § 507(a)(8)(A((ii).* That
subsection provides in relevant part that all owed unsecured cl ai ns
of governnental units are given priority —and are thus rendered
nondi schargeable by 8§ 523(a)(1)(A) — to the extent that such
clains are (1) for a tax on or neasured by inconme or gross
receipts, and (2) assessed during the 240-day period inmmedi ately
preceding the date the bankruptcy petition is filed. Whet her
Lews’s debt to the LDR is dischargeable turns on whether this
exception to discharge applies.

Lewi s concedes that the taxes at issue are taxes on incone;
therefore they satisfy the first requirenent of 8 523(a)(1)(A).
What remains for us to determ ne is whether the subject taxes were
assessed nore than 240 days before July 11, 1996. The bankruptcy
court and the district court each engaged in a detail ed anal ysi s of
the Louisiana Revised Statutes, and each concluded, under
alternative rationales, that the LDR assessed Lewis nore than 240
days before July 11, 1996, nmaking his tax obligation di schargeabl e
i n bankruptcy.

The argunents nmade by the parties on appeal (like their
argunents to the bankruptcy and district courts) are directed
solely to ascertaining the nonent when the Louisiana Revised

Statutes |l abels the taxes as “assessed.” As we shall show,

“Prior to trial, the LDR withdrew its argunent that the
anended returns Lewis filed on August 22, 1995 are returns filed
wthin tw years prior to the filing of Lew s’'s bankruptcy
petition. This rendered inapplicable the exception to discharge
codified at 11 U S.C. 8 523(a)(1)(B)
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however, the question before us is not when the taxes were deened
“assessed” by Louisiana | aw, but rather when the substantive | egal
ri ghts afforded by Loui siana | aw created circunstances that federal
| aw, specifically 8 507(a)(8)(A)(ii), recognizes as an assessnent.
Thus our task is twofold: W nust first identify when taxes are
consi dered assessed for purposes of 8 507(a)(8)(A)(ii); then we
must anal yze the substantive rights (not nerely the | abel s) created
by Louisiana law to determi ne when the taxes were assessed for
pur poses of 8§ 507(a)(8)(A)(ii).

1. The Meaning of “Assessed” Under 11 U.S.C. 8§ 507(a)(8)

Det erm ni ng when taxes were “assessed” within the neani ng of
t he Bankruptcy Code is a question of federal law.® The Code does
not supply a definition. Generally, when that is the case, we turn
to the legislative history in an attenpt to gl ean congressional
i ntent. Regrettably, our effort in that regard bore no fruit.
Dictionaries are simlarly unhelpful, not because they do not
supply a definition, but because they assign so many different

neanings to this term?®

See Inre Garfinckels, Inc., 203 B.R 814, 817 (D.D.C. Bankr.
1996) (holding that the definition of *“assessed,” “is a Federal
guestion, not a state | aw question. Wile Maryl and | aw est abl i shes
certain events with respect to the inposition of atax, Federal |aw
det erm nes whet her those events constitute an assessnent.”); King
v. Franchise Tax Board (In re King), 961 F.2d 1423, 1427 (9th G r.
1992); 4 LAWRENCE P. KING, CoLLIER ON BANKRUPTCY  507. 10[ 2][Db], p. 507-
63 n.19 (15th rev. ed.) [hereinafter CaLIER] (“the determ nation of
when an assessnent occurs remai ns a question of federal |aw and not
state law. ”).

*Webster’s Third has four definitions, three of which relate
to taxation. WEBSTER S TH RD NEW | NTERNATI ONAL D1 cTiONARY 131 (1986 ed).
Bl ack’ s provides that “assessed” is “equivalent to ‘inposed.’” To
val ue or appraise.” BLAKS LAWD cTioNaRY 116 (6th ed).
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In In re Hartman, the court persuasively explained why

Congress chose to use “assessed”:

Recogni zing the difficulty of defining “assessnent” so as

to enconpass all possible tax procedures of federal

state, and | ocal governnental units, Congress enpl oyed a

comon termof tax |exicon and left its peculiar neaning

t o depend upon the particular tax procedures [at issue in

a given case].’

Thi s supposition regardi ng congressional intent makes sense. It
al so has the virtue of enabling courts to fashion a nore or |ess
uni form substantive rul e regardi ng when taxes are assessed, a rule
that we perceive as preferable to one that relies on the
i nconsi stent | abels used by the various federal, state, and | ocal
tax statutes.

When federal incone tax is at issue, the neaning of “assessed”
under 8 507(a)(8)(A)(ii) is well settled: The vast mmjority of
courts have adopted the Internal Revenue Code (“I.R C ")
definition.® Under the |.R C., prior to making an assessnent, the
| RS nust send the taxpayer a notice of deficiency (the so-called
“90-day letter”),® after which the taxpayer has 90 days to seek a

redetermination of that deficiency in the Tax Court. |f 90 days

el apse without the taxpayer’s filing for redetermnation in the Tax

110 B. R 951, 956 (D. Kansas 1990); see also Hardie v. United
States (In re Hardie), 204 B.R 944, 946 n.8 (S.D. Tex. 1996);
Darrell Dunham & Al ex Shinkus, Tax Cains in Bankruptcy, 67 Am
BANKR. L. J. 343, 349-51 (Sunmer 1993).

8See COLLIER, supra n. 5, ¢ 507.10[2][b], p. 507-62 et seq.
(“for federal inconme tax purposes, courts have al nost unani nously
adopted the Internal Revenue Code definition.” (citing cases)).
°See 26 U.S.C. 8§ 6212(a).

See id. at § 6213(a).



Court, the IRS is free to assess the taxes. | f, however, the
taxpayer does tinely file a petition for redeterm nation in the Tax
Court, then when the decision of the Tax Court becones final and
nonappeal abl e, the I RS nay assess the taxes.!? Either way, though,
the precise tine at which the I RS nakes a notation in the records

of the Secretary is the tine when the assessnent is deened to

occur . 3
This notation, or “assessnent,” is an affirmative act by the
| RS and one that occurs at a discrete, identifiable tine. |t marks

the precise tinme when federal taxes are “assessed” for federal tax
| aw and al so for & 507(a)(8)(A)(ii).** The practical significance
of this act is that it creates a valid lien on the taxpayer’s
property in favor of the IRS.*® Thus, “in the federal schene
assessnent involves the taking of an interest in the taxpayer’s
property after affording the taxpayer notice of an alleged
deficiency and an opportunity to challenge the deficiency.”15

In King v. Franchise Tax Board (In re King) the Nnth Crcuit

held that, under Californialaw, state i ncone taxes were “assessed”

for purposes of 8 507(a)(8)(A(ii) when the state taxing

iSee id. at § 6202; 26 C.F.R § 301.6213-1(a).
’See id.

13gee 26 C.F.R § 301.6203-1.

“See supra n. 8.

5See 26 U.S.C. §§ 6321-22.

16See King v. Franchise Tax Board of California (In re King),
961 F.2d 1423, 1425 (9th Cr. 1992).

7



authority’'s determnation of tax liability became “final.”' The
court reasoned that “it is common sense that a tax assessnent, as
a formal act with significant consequences, cannot occur before it
is final.”'® The King court proceeded to exam ne the California tax
collection procedures and identified the precise tine when the
relationship between the California Franchise Tax Board and the
t axpayer becones the functional equival ent of the relationship that
is created between the IRS and a taxpayer when a federal tax is
assessed. 1°

W agree that finality should be the touchstone of a
8§ 507(a)(8)(A)(ii) assessnment. We therefore turn to the Louisiana
tax coll ection procedures applicable to this case to determ ne when
finality was achieved.

2. Loui si ana Assessment and Col |l ecti on Procedure

Sections 1561 through 1574 of Title 47 of the Louisiana
Revi sed Statutes establish the framework within which the LDR
assesses and col l ects taxes. The first of these, § 1561, functions
as a gatekeeper. It provides that the LDR nay proceed to coll ect
taxes by any one of three alternative nethods: (1) assessnent and

distraint; (2) summary proceeding in court; or (3) ordinary

1d. at 1427.
18] d.

19See 1d. See also Franchise Tax Board v. Bracey (In re
Bracey), 77 F.3d 294, 295 (9th Cr. 1996) (“A tax deficiency is
‘assessed’ for pur poses of renderi ng t he assessnent
nondi schar geabl e not when the notice of assessnent is filed, but
when the assessnent becones ‘final.’””); Inre Wllians, 188 B. R
331, 334-35 (E.D.N.Y. [date]) (applying the sane analysis to New
York | aw).




proceeding in court.? In every case, the LDR has unfettered
di scretion to choose which of the three nethods it wll pursue, and
the renedies and delays afforded to the taxpayer are only those
that are not inconsistent with the nethod selected and initiated by
the LDR 2!

In this case, the LDR chose to proceed agai nst Lewi s under the
first alternative, assessnent and distraint. Under this
alternative, the proper procedure depends on whether the taxpayer
has (1) either failed to file a return or filed a return that the
LDR finds inaccurate (in such cases the procedures codified at 88
1562-65 apply), or (2) filed areturn but failed to remt the taxes
due and owing (in such cases the procedures codified at 8 1568
apply). Not wuntil the LDR audits the return, however, can it
determ ne whether it agrees with the liability reported by the
taxpayer; so it is only after an audit is conpleted that the LDR
can discern whether it nust proceed under 88 1562-65 or,
alternatively, under § 1568.

When the LDR finds a return to be inaccurate, 8 1562 directs
the LDR to determne the full amount due, including interest and
penalties, and to notify the taxpayer that it plans “to assess the

anount so determ ned against himafter [15 days] fromthe date of

LA, Rev. STAT. 8§ 47:1561; See also Collector of Revenue v.
Avey, 117 So. 2d 563 (La. 1959) (explaining the operation of
Revised Statutes 88 1561 et seq. and sustaining the
constitutionality of these provisions).

2lLA. REv. STAT. § 47:1561.



the notice.”?2 Then, under 8§ 1563, the taxpayer has 15 days to file
a protest letter with the LDR chal |l engi ng t he proposed assessnent . 23

| f the taxpayer does so, the LDR “shall consider the protest, and

in [its] discretion may grant a hearing thereon, before making a

final determ nation of tax, penalty and interest due.”? Under

8 1564, after 15 days pass, “or at the expiration of such tine as
may be necessary for the [LDR] to consider any protest filed,” the

LDR “shall proceed to assess the tax, penalty, and interest that

[it] determnes to be due . . . ."%

After the LDR “proceeds to assess” the taxpayer pursuant to §
1565, the LDR nust send the taxpayer a formal notice of assessnent
informng himthat he has been assessed and that he has 60 days
either to (1) pay the assessnent, or (2) file an appeal with the
Board of Tax Appeals (“BTA’).2 [|f the taxpayer neither pays the
assessnent nor files a BTA appeal within 60 days, the assessnent

becones final; only then may the LDR distrain and sell the

t axpayer’s property under the procedures set forth at 88 1569-73. %

VWhen an assessnent becones final under this distraint and sal e

22l d. § 47:1562. This section was anended by Acts 1997, No.
794, 8 1, eff. July 10, 1997. The anendnent was not effective for
any of the tax years at issue and all citations in this opinion are
to the statute as it existed prior to the anendnent.

#See id. § 47:1563.

241 d. (enphasi s added).

»)d. § 47:1564 (enphasis added).

%See id. § 47:1565 A

’'See id. § 47:1565 B
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procedure, i.e., neither pays nor appeals to the BTA it is the
functional equivalent of a final nonappeal abl e judgnent; however,
when the taxpayer appeals to the BTA for a redeterm nation of the
LDR s assessnent, then it is the finding of the BTA (or of a state
district or appellate court review ng the decision of the BTA if
addi tional appeals are taken) that constitutes a final judgnent.
In contrast, 8 1568 controls when a taxpayer who has filed a
return that the LDR audit finds to be accurate fails to pay the tax
obligation reported on that return. Once the LDR verifies the
accuracy of the return, theliability onthe return, “together with
any penalty and i nterest due or accruing thereon, whether conputed
or not, shall be considered assessed.”?® This is apparently so
because (1) the taxpayer has, by filing the return, admtted that
the liability reported on that return is, to the best of his
know edge, accurate, and (2) the LDR has agreed with the taxpayer’s
“sel f-assessnent . ” It is therefore unnecessary to afford the
taxpayer the right to file a protest wwth the LDR or to appeal to
the BTA. Consequently, the next step, as dictated by § 1568, is

that the LDR shall “immediately send a notice by mail to such

person . . . denmandi ng paynent of such anpbunt within ten cal endar

days fromthe date of the notice.”?

Functional ly, this paynent demand under § 1568 i s t he anal ogue
of what 8§ 1565 ternms the “notice of assessnent” for taxpayers who

have filed an inaccurate return or no return at all. The

281 d. § 47:1568.
21 d. 8§ 47:1568 (enphasi s added).
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substantive | egal rights afforded to the LDR —rights identical to
t hose given the holder of a final nonappeal abl e judgnent that, for
purposes of 8§ 507(a)(8)(A)(ii) is the "“assessnent” —— arise
automatically at the expiration of ten days (rather than 60 days as
is the case for taxpayers who receive a formal notice of assessnent
and fail to exercise their right to appeal to the BTA).

In the instant case, the LDR s assessnent and collection of
Lews’s tax liability for the first eight tax years (1982-89)
shoul d have proceeded under § 1568 because the LDR s audit of those
years showed his returns to be accurate. Based on the plain
wordi ng of 8 1568 the LDR s proper course of action was to denmand
paynment under the second procedure outlined above. That denmand
woul d have ripened into a final assessnent automatically if not
paid within ten days.

The LDR did not, however, follow the statutory protocol.
I nstead of issuing the § 1568 10-day demand for paynent, the LDR
followed the procedure detailed in 88 1562-65, sending a 15-day
letter and then issuing a notice of assessnment (issuance of the
noti ce of assessnent comrenced the 60-day period within which Lew s
coul d have appealed to the BTA). The effect was that, for the
first eight years, the LDR gave Lewis greater rights than it was
required to by the applicable statutes. Had the LDR sent a § 1568
10-day paynent denmand (as it should have) instead of a § 1562-65
15-day demand | etter, the demand woul d have becone final, and thus
a 8 507(a)(8)(A)(ii) “assessnent,” on Novenber 6, 1995, 248 days

before Lewis filed his bankruptcy petition. But, because the LDR
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followed the procedure detailed in 88 1562-65, it was not unti
February 6, 1996, 60 days after the notice of assessnent was i ssued
and only 156 days before Lews filed for bankruptcy, that the LDR s
assessnent becone subject to collection by distraint and sal e and
therefore “assessed” for purposes of 8§ 507(a)(8)(A)(ii).

In contrast to the first eight years, the LDR s audit for the
last two revealed that Lewis's returns were inaccurate.?
Accordingly, for those two years, assessnent and col |l ecti on shoul d
have been and was in fact conducted pursuant to 88 1562-65.

If, for the first eight years, we were to consider the
procedure that should have been followed, i.e., the paynent denmand
followed by a ten day waiting period as set forth in § 1568, we
woul d be led to conclude that for purposes of 8§ 507(a)(8)(A)(ii)
the taxes were “assessed” outside of the 240-day period and are
therefore dischargeable in bankruptcy. But this is not the
procedure that the LDR actually followed. The question thus
becones whet her the LDR can be bound by a course of action that it
shoul d have but did not follow.

As noted, by follow ng the 88 1562- 65 procedures, the LDR gave
Lews greater rights than he was entitled to; therefore, there
coul d be no sustainable claimthat Lewi s received | ess process than

he was due. Further, there is no evidence in the record to suggest

3°Bot h the bankruptcy court and the district court stated in
their opinion that the returns for the first nine years were
accurate and the LDR s audit revealed a discrepancy only for the
| ast year (1991). Qur review of the record, however, indicates
that the LDR nmade adjustnents to Lewis’s tax returns for both 1990
and 1991.
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that the LDR intentionally enployed this alternative procedure to
secure an advantage on the off chance that Lewis mght file for
bankruptcy protection in the near future. To the contrary, the
only indication is that the LDR followed the wong procedure
t hrough pure inadvertence. Finally, the action taken by the LDR

was wat er under the bridge by the tinme Lewis voluntarily filed for

bankruptcy protection. As Lew s’ s bankruptcy was voluntary, it was
Lewws who controlled its timng. The LDR did not force — and
acting alone probably could not have forced — Lews into
bankruptcy i nvoluntarily and t hereby mani pul ate t he end date of the
240-day period. W speculate that Lewis filed when he did for no
particul ar reason or for sonme reason unrelated to his state incone
tax debt — or possibly that he mscal culated just how | ong he
needed to delay filing so as to have the Louisiana tax debt becone
di schar geabl e.

We concl ude that the procedure actually followed by the LDRis
determnative for all ten tax years at issue. Under that
procedure, when Lewis neither paid nor appealed to the BTA within
60 days after the 8§ 1565 notice of deficiency was issued, the
determ nation of the LDR automatically becane final. At that tine
the liability evidenced by the notice of assessnent was for the
first tinme collectable by distraint and sale and therefore
“assessed” as that term is used in 8 507(a)(8)(A(ii). That
occurred on February 6, 1996 — 156 days before Lews filed his
bankruptcy petition, well within the 240 day nondi schargeability

w ndow. Accordingly, the LDRs claim is not dischargeable in

14



bankr upt cy.
L1l

CONCLUSI ON

On the day that Lews filed for Chapter 7 bankruptcy
protection, the LDR held a claimfor unpaid incone taxes. Those
taxes had been assessed |less than 240 days earlier and are thus
excepted from di scharge in bankruptcy. We therefore hold that
Lewis’s debt to the LDR i s nondi schargeabl e under 88 523(a)(1) (A
and 507(a) (1) (A (ii). The decision of the bankruptcy court is
reversed and judgnent is rendered in favor of the LDR

REVERSED and RENDERED.
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