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Bef ore JONES, DeMOSS and DENNI'S, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Cristino Sierra-Hernandez appeals from a guilty plea
conditioned on the district court’s denial of his notion to dism ss
the indictment for |loss of testinonial evidence.! Because the
district court properly found that the defendant failed to show
that the testinony of the deported w tnesses woul d have been
material and favorable, thOis Court affirnms his conviction and

sent ence.

1 Under Fed.R Crim P. 11(a)(2) a defendant may enter a conditional plea

and reserve the right to appeal the adverse deternination of “any specified
pretrial notion.” Fed.RCrimP. 11(a)(2). Even though conditional pleas are
usual Iy ent ered where a def endant seeks to suppress evi dence agai nst him nothi ng
in the |anguage of the rule precludes a defendant fromentering a conditional
plea in this context as well.



FACTS

On July 23, 1997 Border Patrol Agents in Brownsville,
Texas saw a white van stop on the side of the road. As the agents
drove past, they saw several individuals who appeared to be aliens
run and get into the van from behind a nearby bush. When the
agents stopped the van shortly thereafter, they found twelve
illegal aliens inside the van, and Sierra-Hernandez driving the
van. Sierra-Hernandez and the illegal aliens were then arrested.

The follow ng day, the governnent deported ten of the
illegal aliens. On August 5, 1997, Sierra-Hernandez was charged
wth transporting the two illegal aliens detained as naterial
W t nesses: Ansel no Qutierrez-Zendejas and Hector Sanchez-Aguil ar.

Sanchez-Aguilar testified in his deposition that Sierra-
Hernandez facilitated his illegal entry into the United States and
that Sierra-Hernandez was the driver of the white van. Previously,
Sanchez- Agui |l ar had given a voluntary statenent to defense counsel
in which he denied know ng Si erra-Hernandez. GQutierrez-Zendej as,
the other material witness, testified that he crossed the border on
hi s own, happened upon the group in the brush and followed them
into the car, but never saw the face of the driver.

For purposes of the qguilty plea, Sierra-Hernandez
admtted that he had transported the twelve illegal aliens. He
al so acknow edged that he knew the individuals were illegally in
the United States and that in giving thema ride he was advanci ng

their illegal presence in the United States. He repeated this



adm ssion to the probation officer who prepared his presentence
report.

On  appeal, Sierra-Hernandez argues that: 1) the
deportation of thetenillegal aliens violated his rights under the
Fifth and Sixth Arendnents; and 2) the difference in treatnent of
potential material w tnesses by the Houston and the Brownsville
divisions of the Southern D strict of Texas violates equa
protection.

STANDARD OF REVI EW
Constitutional challenges are questions of |aw that are

revi ewed de novo. See United States v. Lanpton, 158 F.3d 251, 255

(5th Gir. 1998).
DI SCUSSI ON

| . DUE PROCESS

Si erra- Hernandez argues that the deportation of the ten
illegal aliens violated his due process rights because the deported
aliens plausibly could have testified that Sierra-Hernandez was
not involved in bringing them into the United States or in
transporting themw thin the United States.

Val enzuel a- Bernal established the test for determ ning

whet her or not deportation of potential w tnesses violates the
defendant’s due process rights. In that case, the Suprenme Court
stated that in order to show a due process viol ation the def endant
must make “a plausi ble showi ng that the testinony of the deported
W t nesses woul d have been material and favorable to his defense, in

ways not nerely cunmulative to the testinony of available



witnesses.” United States v. Val enzuel a-Bernal , 458 U. S. 858, 873,

102 S.Ct. 3440, 3449, 73 L.Ed.2d 1193 (1982). In addition, the
Court stated that due process has been violated “only if there is
a reasonabl e |likelihood that the testinony could have affected the
trier of fact” and recommended that that eval uati on be done “in the
context of the entire record.” |1d. at 874 & 874 n. 10.

Al though the Fifth Crcuit has never squarely addressed?

the neaning of this test, many other circuits have. Courts have

uniformy rejected Val enzuel a-Bernal - based cl ai ns of due process

violations. See United States v. Pedraza, 27 F.3d 1515 (10th G r.

1994); United States v. Ramrez-Jimnez, 967 F.2d 1321 (9th Cr.

1992); United States v. Dring, 930 F.2d 687 (9th Cir. 1991); United

States v. Nesbitt, 852 F.2d 1502 (7th Cr. 1988); United States v.

GQuzman, 852 F.2d 1117 (9th Cr. 1988); United States v. Morales-

Qui nones, 812 F.2d 604 (10th Gr. 1987); United States v. G nsberq,

758 F.2d 823 (2d Cir. 1985); United States v. Saintil, 753 F.2d 984

(11th CGr. 1985). Furthernore, courts have strictly evaluated

Val enzuel a-Bernal 's requirenents.® See, e.qg., Nesbitt, 852 F. 2d at

1519 (“the strict standard of materiality set forth in Val enzuel a-

Bernal ”); G nsberg, 758 F.2d at 831 (stating that positing the

2 The Fifth Crcuit cane closest to addressing this issue in United
States v. Soape, 169 F.3d 257 (5th Cr. 1999), in which, citing Val enzuel a-
Bernal, it heldthat adistrict court’s denial of a defendant’s subpoena requests
did not violate his Sixth Arendnent right to due process because the defendant
had not net his duty of denonstrating the necessity of the witness’'s testinony.
See Soape, 169 F.3d at 267-69.

3 The Ninth Circuit has gone even further, interpreting
Suprene Court precedent as requiring that the defendant al so show
bad faith by the prosecution. See Dring, 930 F.2d at 693.
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testi nony nost favorable to defendant that the deported w tnesses

coul d provide does not satisfy the Val enzuel a-Bernal test).

In this case, appellant has not plausibly denonstrated
that the deported aliens would have provided testinony that was
both material and favorable and reasonably likely to influence the
trier of fact or that the governnment did not act in good faith
First, the defendant’s assertion that the deported aliens would
testify that he was not hired to take them across the border is
immaterial to whether he transported illegal aliens. At nost,
def endant coul d argue that such testinony tends to prove that he
did not know those he was transporting were illegal aliens.
Second, the circunstances of the pick-up — the twelve aliens
running out from behind a bush in South Texas - renders such a
defense weak at Dbest. Third, defendant’s appellate counsel
conceded at oral argunent that the governnent acted in good faith
when it deported the aliens. The district court was therefore
correct in denying the defendant’s notion to dismss the
i ndi ct nent.

2. EQUAL PROTECTI ON

Appel l ant al so asserts that the fact that the Houston
Di vision of the Southern District of Texas holds all illegal aliens
for seven days to allow the defense a chance to interview them
while the Brownsville Division does not, constitutes a denial of
his right to equal protection. He asserts that this Court should
apply strict scrutiny because the practices in question inpinge on

a fundanental right. Because appellant has provided no evidence



that the two Divisions in fact have different procedures, this
court declines to review his equal protection claim

AFF| RMED.



