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According to its title, the federal nurder-for-hire statute,

18 U S.C. § 1958 (“8§ 1958"), crimnalizes the “[u]se of interstate

commerce facilities in the conmm ssion of nurder-for-hire.”!* The

statute proscribes paying another to commt nurder, but only when
the defendant either (1) “travels in or causes another (including
the intended victin) to travel in interstate or foreign comerce,”
or (2) “uses or causes another (including the intended victim to
use the mail or any facility in interstate or foreign comerce.”?
Both of the instant cases concern only the second prong of §8 1958’ s
jurisdictional elenent, the use of an interstate (or foreign)
comerce facility.

In United States v. Cisneros,® a panel of this court suggested

in dicta that, to satisfy the jurisdictional elenent, a facility
must be used in an interstate fashion, i.e., that intrastate use of
afacility would not suffice, even though that facility is one that
generally is an interstate commerce facility. In contrast, a

di vi ded panel of this court held, in United States v. Marek,* that

whol ly intrastate use of a facility that is an interstate commerce

facility is sufficient to satisfy § 1958 s jurisdictional elenent.?

!Enmphasi s added.
218 U.S.C. § 1958.

3203 F.3d 333 (5th Gir. 2000), vacating 194 F.3d 626 (5th Gir.
1999) .

4198 F.3d 532 (5th Cir. 1999), reh’g granted, 206 F.3d 449
(5th Gr. 2000).

°ld. at 538.



The Marek majority acknow edged G sneros but reasoned that it was
not bi ndi ng because, in furtherance of her nurder-for-hire schene,
Ci sneros had caused international telephone calls to be nmade, an
activity that indisputably satisfied the jurisdictional elenent
even if Marek’s wholly intrastate communication m ght not. Thus,
the portion of G sneros that suggests that § 1958's application is

limted to interstate use of an interstate commerce comruni cati on

facility is dicta.®

To reconcile these differences and announce a consistent
position for this Circuit, we voted to rehear both cases en banc,’
whi ch had the collateral effect of vacating both panel deci sions.
We now adopt the position taken by the panel najority in Marek and
hold that 8§ 1958 s use of a “facility in interstate commerce” is
synonynous with the use of an “interstate comerce facility” and
satisfies the jurisdictional elenent of that federal nurder-for-
hire statute, irrespective of whether the particular transactionin
gquestion is itself interstate or wholly intrastate.

l.
FACTS AND PROCEEDI NGS

A Mar ek
The facts are not in dispute. Def endant - Appel | ant Betty
Loui se Marek pl eaded guilty to payi ng an undercover FBI agent, who

was posing as a hit-man, to nmurder her boyfriend s paranour. Marek

6ld. at 534 & n. 1.
206 F.3d 448, 448-49 (5th Cr. 2000).
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was arrested after she used Western Union to transfer $500 to the
putative hit-man. Marek initiated the wire transfer in Houston,
Texas, and it was received in Harlingen, Texas. The gover nnent
i ntroduced no evidence to show that the Western Uni on transm ssion
actually crossed the Texas state line en route from Houston to
Harlingen, so we nust assune that it did not.®

After the district court had accepted Marek’s guilty plea and
subsequently sentenced her, she appeal ed her conviction, urging
that the district court erred when it found that she had admtted
to facts that satisfied each | egal elenent of the crine charged.

Convinced that Wstern Union is a facility in interstate
comerce,” and that this phrase is synonynous with “interstate
comerce facility,” a divided panel of this court affirnmed her
conviction, holding that Marek’s wholly intrastate use of Wstern

Union was sufficient to satisfy the jurisdictional elenent of

§1958. °

8As described in a recent Fifth Circuit case, however, the
Western Union procedure for wiring noney from one Texas city to
another (in that case, from Lufkin to Beaunont) required Wstern
Uni on agents in both cities to call the conpany’s main conputer in
Bridgeton, Mssouri. See United States v. Brum ey, 79 F.3d 1430,
1432-33 (5th Gr. 1996), rev'd on other grounds en banc, 116 F. 3d
728, 731 (5th Gr. 1997) (affirm ng convictions and noting that the
wre transfers “were acconplished electronically through a Wstern
Union facility | ocated outside of Texas”); see also United States
v. Davila, 592 F.2d 1261, 1263 (5th Gr. 1979) (upholding wre
fraud conviction under 18 U S.C. 8 1343 of defendant who used
Western Union to send noney between San Antoni o and MAI |l en when
all wire transfers were routed through M ddl etown, Virginia).

The facts are set forth nore fully in the panel majority’s
opi nion. Marek, 198 F.3d at 533.

4



B. G sneros

The relevant facts in G sneros also are undisputed at this
juncture. Doris G sneros wanted to have her daughter’s erstwhile
boyfriend kill ed. Cisneros told this to her fortune teller and

asked if the seer would find soneone to conmt the nurder for a

price. Acting as Ci sneros’s agent, the clairvoyant — through
another client —ultimately |ocated and enpl oyed two hit-nmen for
Cisneros. In doing so the oracl e placed and recei ved i nternati onal

phone calls between Texas and Mexico. The hit-nen traveled from
Mexico to Brownsville, Texas, where they shot and killed G sneros’s
intended victim?¥® A jury convicted G sneros, and she appeal ed.

A panel of this court concluded that a reasonable jury could
have found that (1) the fortune teller had participated in
international telephone calls as G sneros’s agent, and (2) those
calls were sufficiently connected to the nurder to be “in
furtherance” of that crine. ! The panel therefore affirnmed
Ci sneros’s convi ction.

A crucial factual distinction between Mirek and C sneros
exi sts: In G sneros the subject telephone <calls were
unquestionably international so the use of the tel ephone facility

was i nternational (“foreign”), asis the tel ephone facility itself;

0The facts are set forth nore fully in the panel opinion.
G sneros, 203 F.3d at 337-39.

1d. at 343-45.



in Marek, however, there was only an intrastate comunication (a
wre transfer of funds between two Texas cities), albeit the
comuni cation facility, Western Union, is an interstate conmmrerce
facility. Therefore, to affirmMrek we nmust conclude that § 1958
reaches intrastate use of a facility in interstate conmmerce. I n
G sneros, on the other hand, even if we assunme arguendo that the
statute should be accorded the narrowest interpretation possible,
we nust affirm Csneros’s conviction on the strength of the
international (foreign) tel ephone calls.

1.
STANDARDS OF REVI EW

Cisneros was convicted by a jury. If, after viewing the
evidence and all reasonable inferences in the |light nost favorable
to the verdict, we conclude that a rational trier of fact could
find that the governnent proved each essential el enent of the crine
of conviction beyond a reasonabl e doubt, we nust affirm?!?

Marek, in contrast, pleaded guilty. W review guilty pleas
for conpliance wth Rule 11 of the Federal Rules of Crimnal
Procedure. Here, the determ native question is whether there is an
adequate factual basis in the record fromwhich the district court

could conclude as a matter of |law that Marek’s conduct sati sfies

each elenent of § 1958. That Marek pleaded guilty — a |egal
conclusion on her part —ostensibly admtting to discrete facts
supporting the charge against her, is not itself sufficient to

12Ci sneros, 203 F.3d at 343 (citing United States v. Grossnan,
117 F.3d 255, 258 (5th Cir. 1997)).
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support her guilty plea.®® Subsection (f) of Rule 11 requires the
district court to determne that the factual conduct to which the

defendant admits is sufficient as a matter of law to constitute a

violation of the statute.! Rule 11(f) reads:
(f) Determ ning accuracy of plea. Notw thstanding

the acceptance of a plea of guilty, the court shoul d not

enter a judgnent upon such plea wthout nmaking such

inquiry as shall satisfy it that there is a factual basis

for the plea.
The Suprene Court has explained that this requirenment —nmandati ng
that the district court conpare (1) the conduct to which the
defendant admts with (2) the elenents of the offense charged in
the indictnent or information — “is designed to ‘protect a

defendant who is in the position of pleading voluntarily with an

understanding of the nature of the charge but wthout realizing

that his conduct does not actually fall within the charqge.’”?

Inplicit in the district court’s acceptance of Mrek’'s plea of
guilty, then, was its determnation that her admtted conduct
satisfies every legal elenent of the federal nurder-for-hire
stat ute.

Mar ek did not raise a challenge to the adequacy of the factual

basis underlying her guilty plea in the district court, either by

BUnited States v. Briggs, 939 F.2d 222, 227-28 (5th Cir.
1991); United States v. Qverski, 734 F.2d 1030, 1031 (5th Gr.
1984) .

14Brj ggs, 939 F.2d at 227-28.

BMeCarthy v. United States, 394 U S. 459, 467 (1969) (quoting
Fed. R Cim P. 11, Notes of Advisory Commttee on Crim nal Rules)
(enphasi s added).




maki ng her plea conditional pursuant to Rule 11(a)(2) or by
objecting thereafter, such as at her sentencing. Rat her, she
raised it for the first tine on appeal. W have repeatedly held
that when a defendant, for the first tine on appeal, presents a
straightforward issue of |aw — here, whether the undisputed
factual basis is sufficient as a matter of law to sustain the
guilty plea —we will reviewthat issue for plain error.15

Plain error reviewrequires the appellant to show (1) thereis

an error, (2) that is clear and obvious, and (3) that affects his

substantial rights.?'’ If these factors are established, the
decision to correct the forfeited error still lies within our sound
di scretion, which we will not exercise unless the error seriously

affects the fairness, integrity, or public reputation of judicial
pr oceedi ngs. 8

The first of the three facets of plain error that we nust
address is whether there was error. To answer this threshold
question when Rule 11(f) is inplicated, we nust exam ne, parse, and

interpret 8§ 1958, the crimnal statute under which Mrek was

®United States v. Angel es- Mascote, 206 F. 3d 529, 530 (5th Cir
2000); see also United States v. Johnson, 194 F. 3d 657, 660 (5th
Cr. 1999), vacated on other grounds, 120 S. C. 2193 (2000)
United States v. Uloa, 94 F. 3d 949, 951-54 (5th Cr. 1996); United
States v. Knowl es, 29 F.3d 947, 950-51 (5th Cr. 1994).

YUnited States v. Calverly, 37 F.3d 160, 162-64 (5th Cr.
1994) (en banc) (citing United States v. O ano, 507 U S. 725, 730-
37 (1993)), abrogated in part on other grounds, Johnson v. United
States, 520 U.S. 461 (1997).

180 ano, 507 U.S. at 735-36.



convicted of nmurder-for-hire. Only by determ ning the el enents of
that crinme and conparing each elenment to the facts admtted by
Marek, as set forth in the factual basis during the plea coll oquy,
can we determne if there was error vel non

L1l
STATUTORY CONSTRUCTI ON

In Marek’s case we nust ask whether, for purposes of
satisfying the jurisdictional elenent of the federal nurder-for-
hire statute, it 1is sufficient that the defendant used an
interstate commerce facility in an intrastate fashion. Asked
differently, is it necessary that both (1) the facility and (2) the
defendant’s use of that facility be in interstate or foreign
comerce? To answer this question, we will look first to the plain
| anguage of the statute and second to its statutory context.

A. Statutory Language

8§ 1958. Use of interstate commerce facilities in the
comm ssion of nmurder-for-hire

(b) \Whoever travels in or causes another (including the
intended victim to travel ininterstate or foreign
commerce, or uses or causes another (including the
intended victinm to use the mail or any facility in
interstate or foreign commerce, with intent that a
murder be conmtted in violation of the | aws of any
State or the United States as consideration for the
receipt of, or as consideration for a prom se or
agreenent to pay, anything of pecuniary value, or
who conspires to do so, shall be fined [or
i nprisoned] under this title[.]

(b) As used in this section and section 1959 —

(1) “anything of pecuniary value” neans anything
of value in the form of nobney, a negotiable



instrunment, a commercial interest, or anything
else the primary significance of which is
econom ¢ advant age;

(2) “facility of interstate conmmerce” includes
means of transportati on and conmmuni cati on; and

(3) “State” includes a State of the United States,

t he District of Col unbi a, and any

comonweal th, territory, or possession of the

United States.?®

As is patent on the face of the statute, this crine can be
commtted by engaging in either of two distinct activities: (1)
travel or (2) use. If, in Marek or G sneros (or both), the
jurisdictional elenent was satisfied, it nust have been under the
use prong, as the travel prong is nowhere inplicated.? The travel
and use prongs are distinguishable by the divergent natures of the
two activities: Travel requires the physical novenent of a person,
such as by wal king, running, or riding in or on a bi ke, car, wagon,
train, bus, or airplane; in <contrast, wuse contenplates a
perpetrator who remains essentially stationary while causing an

i nani mat e object to be (1) conmunicated (e.g., a letter, tel egram

or noney order) or (2) transported (e.g., a gun, a bonb, or cash).?!

1918 U. S.C. § 1958 (enphasis added).

20The record in G sneros reveal s that the hit-men travel ed from
Mexico to Texas to perform the nurder-for-hire. The panel
concluded that the jurisdictional elenent was satisfied by the
international telephone calls and thus did not consider if the
jurisdictional elenment was satisfied by international travel.
G sneros, 203 F.3d at 345. W do the sane.

21See 18 U.S.C 8§ 1958(b)(2) (stating that “‘facility of
interstate comerce’ includes neans of transportation and
conmmuni cation”).
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The statute’s definition of travel never nentions the facility;
presumably a perpetrator could violate the travel prong on foot,
using no “facility” at all, as, for exanple, by hiking cross-
country to deliver the bl ood noney.

The key question of statutory construction presented in Marek

is whether, wunder the wuse prong of 8§ 1958, the phrase “in

interstate or foreign comerce” nodifies *“use” or nodifies
“facility.” Purely froma structural viewpoint, we nust concl ude
that “in interstate or foreign commerce” is an adjective phrase

that nodifies “facility,” the noun that imedi ately precedes it —
not an adverbi al phrase that nodifies the syntactically nore renote
verb, “[to] use.” W see the fornmer conclusion as the nore natural
and sensible reading of the relevant portion of the statute.
Primarily because of the proximty of “in interstate or foreign

comerce” to “facility,” the word which that phrase nodifies is

facility and not use. A contrary conclusion —that “ininterstate

1] ”

or foreign commerce” nodifies “use” — would require a strained

structural interpretation of the statute.??

22The dissent argues that the statute’'s drafters need have
resorted to an unduly awkward grammatical construction to nodify

“Iin interstate or foreign comerce” wth “use.” Were that
Congress’s intention, however, the statute coul d have been phrased
snoot hly several different ways: To crimnalize any use of the

mai |l but only interstate use of other facilities, for exanple, the
drafters could have targeted “interstate use of a facility or use
of the mail with intent that a nurder be commtted.” To further
narrow the statute and crimnalize only interstate use of the nai

or any other facility, one possible phrasing would be “interstate
use of a facility or the mail wth intent that a nurder be
commtted.” Congress knows how to wite this requirenment when it
so chooses. See, e.g., 18 US CA § 247(b) (fornerly

11



B. St atut ory Cont ext

When it adopted 8§ 1958, Congress was acting wthin the second
of three broad categories identified by the Suprene Court in

United States v. Lopez*® as conduct appropriately subject to

regul ati on under the Commerce C ause.? O the second category,
the Court wote that “Congress is enpowered to regulate and
protect the instrunentalities of interstate comerce, or persons

or things in interstate conmerce, even though the threat may cone

only fromintrastate activities.”?® Wen Congress regul ates and

protects under the second Lopez category, therefore, federal
jurisdiction is supplied by the nature of the instrunentality or

facility? used, not by separate proof of interstate novenent.?’

crimnalizing damage to religi ous property by a defendant who “uses
afacility or instrunentality of interstate or foreign comrerce in
interstate or foreign commerce”; anended to apply to offense that
“I's in or affects interstate or foreign comerce” by Church Arson
Prevention Act of 1996, Pub. L. No. 104-155, § 3(3), 110 Stat. 1392
(1996)) .

23514 U.S. 549 (1995).
24U.S. Const. art. 1, 8 8, cl. 3.

2L opez, 514 U. S. at 558 (enphasis added). The Court cited,
inter alia, Shreveport Rate Cases, 234 U. S. 342 (1914) (hol ding
that the Interstate Commerce Conmi ssion could regulate intrastate
railway rates to protect interstate comerce), and Southern R Co.
v. United States, 222 U S 20 (1911) (upholding anendnents to
Safety Appliance Act as applied to vehicles used in intrastate
conmmer ce) .

W find no neaningful distinction between the terns
“facilities” and “instrunentalities” of interstate comrerce.
Ci sneros, 203 F.3d at 340 n. 4.

2’See Peter J. Henning, Maybe It Should Just Be Call ed Federal
Fraud: The Changing Nature of the Mail Fraud Statute, 36 B.C. L.

12



Under statutes simlar to 8 1958, federal jurisdiction based on
intrastate use of interstate facilities is an appropri ate exercise
of the commerce power, as this and other circuit courts repeatedly
have found.

In United States v. Heacock,?® this circuit concl uded t hat the

U S Post Oficeis a “facility in interstate conmmerce,” and that
intrastate mailings satisfied the jurisdictional requirenent of
the Travel Act.?® Significant to our analysis today, the Heacock
opinion alludes to the mail’s unique history but never nentions
Congress’s postal power, 3 instead stressing the status of the nai
as an interstate commerce facility:

In other words, whenever a person uses the

United States Post Ofice to deposit, to
transport, and to deliver parcels, noney, or

other material by neans of the nmail, that
person clearly and unm stakably has used a
“facility in interstate commer ce,”

irrespective of the intrastate destination of
the item mail ed. 3

Rev. 435, 471 (1995).
2831 F.3d 249, 255 (5th Gir. 1994).

218 U.S.C § 1952. We have previously held that it is
appropriate to interpret § 1958 in light of § 1952 given that the
two sections enploy simlar |anguage, and that 8§ 1958 was i ntended
to supplenent § 1952. United States v. Edelman, 873 F.2d 791, 794
(5th Gr. 1989).

U.S. Const. art. 1, 8 8, cl. 7.

3lHeacock, 31 F.3d at 255. The di ssent argues that our Heacock
deci sion was based on the Second Circuit’s reasoning in United
States v. Riccardelli, 794 F.2d 829 (2d Cr. 1986), that the nai
is a “special case, separate and distinct from ‘facilities in
interstate or foreign commerce.’”” VWile it is undoubtedly true
that the mail is a “special case,” the R ccardelli analysis that we

13



Congress had nmamde the sufficiency of intrastate mailings
plainin a 1990 anendnent entitled “Clarification of applicability
of 18 U S.C 1952 to all mailings in furtherance of unlawf ul
activity.”3 The amendnent changed 8§ 1952's wording slightly to
mrror that of § 1958, targeting “[w hoever travels in interstate
or foreign comerce or uses the mail or any facility ininterstate
or foreign comerce.”®* As Congress thus expressly nade cl ear that
8§ 1952 applies to intrastate mailings, and did so by inporting
8§ 1958's wording into 8 1952, logic dictates that precisely the
sanme wording in 8 1958 nust apply equally to intrastate use of
other interstate facilities, such as Western Uni on.

In a simlar vein, through passage of a 1994 anendnent to the

federal mail fraud statute, Congress expanded 18 U . S.C. § 1341 to

actually quoted in Heacock —reproduced here in its entirety —
does not support the dissent’s inference: “‘The positioning of the
phrase ‘including the mail’ in the statute singles out the mail for

special treatnment and thus consistent wth the historical

understanding of the United States nmail, equates the use of the
mail with the use of other facilities of interstate and foreign

comerce; it does not indicate that the mailing itself nust be
interstate.’” Heacock, 31 F.3d at 255 (quoting Riccardelli, 749

F.3d at 831) (enphasis added).

32Crinme Control Act of 1990, Pub. L. No. 101-647, 8§ 1604, 104
Stat. 4789, 4843 (1990); see also Krantz v. United States, 1999 W
557524, at *4 (E.D.N. Y. 1999), appeal dism ssed, 224 F.3d 125 (2d
Cr. 2000). The anendnent was passed a year after the Sixth
Circuit held in United States v. Barry, 888 F.2d 1092 (6th GCr.
1989), that only interstate use of the mail satisfied § 1952's
jurisdictional nexus. The Second Crcuit earlier had decided the
opposite in R ccardelli.

3Bef ore anendnent, § 1952 applied to “[w hoever travels in
interstate or foreign commerce or uses any facility in interstate
or foreign comerce, including the mail.” This is the |anguage
interpreted in Heacock.

14



reach private interstate commercial carriers, such as Enery, DHL
and Federal Express, in addition to the U S. Postal Service.
Al t hough no circuit court has addressed whether that anendnent
requires the crossing of state lines to establish jurisdiction,
one district court recently held that the anended statute does
cover “purely intrastate delivery of nmails by private or
comercial carriers as long as those carriers engage ininterstate
deliveries. . . .Wiile jurisdiction lies only under the Conmerce
Cl ause for the use of private or commercial carriers, Congress my
still regulate their intrastate activities because they are
instrumentalities of interstate commerce.”3* Here again, the
conclusion is appropriate because intrastate use of interstate

facilities is properly regul ated under Congress’s second-category

Lopez power.
Mail and delivery services are not the only “neans of

transportation and comrunication” anenable to congressional
Comrerce Cl ause protection under Lopez during wholly intrastate
use. Interstate commerce facilities that have created a crimna
federal jurisdictional nexus during intrastate use include

t el ephones, % aut onobi | es, *® and ai r pl anes. 3 Per haps nost anal ogous

4United States v. Photogrammetric Data Services, Inc., 103 F.
Supp. 2d 875, 882 (E.D. Va. 2000).

®United States v. Weat hers, 169 F.3d 336, 341 (6th G r. 1999)
(“I't is well established that telephones, even when used
intrastate, constituteinstrunentalities of interstate comerce.”),
cert. denied, 528 U S. 838 (1999); United States v. G lbert, 181
F.3d 152, 158-59 (1st Cr. 1999) (finding jurisdiction under 18
U S C 8§ 844(e), concerning threats made “through the use of the

15



to Marek’s use of Western Union are the facts of United States v.

Baker, 3 an Eighth Circuit case holding that an interstate network
of automatic teller machines (“ATM5”) is a facility in interstate
conmerce “squarely within the literal | anguage of the Travel Act.”?3°
In Baker, the Eighth Crcuit upheld a Travel Act conviction based
on an extortion victims cash withdrawal fromhis |ocal bank using
anot her | ocal bank’s ATM

The Baker court noted that, even though the transaction at

i ssue was strictly local, custonmers could use the ATM network to

mai |, tel ephone, telegraph, or other instrunent of interstate or
foreign commerce, or in or affecting interstate or foreign
comerce”); United States v. Cdayton, 108 F. 3d 1114, 1117 (9th Cr.
1997) (cellular telephones); United States v. Houlihan, 92 F. 3d
1271, 1292 (1st Cir. 1996) (assum ng that tel ephones are facilities
in interstate commerce under 8§ 1958); Alley v. Mranon, 614 F.2d
1372, 1379 (5th G r. 1980) (stating, in a securities case, that the
court “has consistently held that the intrastate use of the
tel ephone may confer jurisdiction over a private action under
Section 10(b) and Rule 10b-5.”" Rule 10b-5 supplies jurisdiction
“by the use of any neans or instrunentality of interstate comrerce
or of the mails.”).

%United States v. Bishop, 66 F.3d 569, 589 (3d Cir. 1995)
(witing that Congress’s power to crimnalize intrastate carjacking
“derives fromthe [autonpbiles’] status as instrunentalities”); see
also United States v. Cobb, 144 F.3d 319, 322 (4th Gr. 1998);
United States v. McHenry, 97 F.3d 125, 126 (6th Cr. 1996); United
States v. Aiver, 60 F.3d 547, 550 (9th G r. 1995), rev'd on other
grounds, Jones v. United States, 526 U S. 227 (1999).

3"United States v. Hune, 453 F.2d 339, 340 (5th Cir. 1971)
(finding that 18 U.S.C. 8 32, which crimnalizes damage to “civil
aircraft used, operated, or enployed in interstate, overseas, or
foreign commerce,” protects aircraft even while they are not
actually operating interstate).

82 F.3d 273 (8th Cir. 1996), cert. denied, 519 U S. 1020
(1996) .

¥ d. at 276.
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make interstate deposits and wthdrawals, and the court noted
“Though [the victims] withdrawal triggered an entirely intrastate
el ectronic transfer between [the two | ocal banks], the jury found
that [the defendant] caused [the victim to use a facility in
interstate commerce.”*

The dissent notes that we are splitting with the Sixth

Circuit’s interpretation of 8 1958 in United States v. Wathers,*

in which that court found jurisdiction proper based on a
defendant’s in-state call using a cellular telephone that sent an
interstate search signal. Al though the holdings of this case and
Weat hers do not actually conflict with each other, it is true that
our reasoni ng does. As noted above, *> however, the Sixth Crcuit’s
reasoning that the use of aninstrunentality ininterstate comrerce
(i.e., the mail) requires the crossing of state |lines was expressly

rej ected by congressional anendnment of the Travel Act.** W did not

0] d. at 275.

41169 F.3d 336 (6th Cir. 1999), cert. denied, 528 U S. 838
(1999) .

42See supra note 32.

“8The Sixth Circuit reasons that a statute regulating a
“facility in interstate comerce” governs channels of interstate
comerce, the first Lopez category, while a “facility of interstate
commerce” falls into the second Lopez category, conprising the
instrunentalities of interstate comerce. We conclude that the
“use of facilities (in or of) interstate commerce” in violation of
§ 1958 falls into the second category. Because it is not necessary
to this case, we do not decide whether 8§ 1958's “travel in
interstate commerce” prong refers to the channels of interstate
commerce, or to Lopez's second-category “persons or things in
interstate comerce.” See Lopez, 514 U S. at 558.

17



follow that reasoning in Heacock and we decline to do so now,
particul arly given Congress’s use of the very | anguage of § 1958 we
interpret today to renove any possible doubt that the Travel Act
applies even to intrastate mailings.*

W are satisfied that when § 1958 is read as a whole and
viewed in context as part of the power of Congress to regulate and
protect the instrunentalities of interstate comerce, even when t he
threat cones fromintrastate activities,*® it becones clear that the
facility, not its use, is what nust be “in interstate or foreign
comerce.” In the instant context, then, when a facility enpl oyed
to advance nmurder-for-hire is in interstate or foreign comrerce
generally, the jurisdictional elenment of § 1958 is satisfied even
t hough the particular use of the facility on the specific occasion
in questionis only intrastate. Thus, both (1) Marek’s intrastate
use of Western Union — a quintessential facility in interstate
comerce —to transfer funds within Texas, and (2) Ci sneros’s

international telephone calls, are sufficient to satisfy the

4The dissent, like the Sixth Crcuit, would decide this case
based on perceived differences in the neanings of “of” and “in.”
In Dupuy v. Dupuy, 511 F.2d 641, 642-43 (5th Cr. 1975), we found
significant that the Securities Act of 1933 based jurisdiction on
the use of instrunents ininterstate conmerce, while the Securities
Exchange Act of 1934 required use of an instrunentality of
interstate conmmerce. W do not contend that simlarly varying
phraseol ogy never can have statutory significance; we nerely
concl ude, based on the granmatical structure of 8§ 1958 and t he use
of both phrases interchangeably in the statute and its |l egislative
history, that Congress’s particular deploynent of these two
prepositions in 8 1958 is not dispositive of this case.

45 opez, 514 U.S. at 558.
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jurisdictional elenment of 8§ 1958, and —nore inportantly —t hat
jurisdictional elenent is present in the statute through a valid
exerci se of congressional Commerce Cl ause power under the second
Lopez category.

As Marek’s use of Western Union satisfies the jurisdictional
el emrent of the statute, the district court properly discharged its
duty under Rule 11(f). Thus, there was no error. And, in the
absence of an error, there obviously can be no plain error.

C. Statutory Anbiquity

Mar ek nevert hel ess contends that subsection (b)(2) of § 1958
——whi ch explains that “facility of interstate comerce” includes

both neans of transportation and neans of comunication —

i ntroduces an anbiguity into the statute. Mrek’s argunent goes as
fol | ows: There is an inconsistency between the statute's
substanti ve subsection (8 1958(a)), which uses the phrase “facility
ininterstate or foreign comerce,” on the one hand, and subsecti on
(b)(2)’s “defining” of the phrase “facility of interstate
comerce,” on the other. Mrek contends that the phrase used in
the substantive subsection (“facility in interstate comerce”)
inplicates a nore restricted class of facilities than does the
phrase used in the “definitional” subsection (“facility
of interstate conmmerce”) because, she insists, for afacility to be
ininterstate commerce, there nmust be a nexus between the facility
and its use in interstate conmerce. In other words, in Marek’s

view, facilities are only in interstate conmerce when they are
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enployed in an interstate fashion, whereas a facility that is
al nost always used in interstate commerce (like Wstern Union)
remains a facility of interstate comrerce, even in instances when
its use is intrastate. Gven this inconsistency between the
substantive provision of subsection (a) and the explanatory
provi sions of subsection (b)(2), urges Marek, the substantive
subsection nust predom nate. Thus, continues Marek’s argunent, as
her use of Wstern Union (which she admts is a facility of
interstate commerce) was wholly intrastate it was not the use of a
facility ininterstate comerce, even though the facility itself is
an interstate commerce facility. Not surprisingly, we disagree.
First, we find the inconsistency between § 1958(a) and (b)(2)

to be nore apparent than real, and that use of slightly different
phraseology in the clarification section (“of” rather than “in”)
was not intended by Congress to |limt the scope of the statute.
Subsection (b)(2) does not “define” facility; rather, it nerely
clarifies that a facility can be a neans of transportation, such as
an interstate delivery service, or a neans of commrunication, such
as a tel egraph or tel ephone network. As the travel prong of the
statute never nentions “facility,” subsection (b)(2) applies only
to the use prong, nerely clarifying that it covers the sendi ng of
things as well as nessages. For exanple, sending a bonb from

Houston to Harlingen via UPS would involve transportati on because

a “thing” is sent, but sending a letter from Houston to Harlingen

via Federal Express would involve communication because only a
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message is sent. In both instances, however, a “facility” is
“used.” Despite Marek's effort to create anbiguity out of whole
cloth, we perceive none.

The |l egi slative history of § 1958 is even nore persuasive. A
1983 Senate Judiciary Conmttee report describes the offense
puni shabl e under the nurder-for-hire statute as “the travel in
interstate or foreign commerce or the use of the facilities of
interstate or foreign commerce or of the mails, as consideration
for the receipt of anything of pecuniary value, wth the intent
that a nmurder be conmitted.”* The report |ater explains that
“[t]he gist of the offense is the travel in interstate comrerce or
the use of the facilities of interstate commerce or of the mails
wth the requisite intent and the offense is conplete whether or
not the nurder is carried out or even attenpted.”* Even though the
statute was not intended to usurp the authority of state and | ocal
officials, the report states, “the option of Federal investigation
and prosecution should be avail able when a nmurder is commtted or
pl anned as consi deration for sonething of pecuniary value and the
proper Federal nexus, such as interstate travel, use of the
facilities of interstate comerce, or wuse of the mils, is

present.”*® 1In a discussion of the murder-for-hire portion of the

46S. Rep. No. 98-225, at 304 (1984), reprinted in 1984
US CCAN 3182, 3484.

4l d. at 306, 3485.
‘8| d. at 305, 3484.
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bill extendi ng over three pages, the Senate report uses the phrase
“facility [or facilities] of interstate commerce” four tines and
“facility in interstate commerce” only once, draw ng no apparent
di stinction between the two. W find inescapable the conclusion
that “of” and “in” were consi dered and used by Congress as synonymns
inregards to this particular statute.

We hol d today that the statute i s unanbi guous and clear onits
face. But even if we were to assune, for argunent’s sake, that the
statute is anbi guous, any lingering doubt regarding the statute’s
meaning is laid to rest by the title of the section. The title of
§ 1958 —“Use of interstate commerce facilities in the conm ssion
of nmurder-for-hire” —plainly elimnates any claimof anbiguity.
The title is unanbi guous and clearly enploys “interstate commerce”

to nodify “facility,” not “use.” The Suprene Court has held that

it is appropriate to consider the title of a statute in resolving
putative anbiguities:

Anmong ot her things which may be considered in
determning the intent of the legislature is
the title of the act. . . . \Where the mnd
|abors to discover the design of the
| egislature, it seizes everything from which
aid can be derived; and in such case the title

clains a degree of notice, and will have its
due share of consideration. . . . The title of
an act cannot control its words, but may

furnish sone aid in show ng what was in the
m nd of the |egislature.?

®Holy Trinity Church v. United States, 143 U.S. 457, 462
(1892).
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More recently, the Court reiterated: “Wiile the title of an act
Wil not limt the plain neaning of the text, it may be of aid in
resolving an anbiguity.”®® The title of 8§ 1958 spells out the
activity Congress neant to punish under the statute, eschew ng
anbi guity.>?

Section 1958 enpl oys three phrases to describe “facility” in
the context of the statute: “interstate commerce facilities” inthe
title; “facility in interstate or foreign conmerce” in subsection
(a); and “facility of interstate commerce” in subsection (b)(2).
A review of the statute, its legislative history, and the United
States Code as a whole indicates that, at least in this statute,
Congress used these terns interchangeably as synonyns.

Not to be di ssuaded, Marek further contends that: (1) Even if
we reject her construction of the statute in favor of the
governnent’s, we nust neverthel ess find that both constructions are
reasonabl e and choose the narrower one pursuant to the rule of
lenity; (2) the governnent’s construction raises doubts about the
statute’s constitutionality, which nust be resolved in a way that

avoids potential constitutional infirmty; and (3) the federal

OMc@iire v. Conm ssioner of Internal Revenue, 313 U.S. 1, 9
(1941) (citations omtted).

IThe text of other sections of the U S. Code use the sane
termnology as that found in 8 1958 s title. Both 18 U. S. C A
8§ 1961 and § 2516 specifically refer to 8§ 1958 and descri be § 1958
as relating to the use of “interstate commerce facilities” in the
comm ssion of nurder-for-hire. Thus, the title's reference to
“Iinterstate commerce facilities” is not isolated, and cannot be
presuned to be accidental.
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murder-for-hire statute crimnalizes conduct that is traditionally
the province of state | aw enforcenent, and Congress shoul d not be
presuned to have altered the federal -state bal ance unl ess it speaks
W th unm stakable clarity. W di spose of each of these contentions
in turn.

1. Rule of Lenity

The rule of lenity —a rule of narrow construction rooted in
concern for individual rights, awareness that it is the |l egislature
and not the courts that should define crimnal activity, and belief
that fair warning shoul d be accorded as to what conduct is crim nal
——applies when, but only when, “after seizing every thing from
which aid can be derived, the Court is left with an anbi guous
statute.”® W are convinced that this is not such a case and
under these circunstances, we will not “blindly incant the rul e of
lenity to ‘destroy the spirit and force of the law which the
| egi slature intended to and did enact.’ "%

Additionally, the rule of lenity should not be invoked here
because it was no surprise to Marek that nurder-for-hire is a
serious crinme with serious penalties. The principle behind the

rule of lenity is that no one should be forced to specul at e whet her

2Smth v. United States, 508 U. S. 223, 239-40 (1993) (internal
citations, quotations, and alterations omtted) (quoting United
States v. Bass, 404 U. S. 336, 347 (1971) (quoting United States v.
Fi sher, 2 Cranch 358, 386 (1805))).

%Huddl eston v. United States, 415 U S. 814, 832 (1974)
(alteration omtted) (quoting Anerican Tobacco Co. v. Wercknei ster,
207 U. S. 284, 293 (1907)).
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her conduct is prohibited.® |t would be absurd to say that Marek
did not know that her conduct — hiring an assassin to conmt
mur der ——was prohi bit ed.

2. Consti tutional Doubt

The rule of constitutional doubt is |ikew se inapplicable.
Marek contends that a broad application of § 1958 to intrastate
activities would violate the Tenth Amendnent, conpelling adoption
of the narrow interpretation of the statute she advocates to save
it from constitutional infirmty. For all the reasons stated
above, however, the statute’s requirenent that a perpetrator either
travel in interstate comerce or use an interstate comerce
facility confirms that the statute raises no constitutional
concerns, given Congress’'s clear constitutional authority to
regulate interstate commerce. “[T]he authority of Congress to keep
t he channel s of interstate commerce free fromi mmoral and i njurious
uses has been frequently sustained, and is no |longer open to
guestion. ”>°

3. Feder al - St at e Bal ance

Finally, Marek argues that the intentionto alter the federal -
state balance in this area —traditionally the province of state
| aw enf orcenent —nust be evi denced by unm stakable clarity. For
the sanme reasons that we reject application of the rule of lenity

—that (1) the statute is plain on its face, and (2) even if we

Dunn v. United States, 442 U. S. 100, 112 (1979).

®Canminetti v. United States, 242 U.S. 470, 491 (1917).
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concede for the sake of argunent that there is sone slight internal
i nconsistency in termnology, it is resolved by the statute’'s
| egislative history and title —we reject the notion that Congress
has not spoken with sufficient clarity to crimnalize conduct
traditionally the subject of state crimnal |aws.

Like Marek’'s, the dissent’s Ilanent over the perceived
tranpling of states’ rights m sses the mark by the pal pable failure
to include a crucial observation: Under 8§ 1958, federal

aut horities have nothing nore than concurrent jurisdiction over the

subset of nurders-for-hire that bear the requisite nexus wth
interstate commerce. The legislative history plainly states that
federal investigation and prosecution should be no nore than an
“option” to be “used in appropriate cases” to assist state and
| ocal authorities, and that “Federal jurisdiction should be
asserted selectively based on such factors as the type of
def endants reasonably believed to be involved and the relative
ability of the Federal and State authorities to investigate and
prosecute. "%

The records in both of these cases eschew any possibility that
f eder al authorities preenptively nuscled aside |ocal | aw
enforcenent; rather, federal |aw enforcenent was invited by the
| ocal s to becone involved. Cisneros first was tried and convicted

of capital nurder in state court. Only after a Texas appellate

6S. Rep. No. 98-225, at 304-05 (1984), reprinted in 1984
US CCAN 3182, 3484.
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court reversed that conviction for insufficiency of the evidence
did the state take the initiative and turn over her case to federal
prosecutors.® As for Marek, a county sheriff’'s deputy tipped to
her quest for a nercenary killer referred the case to the Texas
Rangers, who in turn referred the case to the FBI. The two cases
before us illustrate the very “[c]ooperation and coordination
bet ween Federal and State officials” that Congress intended that
§ 1958 foster.®® The enbodi nent of such clear |egislative intent
in providing for concurrent jurisdiction and not preenption nust
not be overlooked in analogizing the extent of congressional
intrusion into spheres of state and local |aw enforcenent. Wth
all due respect, we believe that the dissent woul d be well advised
to pull back its states’ rights argunent. Failure to acknow edge

that 8 1958 creates concurrent jurisdiction only subjects the

dissent’s objectivity to question. For despite its power to
preenpt this area when regulating commerce, Congress exercised
restraint and comty, inthe true spirit of Federalism by creating

only concurrent jurisdiction.

| V.
CONCLUSI ON

For the foregoing reasons, we hold that both C sneros’s and

Marek’s nmurder-for-hire transactions violated 18 U S.C. § 1958.

S’Cisneros, 203 F.3d at 339. |In fact, C sneros charged before
her trial in district court that the federal prosecution was
“merely a shamor tool for the State of Texas.”

8S. Rep. No. 98-225, at 305 (1984), reprinted in 1984
US CCAN 3182, 3484.
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Cisneros did so by causing her agent to nake qualifying tel ephone
calls between the United States and Mexico, thereby using a
facility in foreign comerce to facilitate a murder-for-hire.
Marek did so by using an interstate comerce facility, Wstern
Union, to wire blood noney between Houston and Harlingen, Texas.
Satisfied that intrastate use of an interstate comerce facility
has satisfied federal jurisdiction under 8§ 1958, there was no
error, plain or otherwse, in Marek’s conviction or her plea of
guilty. We therefore affirm both appellants’ convictions and
sent ences.

AFFI RVED.

E. CGRADY JOLLY, Circuit Judge, joined by JONES, SM TH, BARKSDALE

and DeMOSS, Circuit Judges, dissenting:

Because | find that 8§ 1958 requires that the use of the
facility be in interstate or foreign commerce, | respectfully
di ssent.

I

In 1993,% the time of these offenses, the relevant part of
§ 1958 read:

(a) Whoever travels in or causes another (including the

intended victin) to travel in interstate or foreign
commerce, or uses or causes another (including the

®ln 1994, the statute was anended to allow for capital
puni shment when death resulted froma nurder-for-hire. Pub. L. No.
103-322, § 60003(a)(11), 108 Stat. 1969, 2033 (1994).



intended victim to use the mail or any facility in
interstate or foreign commerce, with intent that a nurder
be commtted in violation of the aws of any State or the
United States as consideration for the receipt of, or as
consideration for a prom se or agreenent to pay, anything
of pecuni ary value, shall be fined not nore than $10, 000
or inprisoned for not nore than ten years, or both; and
if personal injury results, shall be fined not nore than
$20, 000 and i nprisoned for not nore than twenty years, or
both; and if death results, shall be subject to
i nprisonnment for any termof years or for life, or shal
be fined not nore than $50, 000, or both.
(b) As used in this section and section 1959 .

(2) "facility of interstate commerce" incl udes

means of transportati on and conmuni cati on.

Thus, the issue before us is sinply stated: what does the
phrase “uses or causes another to use the mail or any facility in
interstate or foreign comerce” nean? Does it nmean that the
particul ar use nust be ininterstate or foreign conmerce at the tine
of the offense, or does it nean that the facility nust be one
generally engaged in interstate or foreign commerce? The forner is
the proper way to read the statute.

A

In our original panel opinion in G sneros, we began by noting

a difference between § 1958(a) and § 1958(b). Part (a) refers to

facilities “in interstate or foreign commerce,” while (b) nentions
facilities “of interstate conmerce.” At that tinme, we were not sure
how to treat part (b). It appeared to be purely definitional, but
it purported to define a term “facility of interstate commerce,”

that was not present in (a). In truth, “of interstate commerce”



means sonething very different from“ininterstate commerce.” Thus,
we concluded that (b) was in conflict with (a), and proceeded with
our analysis to resolve that conflict.?®

W all now appear to agree, however, that (b) is not
definitional in the sense that the G sneros panel construed it.
I nstead, (b) nerely provides exanples of what mght constitute a
“facility” for purposes of the statute--neans of transportation and
communi cation. Read in this way, (b) does not conflict with (a),
as it does not define a termnot present in (a).

B

W will therefore focus on part (a) and ask what “use a
facility in interstate or foreign commerce” neans. The threshold
gquestion is whether the phrase “in interstate or foreign commerce”

describes the word “use” or the word “facility.” If the phrase
nodi fies use, then the statute clearly requires that the particul ar
use be “ininterstate or foreign comerce.” W believe this is the

proper constructi on.

W& ended up ignoring (b) altogether. W acknow edged t hat
t he canon agai nst superfl uousness counsell ed agai nst doing this.
But this canon cut both ways, because replacing “in” in (a) wth
“of” would have rendered the part of (a) related to travel
superfl uous. Interstate travel would always require use of a
facility of interstate commerce. At |least by ignoring (b) rather
than part of (a), however, we were giving precedence to the
operational, as opposed to the definitional, part of the statute.
See United States v. Weathers, 169 F. 3d 336, 342 (6th Gr. 1999).




The majority first contends that because “in interstate or
foreign commerce” falls next to “facility,” that is the termthe
phrase nodifies. But consider how the statute would have read if
the drafters did intend the neani ng we propose and had fol |l owed t he
majority’s “rule of proximty”: “whoever causes another to use, in
interstate or foreign comerce, the mail or any facility.” This
arrangenent of words is an awkward grammatical construction that
Congress was unlikely to accept. This is true, not only because the
construction i s awkward, but because it woul d require the use of the
United States mail to be in interstate or foreign commerce before
federal jurisdiction would attach.% Thus, the rule of proximty
does not appear hel pful here.

The majority also considers § 1958's title, “Use of interstate
coomerce facilities in the commssion of nurder-for-hire.”
According to the majority, this suggests that the “in interstate or
foreign commerce” clause nodifies “facilities.” But this titleis
cursory and intended only as a quick, general description. The
title is so inconsistent with the statute that it omts any
reference to “foreign facilities.” Does that nean that use of
facilities in foreign commerce really does not qualify under the

statute? No, of course not. The title of a statute is of little

51Thi s woul d be a different conclusion fromthe one we reached
in United States v. Heacock, 31 F.3d 249, 254-55 (5th Cr. 1994),
with respect to the Travel Act, § 1952.




hel p when ascertaining the statute’s neaning requires untangling
subt | eti es.

| nstead, we return to the phrase in question: “Woever travels
ininterstate or foreign commerce, or uses the mail or any facility
in interstate or foreign commerce.” Because the phrase “in
interstate or foreign commerce” is used nore than once, it is
appropriate to | ook at the other uses of the termand to interpret
them in a consistent nmanner. In the first part of the statute

(“[wW hoever travels in . . . interstate or foreign commerce”), the

phrase “in interstate or foreign commerce” is used as an adver bi al

cl ause that nodifies the verb “travels.” The “in” clause tells us
where the travel occurred. The second use of the phrase reads: “or
uses or causes another to use . . . any facility in interstate or

foreign commerce.” If the “in” clause is used in a consistent
manner in the statute, this second use is an adverbial clause as
well, telling us where that use nust occur, that is, “ininterstate
or foreign commerce.”

Thus, relating “in interstate or foreign comerce” to “use
appears to be the proper way to read the statute. But even if one
does not agree with this reasoning, one nust concede that, at a
m nimum the statute is anbiguous as to which words “in interstate
or foreign commerce” nodifies.

If we then turn to the alternative, that the “in interstate or

foreign comerce” clause nodifies “facility,” it creates greater



anbi guity. There are two possible interpretations of that

grammatical construction: either any facility that is generally

engaged “in” interstate or foreign commerce will qualify, or the

facility must be “in” interstate or foreign comerce at the nonment

of the offense. If, however, we chose the first, we would be

interpreting “ininterstate or foreign comerce” as though Congress

had said “of interstate or foreign commerce.” Any facility that is
generally engaged “in interstate or foreign commerce” is, by
definition, afacility “of interstate or foreign commerce.” But the

phrase “facility of interstate or forei gn conmerce” evokes sonet hi ng
different from“facility ininterstate or foreign comerce.”®% This
very significant distinction weighs against thefirst interpretation
and suggests instead that the facility should be in interstate or
foreign commerce at the tine of the offense. At the very m ni num
there is anbiguity in the statute.

| f one concedes the statute’'s anbiguity, the next place to
turn is the canons of construction. One is particularly apt: when
facing a statute that could potentially alter the delicate bal ance

bet ween the state and federal governnent, especially in the area of

621 f the dictionary definitions of the two words i s not enough,
consider the Suprene Court’s discussion of Congress’ interstate
commerce powers under United States v. Lopez, 514 U S. 549, 558-59
(1995). The Court clearly differentiated between “in interstate
commerce” and “of interstate commerce”: “the instrunmentalities of
interstate conmerce, or persons or things in interstate commerce.”




crimnal law, we require an unm stakably cl ear statenent by Congress

that this was its intent. Geqory v. Ashcroft, 501 U S. 452, 460,

111 S. CG. 2395, 2401, 115 L.Ed.2d 410 (1991); Atascadero State

Hospital v. Scanlon, 473 U S. 234, 242, 105 S. . 3142, 3147, 87

L.Ed.2d 171 (1985); United States v. Rews, 401 U S. 808, 812, 91

S.C. 1056, 1059, 28 L.Ed.2d 493 (1071); United States v. Bass, 404
US 336, 348, 92 S. . 515, 523, 30 L.Ed.2d 488 (1971). The
construction the majority proposes would alter this balance
significantly. The majority’s interpretation would nake virtually
every murder-for-hire a federal crinme, because any use of a

t el ephone or an autonobile would qualify.® It is difficult to

®Thi s expansion of federal power stenms fromthe mpjority’s
broad interpretation of “in interstate or foreign conmerce” to be
synonynous wth the phrase “of interstate or foreign comerce.”
Because 8 1958(b)(2) specifies that “nmeans of transportation and
communi cation” are facilities of interstate conmerce for purposes
of the statute, any use of a telephone or autonobile would be
sufficient to invoke the statute. Mreover, courts typically treat
the simlar term ®“instrunentality of interstate commerce” as
enconpassi ng “nmeans of transportation and conmuni cation” |ike cars
and tel ephones. See United States v. Gl bert, 1999 W. 397424 at *6
(st Gr. 1999)(holding that a tel ephone is an instrunentality of
interstate commerce, regardless of whether it is used in an
interstate manner); United States v. Wathers, 169 F.3d 336, 341
(6th Gr. 1999)(intrastate telephone calls qualify as use of
instrunmentality of interstate commerce); United States v. Cobb, 144
F.3d 319, 322 (4th Cr. 1998) (aut onobi | es qualify as
instrunmentalities of interstate comerce); United States V.
Randol ph, 93 F. 3d 656, 660 (9th Cr. 1996)(“[Clars are thensel ves
instrunmentalities of interstate commerce.”); United States V.
Bi shop, 66 F.3d 569, 588 (3d Cr. 1995)(nmotor vehicles are
instrunmentalities of interstate conmerce); Dupuy v. Dupuy, 511 F. 2d
641, 644-45 (5th Gr. 1975)(holding that intrastate use of phones
qualifies as use of an instrunentality of interstate commerce).

O course, these cases all refer to “instrunentalities,” not




i magi ne a murder-for-hire schene that would not involve the use of
a phone or a car at sone point. But nothing in the | anguage of the
statute suggests that Congress intended to nmake all such crines a
matter of federal concern. Thus, this canon wei ghs heavily agai nst
the majority’s interpretation.

Movi ng on from parsing the |anguage and construction of the

statute, the majority also refers to United States v. Heacock, 31

F.3d 249, 254-55 (5th Cr. 1994) for support of its position. In
t hat case, we construed 8§ 1958' s conpani on statute, the Travel Act,
to enconpass purely intrastate use of the mails. And, as the
maj ority notes, we have previously used jurisprudence interpreting
the Travel Act as a guide in construing 8 1958.

Heacock is not, however, helpful in the inquiry before us.
First, the |l anguage in the Travel Act at the tinme was different from
that before us in 8§ 1958: “whoever . . . wuses any facility in
interstate or foreign commerce, including the mil.” Any
concl usi ons about the neaning of those words are of questionable
val ue in construing the neaning of a different set and arrangenent

of words. Second, we based our Heacock decision on the reasoning

applied in United States v. Riccardelli, 794 F.2d 829, 831-33 (2d
Cir. 1986). In that case, the court concluded that the mails were
“facilities.” As we explained in our original Ci sneros opinion

however, the inportant distinction is between the use of “of” and
“in,” not between “instrunentality” and “facility.” G sneros, 194
F.3d at 632, n.4.



a speci al case, separate and distinct from“facilitiesininterstate
or foreign commerce.” The historical and constitutional pedigree
of the postal service indicates that this entity is inherently
federal in nature, and that Congress has special concern in
regulating its use. Thus, any use of the mail qualified under the
statute. But Heacock does not, therefore, extend to any intrastate
use of other facilities for purposes of 8§ 1958.

Neither is the |l egislative history supportive of the majority’s
reading of the statute. Although the majority points to passages
froma report by the Senate Judiciary Conmttee for the proposition
that Congress intended to extend federal authority under 8 1958 to
almost all murders-for-hire, limted only by the prosecutor’s
discretion, it omts passages clearly supportive of a congressional
intent to limt jurisdiction to cases in which a facility is in
interstate or foreign commerce at the tinme of the offense. For
i nstance, the report’s exanple of a situation in which the federal
nexus is present plainly contenplates the use of a facility in
interstate commerce: “Thus, an interstate telephone call is
sufficient to trigger federal jurisdiction.” S. Rep. No. 225, 98th
Cong., 1st Sess. 1983, 1984 U S.C.C A N 3182, 3485. The report
does not assert that any use of a tel ephone is sufficient. |Instead,
it suggests that the actual use nust be in interstate or foreign

conmer ce. Simlarly, in describing the prosecutorial discretion



i nvol ved, the report notes that “the commttee fully appreciates
that many state and | ocal police forces and prosecutors offices are
qui t e capabl e of handling a nurder for hire case notw thstandi ng t he
presence of sone interstate aspects . . .” 1d. at 3484. Thi s
passage suggests that Congress envisioned that all of the cases
falling under the statute woul d have sone “interstate aspects,” and
not just local use of the facilities of interstate commerce.
Admttedly, the report does use both the |anguage “facility of
interstate commerce” and “facility in interstate commerce.” This
alternative use in a legislative report cannot conclusively
establish Congress’ intent in drafting the statute. Utimtely, as
is often the case, the legislative history is inconclusive, and thus
unrel i abl e.

Al of the anmbiguity we have outlined in this dissent |eads us
to the sanme conclusion reached in the original G sneros opinion--
that the rule of lenity is applicable to this case. The rule
applies when, after “seizing everything from which aid can be
derived, we can nmake no nore than a guess as to what Congress

i nt ended.” United States v. Wells, 519 U. S. 482, 499, 117 S. C

921, 931, 137 L. Ed.2d 107 (1997)(quoting Smth v. United States, 508

U S 223, 239, 113 S. . 2050, 2059, 124 L.Ed.2d 138 (1993), and

Ladner v. United States, 358 U. S. 169, 178, 79 S. C. 209, 214, 3

L. Ed. 2d 199 (1958)). W believe this is the situation here.



The rul e of lenity counsels us to resol ve anbiguity in crim nal
statutes by construing such statutes narrowy. This rule is rooted
inthe due process requirenent that Congress clearly articul ate what
conduct it has made crimnal:

‘“(When choice has to be nade between two readi ngs of

what conduct has made Congress has made a crine, it is

appropriate, before we choose the harsher alternative, to

requi re that Congress shoul d have spoken i n | anguage t hat
is clear and definite. We should not derive crimna

outlawy from sone anbiguous inplication.” . . . This
policy of lenity neans that the Court will not interpret
a federal crimnal statute so as to increase the penalty
that it places on an individual when such an

interpretation can be based on no nore than a guess as to
what Congress i ntended.

Ladner v. United States, 358 U S. 169, 178 , 79 S. C. 209, 214, 3

L. Ed. 2d 199 (1958) (quoting United States v. Universal CI.T. Credit

Corp., 344 U.S. 218, 221-22, 73 S.C. 227, 229, 97 L.Ed. 260
(1952)). In our case, the rule weighs in favor of requiring that

the use of the facility be in interstate or foreign conmerce.
The majority has reached a different conclusion. |n doing so,

they split fromthe Sixth Crcuit. United States v. Wathers, 169

F.3d 336, 342 (6th Gr. 1999). | respectfully dissent.



