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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-40877

JI LL BROWN,

Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
ver sus

BRYAN COUNTY, OK; ET AL.,

Def endant s,
BRYAN COUNTY, K,

Def endant - Appel | ant - Cr oss- Appel | ee,
STACY BURNS,

Def endant - Cr oss- Appel | ee.

Appeals fromthe United States District Court for the
Eastern District of Texas, Sherman

July 18, 2000
Bef ore REYNALDO G GARZA, JOLLY, and DeM3SS, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Thi s appeal presents a case brought under 42 U S. C. § 1983 for
injuries resulting from excessive force by an arresting officer,
for which Bryan County, Okl ahoma, was found |iable by a jury on the
basis of its failure to provide any training to a reserve deputy

who was allowed to nmke arrests. Stacy Burns, a young,



i nexperienced reserve sheriff’'s deputy, w thout the benefit of
training or supervision, participated in a car chase and arrest
i nvol ving the use of force. Because of the manner in which Burns
effectuated the arrest, the plaintiff, Jill Brown, suffered severe
knee injuries. The question is whether Bryan County can be held

liable under Monell v. New York City Dept. of Social Servs., 436

US 658 (1978), for her injuries because the County failed to
train Burns.

We concl ude that the evidence, given the standard of revi ew of
ajury verdict, fairly allowed the jury reasonably to concl ude t hat
Bryan County’s sheriff, admttedly a policymaker, failed to train
Burns in the |ight of facts denonstrating an obvious need to train
hi m We think the jury reasonably concluded that, given notice
of the need to train Burns and that the consequences of the failure
to train himwere so obvious, that the County is culpable for its
failure to train him Furthernore, the evidence allowed a
reasonabl e i nference that the decision not to train Burns was the
“nmoving force” behind, i.e., directly caused, the injuries suffered
by Brown. G ven these conclusions, we hold that Brown established
that Sheriff Moore' s decision not to train Burns constituted a
policy decision for which the County is |iable under § 1983.

The case has a significant procedural history. W have issued

two previous opinions, see Brown v. Bryan County, Okl ahoma, 53 F. 3d

1410 (5th Gr. 1995), wthdrawn and superseded by, 67 F.3d 1174

(5th Cr. 1995), and the Suprene Court has considered the case.
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See Bd. of the County Conmmins of Bryvan County v. Brown, 520 U.S.

387 (1997). Wien the Suprene Court reversed our deci si on uphol di ng
liability against the County on the basis of its hiring decision,!?
we remanded to the district court for further consideration.
Specifically, the district court had to decide whether liability
agai nst the County could be upheld on the basis of the jury’'s
finding that the County had a policy of not training its officers.
117 F. 3d 239, 240 (5th Gr. 1997). On renmand, the district court
denied the County’s notion for judgnent as a matter of |aw and
upheld the earlier jury verdict in favor of the plaintiff. The
County appeals the district court’s denial of its j.n.o.v. notion.
In a cross-appeal to this second judgnent, Brown conplains that the
district court struck all conpensatory danages for | ost inconme and
| ost earning capacity, and reduced to a nomnal award danages
awarded for her abstract injuries from the violation of her
constitutional rights.

We affirmthe judgnent as it relates to the County’s liability
under 42 U. S.C. § 1983. W also affirm the district court’s

judgnent with respect to danages.

W th this vacatur, our previous opinion is no |longer the | aw
of the case. See Johnson v. Chicago Bd. of Educ., 457 U S. 52, 53-
54 (1982) (“Because we have vacated the Court of Appeals’ judgnents
in this case, the doctrine of the law of the case does not
constrain either the District Court or, should an appeal
subsequently be taken, the Court of Appeals.”); O Connor V.
Donal dson, 422 U.S. 563, 577 n.12 (1975 (“Of necessity, our
deci sion vacating the judgnent of the Court of Appeals deprives
that court’s opinion of precedential effect, leaving this Court’s
opi ni on and judgnent as the sole |aw of the case.”).
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I

The jury awarded Jil|l Brown extensive damages on her 42 U. S. C
8§ 1983 cl ai magai nst the County for injuries she sustained because
of the excessive force used by the arresting officer, Reserve
Deputy Burns. The jury found that Bryan County policynaker,
Sheriff B. J. More, failed to train Burns in the proper use of
force.? The jury specifically found that “the training policy of
Bryan County . . . was so inadequate as to anount to deliberate
indifference to the constitutional needs of the plaintiff.” Brown
argues that this failure-to-train policy was the “noving force”
behind her injury. This much is undisputed: Sheriff More is a
final policymker for Bryan County and Burns used excessive force
against Brown in violation of her Fourth Anmendnent rights to be
free from unreasonabl e seizures. The question is whether the
County can be held liable for these injuries under § 1983.

I

The underlying events occurred in the early norning hours of
May 12, 1991. Todd Brown was driving a pickup truck from Texas
into Cklahoma, with his wife as a passenger, when he saw a
r oadbl ock ahead. He decided, for reasons the jury could have
accepted as plausible, to turn around. The execution of the 180

degree turn and the speed of the pursuit that followed were hotly

2The jury al so reached simlar concl usions about the County’s
decision to hire Burns. The jury’s conclusions with respect to
Brown’s failure-to-train claim were separate and apart from the
hi ri ng concl usi ons.
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di sputed before the jury. Jill Brown clains to have been asleep
t hrough nost of this event. The County deputies eventual |y stopped
the Browns’ truck on an unlighted country road.

The events leading to Jill Brown’s injuries were also
di sput ed. As we nust, we accept the version of the facts nost
favorable to upholding the verdict. Indeed, it is not contested
that Burns’s application of excessive force resulted in a
constitutional injury in violation of Brown’s Fourth Amendnent
rights. Burns renoved Brown fromthe truck using, what he cl ai ned,
an “arm bar” technique. Brown testified that Burns used force
despite her best efforts to conply with Burns’s command to her to
exit the truck. Burns says that he needed to use this technique
because she was unresponsive to commands to get out of the
vehicle.® According to Burns, Brown was bending forward in her
seat after Burns opened the truck door. Burns interpreted this as
a threatening gesture, that is, she nmay have been reaching for a
gun. Burns, however, admts that Brown did not struggle, did not
strike out, and did not even say anything to himduring the course

of the event. |In the process of renoving Brown, Burns grabbed her,

3The jury had reason to question Burns's credibility. On the
stand, Burns admtted |lying in his deposition and to changing his
deposition answer only when threatened with a perjury charge.
Burns then proved less than forthcomng in his trial testinony,
omtting facts of his arrest record until pressured during cross-
exam nation. Thus, the jury may have been skeptical of his other
testinony on critical issues, especially those facts going to any
training he mght have received, or, for instance, his claimthat
he took the M nnesota Multiphasic Personality Inventory test.
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pul l ed her fromthe truck, and spun her to the ground. She |anded
on the pavenent knees first. Either during or imrediately after
application of the “armbar” techni que, Burns had at | east one knee
in Brown’ s back. As a result of the incident, Brown suffered
severe knee injuries.

It is inportant to note sone pertinent background facts
relating to Burns. At the time of the incident, Burns was only
twenty-one years old. He was also inexperienced. He had been on
the force for a matter of weeks. He had no experience as a |aw
enforcenent officer before beginning work as a reserve deputy for
the County. Hi s educational background consisted of a high school
di ploma and a few senesters of coll ege. Al t hough purporting to
have majored in crimnal justice, Burns testified that he had not
taken any | aw enforcenent courses. Hi's work experience consisted
of general delivery and sales--“kind of a ‘go-fer’”--for two
furniture conpanies.

H's record of having engaged in sone inappropriate conduct
before joining the force is undisputed. Wthin the two-year
period before his hire, Burns had been arrested for assault and
battery, resisting arrest, public drunkenness, driving while
i ntoxi cated, possession of false identification, driving with a
suspended license, and nine noving traffic violations.* At the

time he was hired, Burns was in violation of the terns of his

“The nore serious of these offenses all arose from one
incident involving a fracas while a coll ege student.
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probation; for that reason, he had an outstanding warrant for his
arrest.®

Finally, his conduct for the short tinme that he had been on
the force also suggested a problem Specifically, the jury
reasonably coul d have concl uded that he had an excessive nunber of
“takedown” arrests, simlar to the one in which Jill Brown was
i nj ured.

We al so note several rel evant background facts with respect to
operation of the sheriff’s departnent. Here, the evidence, viewed
in the light nost favorable to the jury’s verdict, showed the
County to have a policy of providing no training itself for its
regul ar officers and reserve deputies. The record indicates that
the County’'s practice was to hire individuals for full-tine
positions who had already received training from Cklahoma's
Comm ssion on Law Enforcenent Education and Training ("CLEET”)

program® Wth respect to reserve deputies of Bryan County, the

The evi dence here buttresses testinony by the County’s expert
that Sheriff More disregarded the statutory requirenents for
hiring of a new officer, such as the nmandate that a new hire be
subjected to a personality test, undergo fingerprinting so that the
FBI and OSBlI can perform background checks, and that a form be
submtted to CLEET on the date of hire so that the twelve-nonth
training clock starts to run.

The CLEET programtrains officers and potential officers in
all aspects of |aw enforcenent, including patrol tactics, the use
of force, public safety, and the IiKke. Students in CLEET are
specifically trained in the use of “auto extraction techni ques,”
such as the arm bar technique allegedly enployed by Burns. Qur
opi ni on shoul d not be construed to reflect a finding that training
t hrough CLEET is sonehow i nhadequate. The parties appear to agree
that CLEET training is mandatory for all Okl ahona police officers,
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record is not entirely clear whether CLEET is nandatory. The
County al so nade avail abl e tel evision training prograns through the
Law Enforcenent Training Network (“LETN’)(although Sheriff Moore
testified that there is no requirenent that the programm ng
actually be watched), and there remained the possibility that an
of ficer could receive ad hoc on-the-job training.

Sheriff More acknow edged that the County itself does not
train its officers. Confirmng this adm ssion, Sheriff Moore
further testified that there were no funds to train personnel.’
Both the plaintiff’s expert and t he defendants’ expert corroborated
this lack of training, and it was stressed to the jury during the
plaintiff’s closing argunent. Further substantiating Sheriff
Moore’s testinony about the absence of County-provided training,
O ficer Morrison, Burns’s partner during the incident, testified
that, although he conpleted CLEET training before joining the
County’s force (through working in another county), he had received

no training fromthe County.

full-time or reserve. See, e.q., la. Stat. Ann. tit. 70
8§ 3311(D)(2).

"W are synpathetic to the budget problenms of |[|ocal
governnents, especially rural counties. The plaintiff’s expert,

however, outlined a range of no-cost training options. The
County’s expert testified that CLEET provides training material for
| ocal police forces at no cost, will work with local police

agencies to develop a training program w thout charge, and hol ds
free regional training sessions across the State of Gl ahona.
According to the evidence, Sheriff More el ected not to pursue any
of these options.



The County’s handling of Burns also reflects its lack of a
training program At his deposition, Burns testified that he had
received no training through Bryan County. Specifically, he
testified that he received “no formal training.” He did not even
receive any “witten docunentation from Bryan County as to [his]
duties as a reserve officer.”

Burns did testify, however, that he recei ved several nonths of
training at CLEET, had gone on “ride-al ongs” with his grandfather
(a speci al deputy) and anot her officer, and watched police training
vi deos via the LETN network. The jury, however, reasonably could
have rejected these clains. Particularly noteworthy is the strong
evi dence, which the jury could reasonably have believed, show ng
that Burns never attended CLEET. First, he could not renenber any
dates on which he woul d have attended this program The evi dence
showed that he did not apply for CLEET training until My 6, 1991,
only six days before the Brown incident although he had been
serving as a reserve deputy for four or five weeks. G ven that
CLEET cl asses are held only three days per week, he could not have
attended nore than three classes. Oher evidence shows, however,
that he attended no classes before the Brown incident. Burns’s
Enpl oynent St atus Sheet, which nust be filed wwth CLEET within ten
days of hire, is dated June 12, 1991, thirty days after the Brown
incident, or in excess of two nonths after his hire. Another form
that had to be conpl eted before Burns could be accepted into the
CLEET programwas dated May 30, 1991, ei ghteen days after the Brown
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i nci dent . Wth respect to the “ride-alongs” and LETN, the jury
could have discredited, or at least mnimzed, Burns's clains in
the light of his often contradicted testinony. Although there is
sone evi dence that Special Deputy Joe Cal clazier, his grandfather,
provi ded sone ad hoc training to Burns, the record suggests that
this training was mninmal at best and included no training on
arrest situations.?

Cl osely connected to its practice of providing no training,
t he evi dence reasonably supported a concl usion that the County al so
failed to provide formal, and very little effective, supervision
for its reserve deputies who were “on the street.” Moor e
acknow edged that he gave no explicit instructions to any deputy
about his responsibilities to supervise a reserve deputy. The
of fi cer acconpanying Burns during the incident testified that he
recei ved none. The County’s own expert testified that such
supervi sion of an “inexperienced, untrained” officer is required.
The County’s expert also testified that a reasonabl e police chief
woul d have provi ded these guidelines to his regular deputies and to

reserve deputi es.

8Speci al Deputy Calclazier testified that he “tried to inpart
what know edge [he] had in law enforcenent including “ideas” on
“[p]lositions, where you stopped aut onobiles, custody and control.
In other words, to watch people, if when you have them stopped to
be sure one of themcouldn’t hurt you. There's — there’s ways that
you watch, keep an eye on things.” That is the entirety of his
st atement .
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111
W review de novo the district court’s ruling on a notion for

judgnent as a matter of law. See Travis v. Bd. of Regents of Univ.

of Texas, 122 F.3d 259, 263 (5th Cr. 1997). A notion for judgnent
as a matter of lawwll be granted only if

the facts and inferences point so strongly and
overwhelmngly in favor of one party that the Court
believes that reasonable nmen could not arrive at a
contrary verdict. . . . On the other hand, if there is
substanti al evidence opposed to the notions, that is,
evi dence of such quality and wei ght that reasonable and
fair-mnded nmen in the exercise of inpartial judgnent
m ght reach different conclusions, the notions should be
deni ed .

Boeing v. Shipman, 411 F.2d 365, 374 (5th Cr. 1969) (en banc),

overrul ed on ot her grounds, Gautreaux v. Scurlock Marine, Inc., 107

F.3d 331 (5th Cr. 1997) (en banc). “A notion for judgnent as a
matter of law . . . in an action tried by jury is a challenge to
the legal sufficiency of the evidence supporting the jury's

verdict.” Harrington v. Harris, 118 F. 3d 359, 367 (5th Cr. 1997).

We consider all of the evidence, drawing all reasonabl e inferences
and resolving all credibility determnations in the |ight npst

favorable to the non-noving party. See Rhodes v. Guiberson G|

Tools, 75 F.3d 989, 993 (5th G r. 1996). Although we revi ew deni al
of a notion for judgnent as a matter of law, we note that our
standard of review with respect to a jury verdict is especially

def erenti al . See, e.q., Snyder v. Trepagnier, 142 F.2d 791, 795

(5th Gr. 1998)(“We may overturn a jury verdict only if it is not

supported by substantial evidence, neaning ‘evidence of such
11



quality and weight that reasonable and fair-mnded nmen in the
exercise of inpartial judgnent m ght reach different concl usions.
We accord all reasonable inferences to the nonnovant, and we
reverse only if no reasonable jury would have arrived at the
verdict.”).
|V

It is clear that a nmunicipality’s policy of failing to train
its police officers can give rise to 8 1983 liability. “[T] he
failure to provide proper training may fairly be said to represent
a policy for which the city is responsible, and for which the city

may be held liable if it actually causes injury.” Cty of Canton

v. Harris, 489 U. S. 378, 390 (1989) The difficult |egal question,
however, is whether here the County may be |liable for the decision
of Sheriff Mwore, a policymaker, not to train Burns.

Here, the parties have stipulated to constitutional injury and
the existence of a policynmaker. Therefore, to establish whether
the district court correctly judged 8 1983 liability appropriately
here, we | ook for the remaining el enments to establish the County’s
liability in this case: (1) a decision by a decisionnaker that
anounts to a policy under Monell and its progeny; (2) a decision so
deliberately indifferent to the rights of the citizens that the
County fairly can be said to be cul pable for the injury; and (3)
sufficient causation between the specific policy decision and the

resulting constitutional injury.
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An official policy, for purposes of 8§ 1983 liability, is “[a]
policy statenent, ordinance, regulation or decision that 1is
officially adopted and promul gated by the nunicipality’ s | awmaki ng
officers or by an official to whom the | awrakers have del egated

policy-making authority.” Bennett v. Gty of Slidell, 735 F.2d

861, 862 (5th Cir. 1984) (en banc). Alternatively, official policy
is “[a] persistent, w despread practice of city officials or
enpl oyees, whi ch, al though not authorized by officially adopted and
promul gated policy, is so common and well settled as to constitute
a customthat fairly represents nunicipal policy” 1d. Finally,
“a final decisionmaker’s adoption of a course of action ‘tailored
to a particular situation and not intended to control decisions in
|ater situations” nmay, in sone circunstances, give rise to

muni ci pal liability under § 1983.”). Bryan County, 520 U. S. at 406

(quoting Penmbaur v. Cincinnati, 465 U.S. at 481).° The culpability

el emrent, which may overlap with proof of a policy, requires
evidence that “the nunicipal action was taken with ‘deliberate
indifference’ as to its known or obvious consequences. A show ng
of sinple or even hei ghtened negligence will not suffice.” Brown,
520 U.S. at 407 (citation omtted). “‘Deliberate indifference is

a stringent standard, requiring proof that a nunicipal actor

That the legal neaning of the term “policy” enconpasses a
range of nunici pal behavior can be found in Mnell. “[I]t is when
execution of a governnent’s policy or custom whether nmade by its
| awmmakers or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the governnent
as an entity is responsible.” 436 U S. at 694 (enphasis added).
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di sregarded a known or obvi ous consequence of his action.” |1d. at
410. The causation el enent denmands that the plaintiff show that
the objectionable nunicipal policy was the “noving force” behind

the plaintiff’s injury. 1d. at 408. See also Gty of Canton, 489

U S at 388 (1989) (sane).
A
1

Based on the way the parties present and argue this case on
appeal, we focus on whether the failure to provide Burns training
as an individual, and not whether the County had a policy of not
training its deputies generally.® W ask whether there was a
decision by a policymaker that can satisfy the first elenent of
ultimately inposing Mnell liability. In other words, if Mbnel
liability is to be inposed, it nust be done on the grounds of the
single decision by Sheriff Mwore to require no training of Burns
before placing himon the street to nake arrests.

G ven our standard of review, we think that the jury could
have found that the failure to train Burns was a decision that
anounted to a County “policy.” First, Sheriff Muore was a policy
maker who either could require training for Burns or not.

Furthernore, Moore’'s awareness of Burns’s youth, inexperience,

1Al t hough the County had no formal policy of training for its
deputies or reserve officers, the record indicates that Bryan
County hired trained and experienced deputi es. Wth respect to
reserve officers of Bryan County, the record addresses no fail ure-
to-train situations other than Burns’s.
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personal background, and ongoing arrest activities while with the
departnent, along with the highly predictable risk of injury from
the inproper use of force by an untrained officer, provided
sufficient notice to Mbore of the need to train Burns so as to nake
his failure to require training a conscious deci sion.

Qur conclusion in this respect stens from the follow ng
evi dence. First, the jury reasonably could have attached sone
significance to the fact that Burns was kin to Sheriff Muore. This
relationship, along with the fact that the sheriff’s departnent had
relatively few officers, makes it highly unlikely that Burns was
“lost in the crowd,” and his training sinply neglected. Second,
the jury coul d have reasonably concl uded t hat Moore knew of Burns’s
i mmat ure background. This is a point on which all courts,
i ncl udi ng the Suprene Court, have overwhel m ngly agreed. See Bryan
County, 520 U. S. at 414 (mpjority opinion) and 427-28 and n.6
(Souter, J., dissenting). The jury could conclude that this
background alerted Sheriff More that there was an especially
pressing need to train Burns, especially with respect to when and
how to use force. Third, Sheriff ©More did not conply with the
formal steps necessary to enroll Burns in CLEET training unti
after the incident, despite statutory requi renents mandati ng himto
do so. Thus, the jury could infer that Sheriff More knew that
Burns was not attendi ng CLEET, and concl ude that Sheriff More was

aware that Burns was all-the-nore in need for sone training, yet
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decided not to require training for him Fourth, despite
availability of non-CLEET training options (e.g., the television
training network), Sheriff More knew that no requirenents or
enf orcenment nmechani sns exi sted to ensure that Burns avail ed hi nsel f
of these alternatives. Fifth, Sheriff More had authorized Burns
to engage in a wde |latitude of conduct, with restrictions applied
only to his driving and to his ability to carry a gun, know ng he
had no training for the duties he m ght encounter. Sixth, Moore
knew Burns had already arrested sone individuals, i.e., he was
engagi ng in conduct with the potential for harmand that required
training. Burns testified he was authorized by More to nake
arrests. He had participated in twelve arrests prior to the Brown
i nci dent. Seventh, Mvore knew that there were no forma
departnental policies regarding supervision of junior officers to
assist Burns or to limt his conduct. Mwore admtted that he did
not instruct deputies about their responsibilities to supervise a
reserve deputy. In sum we think on this evidence the jury

reasonabl y coul d have concl uded t hat Sheriff Mbore nade a consci ous

decision not to train Burns, yet still allowed himto nake arrests.
2
W then turn to address whether nunicipal liability for

failure to train can attach from a single decision of a

policymaker. The County insists it cannot.
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W think it is clear fromthe Court’s decisions in Gty of

Canton, 489 U S. at 380 & 387, and Bryan County, that, under

certain circunstances, 8 1983 liability can attach for a single
decision not to train an individual officer even where there has
been no pattern of previous constitutional violations. W
therefore turn to consider those two cases.
(a)
In Gty of Canton, 489 U. S. 378, a detainee brought a § 1983

suit against the city based onits failure to provide nore nedical

training for a police station shift commander. The detai nee
al | eged deprivation of her constitutional rights when the all egedly
undertrai ned shift commander did not call for necessary nedica

care when she showed signs of serious illness. The record
indicated that the city provided sone nedically-related training
for its officers, including providing first-aid training. 489 U S

at 391 n.11. There was no indication that such incidents were a
recurring problem that is, city liability was asserted on an
apparent single incident of «citizen injury. The Court,

neverthel ess, did not reject the plaintiff’s failure-to-trainclaim
as the basis for 8§ 1983, but instead vacated and remanded the case
for further proceedings on the grounds that the jury instructions
fell belowthe “deliberate indifference” standard of proof required

for liability to attach.
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In Gty of Canton, the Suprene Court addressed several issues

that are relevant to our consideration of the appeal before us.
For the first time, the Court made clear that a nunicipality could
be |iable under section 1983 for the inplenentation of perfectly
| awf ul and constitutional policies when a city enpl oyee applied the
policy in an unconstitutional manner. Thus, the Court concl uded
that “there are limted circunstances in which an allegation of a

‘failure to train’ can be the basis for liability under section

1983.” 489 U. S. 387. The basis for liability wunder such
ci rcunst ances, however, is dependent upon the degree of fault
evidenced by the nunicipality’s action or inaction. In this

respect, the Court concluded that “the inadequacy of police
training nmay serve as the basis for section 1983 liability only
where the failure to train anmounts to deliberate indifference to
the rights of persons with whom the police cones into contact.”
Id. at 388.

Gty of Canton, we think, spoke rather directly to the facts

in the case before us when it observed that with respect to
specific officers, a need for nore or different training can be so
obvi ous and the inadequacy of training so likely to result in a
violation of constitutional rights that the city can reasonably be
said to have been deliberately indifferent to the need for

training. 1d. at 390.
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Furthernore, the Court noted that the focus of the inquiry in
determning city liability for failure to train nust be “on the
adequacy of the training program in relation to the tasks the
particul ar officers nust perform” 1d. at 390. Here, for exanple,
we nust focus on the adequacy of training of Burns in relation to

performng in an arrest situation. And Cty of Canton adnoni shes

that we nust exam ne the evidence for deliberate indifference of
the county and not be satisfied with nmere negligence in failing to
train.

Finally, we think that Gty of Canton again spoke to the facts

in this appeal in footnote ten. There it observed that it is a
fact to a noral certainty that police officers are required to
arrest fleeing felons. Thus, when the city arns its officers to
carry out this task, there is thus the obvious need to train
officers in the constitutional limtations on the use of deadly
force. This need for training is so obvious that the failure to
train is deliberate indifference to constitutional rights. This
sane observation, we think, nmay be applied in nmaking arrests with
force.

In sum for purposes of considering the appeal before us, we

draw the follow ng guidance from Gty of Canton: The failure to

train may be actionable under section 1983. Liability of the
county depends upon whether it shoul d have been obvi ous to Sheriff

Moore--or stated differently, whether Sheriff Muore had sufficient
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notice--that the failure to train Burns in his task of nmaking
arrests was likely to lead to a violation of the Fourth Amendnent
rights of those he would encounter. Furthernore, liability
attaches only if there is direct causati on between the policy and

the injury. The Gty of Canton also suggests that a single

i ncident of an alleged constitutional violation resulting fromthe
policy may serve as a basis for liability so long as that violation

was an obvi ous consequence of the policy. Thus, Gty of Canton is

persuasive that a pattern of msconduct is not required to
establi sh obvi ousness or notice to the policymaker of the likely
consequences of his decision. As Justice O Connor, the author of

Bryan County, observed in her concurring opinionin Cty of Canton:

Where a section 1983 plaintiff can establish that the
facts available to city policymkers put them on actual
or constructive notice that the particular omssion is
substantially certain to result in the violation of
constitutional rights of their citizens, the dictates of
Monel | are satisfied.

ld. at 396.

Wth Gty of Canton establishing sone key principles for our

consideration of this appeal, we now turn to Justice O Connor’s

further refinenent and devel opnent of those principles—

particularly as relates tothe liability of the county for a single

deci sion by a policymker—in Brown v. Bryan County, 520 U. S. 397.
(b)

As we have earlier noted, in Bryan County, considering the

sane facts in this appeal but in a different light, the Suprene
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Court reversed the judgnent to the extent that an i nadequate hiring
policy of the county was the basis for liability. The question
presented to the Suprene Court was whet her Sheriff Mdore’ s decision
to hire Burns constituted a policy that, wunder Monell, could
trigger liability against the County. The Court acknow edged t hat
earlier decisions of the Court may have indicated that a single
decision attributable to a municipality could hold it liable. It
di stingui shed those cases, however, because they involved form
deci sions of nunicipal |legislative bodies. Furthernore, in those
cases, fault of the policynmaker and causati on between the policy

and the injury were obvious. Bryan County, however, unlike other

cases, presented a different kind of a case where the decision by
the county to hire Burns was legal, and it was Burns, the enpl oyee,
who used the illegal excessive force, and not the County itself.
Where the County has not directly inflicted an injury, but the
allegation is that the County has neverthel ess caused an enpl oyee
to do so (e.g., by failing to screen or train enpl oyees), “rigorous
standards of culpability and causation nust be applied to assure
that the [county] is not held liable solely for the actions of its
enpl oyees.” 1d. at 1389 or 405.

Addressing a case in which a plaintiff attenpted to attach
liability to a single decision of the county’s policynaker, the
Court nmade clear that, when “seeking to establish [county]

liability on the theory that a facially, Iawful [county] action has
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| ed an enployee to violate a plaintiff’s rights[,] [the plaintiff]
must denonstrate that the [county] action was taken wth
‘deliberate indifference’ as toits known or obvi ous consequences.”

ld. at 407 (citing Gty of Canton). |In reference to hiring cases,

the Court enphasized that to hold the county liable for a single
deci sion, there nust be a high degree of predictability concerning
t he consequences of the chall enged decision. In other words, a
plaintiff nust denonstrate that the decision in question reflects
“deliberate indifference to the risk that a violation of a
particular constitutional or statutory right wll follow the
decision.” 1d. at 411. Specifically, in order to find the county
liable for a single decision of the policymaker, there nust be
evi dence that woul d support a finding that it was obvious that the
of fending officer in question was “highly likely to inflict the
particular injury suffered by the plaintiff.” 1d. at 412. Thus,
the Court held that to test the |ink between Sheriff More's hiring
decision and Jill Brown’'s injury, the |lower courts should have
asked whet her Sheriff More shoul d have concl uded that Burns’s use
of excessive force in making arrests was a plainly obvious
consequence of the sheriff’s hiring decision. 1d. at 411. The
Court went on to hold that the evidence in this case was i nadequate
to support such a jury finding. In the absence of such a finding,
Sheriff More was not deliberately indifferent to the plaintiff’s

Fourth Amendnent rights in hiring Burns. 1d. at 414.
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Rel ative to the judgnent we consi der today, however, the Bryan
County Court distinguished between liability inposed on the basis
of a hiring decision and liability inposed on the basis of a
county’'s failure to train. “[Plredicting the consequence of a
single hiring decision . . . is far nore difficult than predicting
what mght flow fromthe failure to train a single | aw enf orcenent
officer as to a specific skill necessary to the discharge of his

duties.” 520 U. S. at 410. Acknow edging that Cty of Canton

condoned nmunicipal liability on the basis a single event of failing
to train an enployee, the Court rejected Jill Brown’s attenpt to
anal ogi ze her hiring claimto failure-to-train cases because of the
greater predictability of the consequences that flow from the
failure to train an enpl oyee. The Court noted that the consequence
of failing to train a single law enforcenent officer as to a
specific skill necessary to discharge his duties is far nore
predi ctable than is the consequence of a single hiring decision.
Id. at 410.

Thus, although a hiring claimis clearly barred on the basis
of the evidence before us in this appeal, we cannot accept the

county’s argunent that Bryan County is a bar to consideri ng whet her

the sane evidence constitutes a basis for liability against the
county under the plaintiff’s failure to train claim |ndeed, the

Bryan County Court noted that:

In Canton, we did not foreclose the possibility that
evidence of a single violation of federal rights,
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acconpani ed by a showing that a nunicipality has failed
to train its enployees to handle recurring situations
presenting an obvious potential violation for such
violation, could trigger nmunicipal liability.

520 U. S. at 409.

We think the Suprene Court’s decision in Bryan County sinply

makes clear that the evidence nust withstand a vigorous test
whet her a reasonable jury could conclude: first, it should have
been obvious to Sheriff Mwore that the highly predictable
consequence of not training Burns (and not providing supervision
over his conduct when nmaking an arrest) was that Burns woul d apply
force in such a way that the Fourth Anendnent rights of the
citizens of Bryan County were at risk; and, second, that this
failure to train or to provide supervision was “the noving force”
that had a specific causal connection to the constitutional injury.
In short, the evidence nmnust establish, wunder the stringent

standards of the Suprene Court’s pronouncenents in Bryan County,

unm st akabl e cul pability and clearly connected causation. !

1The County relies heavily on our decision in Snyder, a case
that is distinguishable fromthe facts presented here. The hol di ng
of Snyder rested on grounds that the city’s policynakers did not
have sufficient notice of the stress problem to respond

ef fectively. “There was no evidence showing that the city was
awar e of the supposedly high stress | evels in the NOPD or knew t hat
in the absence of a stress mnanagenent program was likely to
endanger the constitutional rights of its citizens.” 142 F.2d at
799. Furthernore, the causal link was absent. “The evidence did
not establish even a renote |link between the city’'s failure to
enact a stress managenent program and Snyder’s injury.” 1d. In

this appeal, both of these elenents are net as we have expl ai ned.
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We t hus concl ude that a single decision by a policy nmaker may,
under certain circunstances, constitute a policy for which the
County may be liable. W nowturn to consider the requirenents of

Gty of Canton and Bryan County as they apply to this case.

B

Next, we <consider the culpability elenment necessary to
establish the County’s liability. W conclude that the County’s
provision of no training (and no supervision) to Burns, on these
facts, constitutes “deliberate indifference” to the health and
safety of the citizens of Bryan County. 2

First, we take it as elenental that police officers need at
| east sone training to performtheir job safely and effectively.
Here, the evidence, including the expert testinony, supported this
proposition. The jury was therefore justified to conclude that it

was obvious to Sheriff Myore that officers w thout any training

2The jury instruction stated:

Sheriff B. J. Mowore would have acted with deliberate
indifference in adopting an otherw se constitutional
training policy if in light of the duties assigned to
Deputy Sheriff Stacy Burns the need for nore or different
training was so obvious and the i nadequacy so likely to
result in violations of <constitutional rights, that
Sheriff B. J. More can be reasonably said to have been
deliberately indifferent to the constitutional needs of
the Plaintiff.

By inplication, the Court approved this instruction in Bryan
County. 520 U S. at 411. That this finding was not a de facto
finding of negligence may be inferred fromthe jury’ s additional
finding, Interrogatory No. 9, that the County was al so negligent in
the training of Burns.
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have a high predictability of injuring citizens, routinely and
unnecessarily, through use of inproper techni ques, inproper force,
and i nproper judgnent calls. Qur review of the record further
i ndicates that the jury reasonably coul d have concl uded that it was
obvi ous newreserve officers, while being trained, require at | east
m ni mal supervi sion. 3

That the County, through its policymaker, is cul pable for
pur poses of 8§ 1983 for its choice not to train Burns (and not to
provi de proper supervision for him, is illustrated by the facts
giving notice to Sheriff Mowore of the need to train and supervise
Bur ns. Agai n, based on the fam |y connection between Burns and
Moor e, and Moore’ s recent investigation of Burns’s record, the jury
reasonably coul d have i nferred Sheriff More had full notice of the
full extent of Burns’s exuberant and reckl ess background. The sane
istruewth respect to his record of on-the-job conduct in “taking
down” a nunber of arrest subjects. On the stand, Burns admtted
that, out of his twelve arrests, he had forced three or four
individuals “to the ground,” that is, between twenty-five and
thirty-three percent of the total nunber of arrests. The

plaintiff’'s expert testified this record was excessive. At

Bl ndeed, klahoma law would appear to require this
supervision. See Op. Atty. Gen’l No. 85-46 (1985) (“‘A sheriff or
sal aried deputy sheriff shall acconpany a reserve force deputy
sheriff in the performance of all duties assigned to such reserve
force deputy sheriff unless such reserve deputy has conpleted the
requi red one-hundred-twenty-hour basic police course.’”)(quoting
kla. Stat. Ann. tit. 19 8§ 547(B)).
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mnimum this record should have provided notice to Sheriff Moore
that Burns was making arrests and using force on a regul ar basis.
The County’s sheriff force consists of only six regular deputies,
and Burns had been on duty only four to five weeks. The jury could
have reasonably believed that Sheriff More was aware of what Burns
was doing in the field and knew training was required for Burns to
performsuch tasks. These facts bear on the high predictability of
citizen injury by the untrained Burns and reinforce the jury’'s
finding of deliberate indifference in this case.

The sane observations apply to the facts showng no
supervi sion of reserve officers. As we have discussed, the jury
reasonably could have found that Burns renained, essentially,
unsupervi sed. Sheriff More testified he did not authorize Burns
to nmake arrests, and that he limted Burns’s authority by refusing
to allow himto carry a gun or drive while on duty. Moore al so
testified that he intended that Burns be supervised by a full-
fl edged deputy. QG her testinony contradicted Sheriff Moore's
clains with respect to proper supervision. First, Sheriff Moore
could point to nothing to prove a policy of supervision except his
assertion that such responsibility was “comobn know edge.”
Morrison, the deputy acconpanying Burns, testified that he had
never been given any instructions fromthe Bryan County Sheriff’s
Departnent as to how he should work with a reserve deputy. \Wen
cross-examned in reference to his testinony that he told Burns

about his limted authority to nmake arrests, Sheriff More could
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say only that, “[h]le knowed it.” Burns stated that More’'s only
limtations on his activities were not being allowed to carry a gun
or to drive a police car. I ndeed, Burns testified that Sheriff
Moore had authorized himto engage in arrests. Burns testified
t hat he believed he had authorization fromNMore to participate in
the acts involved in the Brown pursuit and arrest, including use of
the arm bar technique. Sheriff Mwore did not inform the deputy
acconpanyi ng Burns that Burns was limted in his authorization. At
m ni mum the policy of not supervising inexperienced officers could
reasonably lead the jury to conclude that the failure to trai n nade
the County even nore cul pable for the constitutional injuries that
fol | oned.

Thus, we think the jury reasonably could have concl uded t hat
it was obvious to Sheriff More that his policy decision not to
train Burns would result in a constitutional deprivation. As a law
enforcenment officer, Sheriff More knew that all |aw enforcenent
of ficers, unless expressly restricted, will face situations calling
for the application of force. The jury reasonably coul d have found
that wwth Burns there was an even greater magni tude of obvi ousness
of the need for training and predictability of the consequences
W t hout training—rendering the degree of the County’s cul pability
for the actions of Burns very high indeed. In short, given the
evidence that provided notice to Sheriff Mwore of the highly
predi ct abl e consequences of not training Burns--i.e., his youth,

hi s personal record of reckl essness and questionabl e judgnent, his
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i nexperience, and his exuberance as a reserve deputy in the short
ti me he had been on the force, and know edge that forcible arrests
were inevitable for a law enforcenent officer--Sheriff More’s
consi dered policy decision not torequire training for Burns can be
said to constitute “deliberate indifference” to the Fourth
Amendnent rights of those citizens Burns would encounter.

C

Havi ng concluded that the evidence supports a finding that
Sheriff More consciously failed to train Burns, and having
concl uded that such a policy decision was the result of deliberate
indifference to the rights secured under the Fourth Amendnent, we
now turn to consi der whether there is sufficient causation between
the policy decision and the injuries Jill Brown suffered to hold
the County |iable for those injuries.

Qur review of the record convinces us that the jury had before
it substantial testinony that nuch of the officers’ conduct, and
Burns’s conduct in particular, during the incident was contrary to
prof essi onal standards. According to the expert testinony, Burns
vi ol at ed basic standards of police conduct, standards that would
have been taught Burns in any basic police training. The jury
coul d have drawn inferences that the failure to have trained Burns
to follow professional police standards was the noving force
causing Brown’s injuries. Specifically, on the evidence beforeit,
the jury could have concluded that the County, abetted by its

policy of failing to supervise untrai ned deputies, allowed Burns to
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participate in the pursuit and arrest of Brown and that his | ack of
training in safety precautions and in arrest situations and in
actually making the arrest, was the “noving force” that caused the
injuries inflicted upon her.

As a prelimnary matter, the jury heard expert testinony that
the pursuit across state lines and the nethod of the stop were
extraordinary and contrary to professional standards when the
of ficers had no reason to suspect a felony violation. |Indeed, the
defendants admtted that they did not suspect any felonious
behavior. Next, the testinony showed that the positioning of the
patrol car vis-a-vis the Browns’ pickup truck after the stop was
hi ghly unusual. Instead of positioning thenselves in front of or
behi nd the Browns’ truck, O ficer Mirrison pulled al ongside of it,
a position | abeled by the County’s own expert as inproper because
it placed the officers in peril.

There was further expert testinony that Burns’s subsequent
actions denonstrated a | ack of know edge of basic police tactics.
First, w thout pause and w thout ascertaining the Browns’ intent,
Burns i medi ately exited the patrol car and approached the Browns’
vehicle. Instead of noving behind the truck, he crossed in front
of the truck. 1In doing so, not only did he cross through Oficer
Morrison’s line of fire, but during his approach to the passenger
side of the Browns’ truck he exposed hinself to any ri sk the Browns
may have posed. Third, testinony suggested that, despite the | ack

of light, Burns may not have used his flashlight to illum nate M.
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Brown. Thus, he could not see with any clarity what she was doi ng
in the truck cab.* Oficer Mrrison, however, testified that the
Browns both raised their hands when so instructed. Fourth, Ms.
Brown testified that Burns exposed hinself to further danger by
reachi ng across her to unbuckle her seat belt. Fifth, the risk
Burns posed to Brown was aggravated by the officers’ perception of
a hi gh-speed chase, when the danger of harmto officer and citizen
as aresult of lack of training is especially grave.'™ 1|ndeed, the
experts inplied that the conbination of a potentially dangerous
situation and Burns’'s lack of a firearm may have led to his
overreaction if Burns felt at risk, but did not have the proper
tools to protect hinself. The jury could reasonably have inferred
that all of these enunerated professional failures on Burns’s part,
errors that were inconsistent with police training, created a
situation that provoked a degree of fear for his safety, which

pronpted himto overreact. The jury reasonably could have inferred

The two experts concurred that a subject may be slowto exit
a vehicle for various reasons, e.g., he or she just woke up, does
not speak English, suffers a nental deficiency, or is scared. Even
if we viewed the evidence in a light nost favorable to Burns, i.e.,
Brown was slow to exit the vehicle, the jury could have believed
that Burns overreacted to the situation. The training deficiency
may have had a direct causal relationship to Burns's actions that
eveni ng, according to Brown’ s expert.

®The plaintiff’'s expert testified that “the literature and
personal experience indicate that the tine at which the hi gh-speed

pursuit is termnated . . . and the officers exit the vehicles is
the critical point at which there is a high Iikelihood or
possibility for excessive use of force. . . . That’'s a particular

and critical tinme for supervision and properly trained.” [sic]
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from the testinony, that with proper training Burns would have
suggested that legitimate reasons existed to explain why an
i ndividual may be slow to exit a vehicle and thus Burns woul d not
spont aneously have felt conpelled to use force on soneone who was
offering no resistance. Finally, the absence of training is
reflected in the injury that resulted to Brown, an injury that
stermed from what the testinony suggested is an extraction
techni que involving, properly applied, a mninmm use of force.
The jury coul d have reasonably concluded that, with trai ning, Burns
woul d have used the “arm bar” technique in a manner so as not to
inflict injury.

The jury coul d have al so concl uded that the County’s policy of
not providing proper supervision, a conponent of the County’s
policy of no training (beyond the possible availability of CLEET),
contributed to the <causal force behind the constitutiona
deprivation suffered by Jill Brown. The evidence supports a
concl usion that Burns was unsupervi sed and unarned t hroughout the
incident. His decisionto join Mirrison was his personal deci sion,
made W t hout supervisory approval. Oficer Mrrison hinself stated
that he was not in charge of Burns that evening. Morrison admts
he gave Burns no explicit instructions before or during the
epi sode. Burns testified that he received none. G ven Burns’s
| ack of training and | ack of protection in the formof a sidearm
Ms. Brown’s expert testified that Burns should never have been

permtted to | eave the vehicle. Morrison allowed Burns to exit the
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vehicle, even though Morrison testified that he hinself was in

“great fear,” and drew his weapon. Morrison knew that Burns did
not have a gun. |If there was a training program according to the
expert testinony that the jury coul d have believed, Murrison |ikely
woul d have ordered Burns to remain in the patrol car. Fi nal |y,
according to Brown’s expert, the discovery record indicates a total
absence of any conmmuni cation or coordination between Mrrison and
Burns during the entire incident. The County’s expert found
fundanental fault in the supervisory relationship during the
incident, a fault that contributes to the consequences of the | ack
of training.

In sum the jury reasonably could have concluded that the
County’s decision not to train Burns, conpounded by its policy of
not requiring proper supervision, was the “noving force” behind the
unconstitutional use of excessive force, which caused Brown's
injury.

D

We sumup. G ven our standard of review, we conclude that the
evidence in the record allowed the jury reasonably to find that
Sheriff Mbore nmade a conscious decision not to train Burns, that
because the need to train Burns was obvious, the failure to train
him constituted “deliberate indifference” to the constitutiona
rights of the citizens of Bryan County, and that this decision was
the “noving force” behind Brown’s injuries. W therefore concl ude

that the decision not to train Burns was a policy choice on which
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§ 1983 liability can lie. Thus, the district court properly denied
the County’s notion for judgment as a matter of |aw. 1
Vi

On cross-appeal, Jill Brown challenges the district court’s
decision not to enter judgnent in accordance with the jury’'s
verdict on lost incone and | ost earning capacity, as well as for
abstract constitutional injuries she suffered. The jury awarded
Brown $36,000 for lost inconme and $180,000 for |ost earning
capacity, and $100, 000 i n danages for her constitutional injuries.
In this respect, the County never raised any objection to her
evidence, did not object to the jury's charge, and did not raise
any objection to those damages in any postjudgnent notions.
Despite this |lack of objection by the County, the district court,
sua sponte, as it had done in its first entry of judgnent, again
entered judgnent wupon our remand that struck Brown's economc
damages and reduced her constitutional danages to a noninal $1.00.
Brown asks us to review these alleged errors of the district court
and to restore these danage awards.

Because Brown failed to object to these reducti ons nmade by the
district court, we consider the district court’s rulings under a
pl ai n error standard. We have defined “plain error” to nean

“unobj ected-to (forfeited) errors that are plain (‘clear’ or

®Having found that & 1983 liability was properly inposed in
this case, we need not reach Brown’s state |aw clains, which are
duplicative of the federal clains we have deci ded.
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‘obvious’) and affect substantial rights. . . . [We ‘should
correct aplainforfeited error affecting substantial rights if the
error seriously affects the fairness, integrity or public

reputation of judicial proceedings.” Douglass v. United Servs.

Aut onobile Assn., 79 F.3d 1415 (5th Cr. 1996) (quoting United

States v. O ano, 507 U.S. 725, 732-37 (1993)); United States V.
Calverley, 37 F.3d 160, 162-64 (5th Gr. 1993) (en banc). See also

Johnson v. United States, 520 U S. 461, 466-67 (1997):

Under [the plain error] test, before an appellate court

can correct an error not raised at trial, there nust be

(1) “error,” (2) that is “plain,” and (3) that “affect][s]

substantial rights.” |If all three conditions are net, an

appellate court may then exercise its discretion to

notice a forfeited error, but only if (4) the error

“seriously affect[s] the fairness, integrity, or public

reputation of judicial proceedings.”
(Alterations in original.) The Suprene Court has expl ai ned these
terms to the extent that (1) “clear” neans “the error is clear
under current law,” d ano, 507 U.S. at 734, and that (2) “affects
substantial rights” neans that “the error nust have been
prej udi ci al : It nmust have affected the outcone of the district
court proceedings.” 1d.

A
The district court’s ruling on economc damages for | ost

i ncone and earning capacity nmust be reversed.!” Although Brown

7As we have indicated, on this second entry of judgnent, after
our remand, the district court struck, as it had done before, the
verdict for damages for |ost wages and future incone. I n our
consideration of this questionin the first appeal, we cited McCann
v. Texas Cty Refining, Inc., 984 F.2d 667, 672 (5th Cr. 1993),
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failed to preserve this error by a proper objection, we think the
district court’s ruling constitutes plain error.?®

In Morante v. Am Gen’l Fin. Center, 157 F.3d 1006 (5th Cr

1998), we said:

It is well-settled in this circuit that a notion for
judgnent as a matter of law filed post verdict cannot
assert a ground that was not included in the notion for
judgnent as a matter of |aw nmade at the close of the
evidence. See Allied Bank-West, N.A v. Stein, 996 F.2d
111, 115 (5th Cr. 1993) (explaining that under Rule 50,
a notion for directed verdict is a prerequisite and
‘virtually jurisdictional’ so that a notion for JNOV
cannot assert a ground that was not included in the
motion for directed verdict). See also Perricone v.
Kansas Cty S. Ry. Co., 704 F.2d 1376, 1380 (5th Gr.
1983). In Sulneyer v. Coca Cola Co., 515 F.2d 846 n. 17
(5th Gr. 1975), this court explained that “[i]t would be
a constitutionally inperm ssible re-examnation of the
jury’s verdict for the district court to enter judgnent

and recogni zed that the district court’s sua sponte reduction of
the verdict was “constitutionally inpermssible,” 67 F.3d at 1182,
in that the County never nmade the proper objection in any
preverdict or postverdict notion (that is, an objection on the
specific ground that the evidence was insufficient to support this
portion of Brown’s danmage award). We consi dered, however, the
district court’s reduction under the plain error standard because
of Brown’s failure to object to the district court’s post-verdict
action. Thus, we reviewed the evidence offered by Brown and
concluded that the district court was correct that Brown’ s evi dence
of damages was “lacking.” Wthout citation to authority, we
stated, “the issue is not whether any evidence exists to support
the jury verdict. I nstead, the issue is whether the district
court’s action constituted plain error.” Id. For the reasons
stated here, our previous opinion (now vacated by the Suprene
Court) holding that the district court did not err, was incorrrect.

¥In its brief, the County makes no substantive argunent for
the district court’s striking the damage award for | ost inconme and
| ost earning capacity. It insists only that the prior panel
opinion is “the law of the case.” As we have earlier noted, the
| aw of the case does not apply in this case where the Suprene Court
has vacated the judgnent.
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n.o.v. on a ground not raised in the notion for directed
verdict.”

(Alterationinoriginal.) See also WRGH & MLLER, FEDERAL PRACTI CE AND
ProcEDURE, §& 2537, p. 349 & § 2540, pp. 368-69 (West 1995).
Ther ef or e, t here IS no doubt t hat district court’s
“constitutionally inpermssible” action, exercised once again on
remand, constitutes an error that was clear, or obvious, under
existing precedent in this circuit. Second, the error
unquestionably affected substantial rights because it affected the
outcone of the proceedings, i.e., it reduced the judgnent to Brown
by a substantial amount. Lastly, we nust conclude that the error
“seriously affected the fairness, integrity, or public reputation
of judicial proceedings.” W reach this conclusion because the
district court’s sua sponte action constituted an unconstituti onal
invasion of those issues that are reserved for the jury’s
consideration in violation of Brown’s Seventh Anmendnent rights
because Brown introduced sone evidence of her injuries justifying

subm ssion of the issue to the jury;?'® and, second, the court rul ed

®Qur decision here differs with the conclusion we reached on
prior consideration because, there, we applied an inproper
evidentiary test to this reduction. This case presents the rare
instance of a district court’s sua sponte action wthout a
defendant’s sufficiency of the evidence notion. Usual Iy, plain
error is applied when the defendant on appeal argues that, despite
its failure to object below, there is insufficient evidence to
support the judgnent. The question the appellate court nust ask is
whether the plaintiff presented any evidence to support the
verdict. See Sharp v. Gty of Houston, 164 F. 3d 923, 932 (5th Cr
1999) (“Under the plain-error review, the inquiry is whether the
plaintiff has presented any evidence in support of his claim?”);
Polanco v. Cty of Austin, 78 F.3d 968, 974 (5th Cr. 1996)
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based on an unargued, uncontested view of the evidence on which
“the nonnovant has [not] had the opportunity to cure any

insufficiencies.” See Purcell v. Sequin State Bank and Trust Co.,

999 F.2d 950, 956 (5th G r. 1993) (explaining purposes of Rule 50
nmotion). Thus, under the authority cited above, we hold that the
district court commtted plain error when it reduced the jury’'s
verdi ct for |ost wages/earning capacity damages in the absence of
a proper and tinely notion fromthe defendant.
B

W now consi der the district court’s reduction of the $100, 000
the jury awarded to Brown as damages for deprivation of her
constitutional right not to be subjected to excessive force
($50, 000) and for her loss of liberty ($50,000). W have revi ened
the district court’s Judgnent, March 31, 1998 Order, and supporting
June 22, 1998 Menorandum Opinion and Order. W find that the
decision to strike the $100,000 damage award for violation of
Brown’ s constitutional rights does not constitute plain error. The
only error the district court made in this respect was submtting

this issue to the jury.

McCann, 984 F.2d at 673 (“[T] he question before this court is not
whet her there was substantial evidence to support the jury verdict,
but whet her there was any evidence to support the jury verdict.”).
See also Childress & Davis, Federal Standards of Review, Vol. |, 3d
ed. (LEXIS 1999), § 3.15, pp. 3-115-3-119. The prior panel
however, engaged in a wei ghing of the evidence, upholding that the
district court’s conclusion that the evidence offered by Brown was
“l'acking” in sufficiency. That was an incorrect approach.
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Under clearly established jurisprudence, “the abstract val ue
of a constitutional right my not form the basis for § 1983

damages.” Menphis Community Sch. Dist. v. Stachura, 477 U S. 299,

308 (1986). See also id. at 306-06; Hay v. Gty of Irving, Texas,

893 F. 2d 796, 800 (5th Cir. 1990). Therefore, this damage question
shoul d never have been submtted to the jury and no argunent can be
made that the district court infringed upon Brown’ s Seventh
Amendnent rights by taking the matter fromthe jury post-verdict.
As there was no basis for the award, this verdict represents a
wi ndfall to which Brown is not entitled. Therefore, this reduction
does not affect the substantial rights of Brown. Consequently, the
integrity of the proceedings was not affected by the district
court’s action; indeed, to allow it to stand would be to affect
seriously the integrity of the judicial proceeding. Thus, we
affirmthe judgnent in this respect.

We therefore will reinstate the reductions in the jury verdi ct
only with respect to Brown’s | ost incone/earning capacity danmages.
VI

The County also clains that the district court erred by
failing to offset Brown’s recovery by $5,6001.75 that the Suprene
Court awarded to the County as costs. Brown does not respond to
this argunent in her brief. Those costs may be offset against
Brown’ s recovery.

VI
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In sum we hold that on the facts of this case, the district
court properly rejected the County’s notion for judgnent as a
matter of law on Brown’s § 1983 failure-to-train claim W affirm
the district court’'s elimnation of Brow's award for those
i nt angi bl e damages she suffered because of the County’s violation
of her constitutional rights. W reverse, however, the district
court’s decisionto cut Brown’s damages for | ost i ncone and earni ng
capacity. Oherwise we affirmthe award of all other suns to Brown
as damages and fees.?® W offset Brown's award by any costs awar ded
to the County by the Suprene Court.

| X

For the reasons we have stated in this opinion, the judgnent
of the district court is affirnmed as nodified in accordance with
this opinion and

REMANDED to the district court for entry of
j udgnent consistent with this opinion

ENDRECORD

20The jury al so awarded Brown damages for past physical pain
($5000), future physical pain ($10,000), past nmental pain and
angui sh ($1,000), future nental pain and anguish ($1,000), past
physi cal i npai r nent ($75, 000), future physical i npai r ment
($300, 000), past disfigurement ($1,000), future disfigurenment
($2,000), damage to reputation ($500), past nedical expenses
($65,802), and future nedical expenses ($90,000). The jury also
awar ded Brown $20,000 in punitive damges, to be recovered from
Stacy Burns. Finally, the jury awarded Brown $77,500 i n attorneys’
fees. The district court ordered all suns to be subject to post
prej udgnent and post-judgnent interest.
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DeMOSS, Circuit Judge, dissenting:

This appeal is the latest in a series of appeals which deal
wth the sane factual and | egal clains between the sane parties.
For ease of reference, these are defined as foll ows:

(1) Brown v. Bryan County, 53 F.3d 1410 (5th Cr. 1995)
(hereinafter “Brown 17)

(2) Brown v. Bryan County, 67 F.3d 1174 (5th Cr. 1995)
(hereinafter “Brown |17)

(3) Board of County Commirs of Bryan County v. Brown, 117
S. . 1382 (1997) (hereinafter referred to as the
Suprene Court decision in Brown)

(4) Brown v. Bryan County, No. 98-40877 (5th Cr., argued
Cctober 6, 1999) (hereinafter Brown Il or the current

appeal ).

My review of the history of this long-term conplicated, and
at tines acrinonious litigation has persuaded ne that our Court
has nmade sone errors in processing these appeal s which deserve
recognition and correction as part of the resolution of the
current pendi ng appeal .

My concerns relate to the confusing and anomal ous treat nent
of the clains of liability against Bryan County (the "County")
under 8§ 1983 which is reflected in these various opinions. Here
are the specifics.

In Brown |, the original panel of this Court discussed the
l[iability of Bryan County in Part VI of that opinion. In Part
VI(A), a mjority of the panel determned that the jury findings

supported a determnation of liability on the part of Bryan
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County because Sheriff More’'s decision to hire Burns w thout
proper investigation anounted to deliberate indifference to the
public welfare. In Part VI(B), the original panel unaninously
determ ned that no recovery against Bryan County coul d be based
on the theory of failure to properly train Burns after hiring
because our Circuit’s clear precedents require nore than a single
instance of injury or an isolated case of one poorly trained
enpl oyee for nmunicipal liability to attach. Judge Emlio Garza
di ssented on the basis that liability against Bryan County coul d
not be sustained because one i nadequate background investigation,
even by a nunicipal policy nmaker, is not enough to constitute
"t he unconstitutional nunicipal policy" contenplated by Mnell.
Fol | ow ng i ssuance of this opinion on June 2, 1995, another
judge of this Court held the mandate and initiated correspondence
with the original panel because the portion of Brown | hol di ng
the County liable was in conflict wwth a prior decision of this

Circuit in Stokes v. Bullins, 844 F.2d 269 (5th Cr. 1988).

Al so, Bryan County filed a notion for panel rehearing and a
suggestion for en banc reconsideration as to the portion of Brown
I which held the County liable for an inadequate hiring policy.

Ms. Brown did not file any notion for panel rehearing or en banc

reconsi der ati on.
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Consi der abl e exchange of nenoranda finally resulted in a
decision by the original panel in October 1995 to rewite its
opi ni on and substitute a new opinion, Brown |l, for Brown |I.

Apparently, the purpose of this rewite was to mnimze the "en
banc worthi ness"” of the new decision by nmaking clear that the
affirmance of the County’s liability was based on the particul ar
factual determnations by the jury relating to the inadequacies
of the investigation and the inappropriateness of Burns' prior
"“crimnal" record. In acconplishing the rewwite, however, all of
Part VI(B), which determned that the County was not |iable on
any failure-to-train theory, was omtted.

| have not found any indication in the record to suggest
that Part VI(B) was intentionally omtted in the redrafting which
produced Brown Il. | have great difficulty in understandi ng why
Part VI(B) was omtted and have concluded that it nust sinply
have been an inadvertent omssion. Cearly, the text of Part

VI(B) of Brown | was a conpletely accurate summary of our

Circuit’s lawon failure-to-train cases; and so far as | can

tell, no party nor any judge on our Court raised any question as
to the validity or accuracy of that text. |If Part VI(B) had been
left in Brown I, Ms. Brown would have had an occasion to file a

nmotion for panel rehearing or en banc reconsideration as to that
issue. And failing relief by rehearing or en banc
reconsi deration, Ms. Brown would have had an opportunity to

apply for a wit of certiorari to the Suprene Court as to the
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correctness of the decision in Part VI(B) regarding the County
not being liable for failure-to-train.

| note that in both Brown | and Brown Il there is a short
paragraph following the title "D SCUSSI ON' whi ch includes the

follow ng sentence in both opinions: "For efficiency’s sake, we

w Il address only those points that we believe nerit review"
Qoviously, in Brown | the panel felt the discussion in Part VI(B)
merited revi ew because Part VI(B) dealt with a theory of recovery
whi ch was actually tried before the jury, and as to which Bryan
County preserved error in the district court, and the topic was
fully briefed on appeal. Wy the original panel determ ned that
Part VI(B) no longer nerited reviewin the redrafting which
produced Brown || is truly a puzzle to ne.?t

After issuance of Brown Il, our Court voted not to give en
banc reconsideration to this appeal, and Bryan County applied for
a wit of certiorari to the Suprene Court which was granted. In

its opinion, the Suprene Court noted:

21 It occurs to ne that the original panel majority may have
assuned that (i) en banc reconsideration of its affirmance of
County liability on the inproper hiring theory was so unlikely and
(ii) awit of certiorari fromthe Suprene Court on this sane issue
was |ikew se so unlikely that discussing an alternative theory of
liability (i.e. failure-to-train) was sinply not worth the paper it
would be witten on. |If so, this case is a clear denonstration of
the risks of assum ng what a higher court wll do. Surpri se
surprise, the Suprene Court not only granted certiorari but
reversed the district court and our Court by holding that the jury
instructions on inproper hiring were not adequate and that the
evi dence was not sufficient to support the necessary findings --
the very aspects which the panel mgjority thought would insulate
this case fromfurther review
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The [Fifth Crcuit] court held, anong other

t hi ngs, that Bryan County was properly found
iabl e under 8 1983 based on Sheriff Moore’s
decision to hire Burns. The court addressed only
those points that it thought nerited review, it
did not address the jury's determ nation of county
liability based on inadequate training of Burns,
nor do we. W granted certiorari to decide

whet her the County was properly held liable for
respondent’s injuries based on Sheriff Moore's
single decision to hire Burns. W now reverse.

Brown, 117 S. . at 1386-87 (citations omtted) (enphasis
added). The Suprene Court vacated the judgnent of the Fifth

Circuit and remanded the case "for further proceedi ngs consi stent
wth this opinion." [d. at 1394. Wen this appeal arrived back
in our Court, the original panel pronptly remanded it to the
district court, and in so doing, | think the original panel
clearly erred. In ny view, upon remand fromthe Suprene Court,

the original panel should have taken two steps:

a. First of all, the panel should have determ ned the
portions of Brown Il which had not been reversed by the Suprene
Court. Cdearly, the portions of Brown Il which discuss the

liability of Reserve Deputy Burns individually and the quantum of
damages had not been changed in any way by the Suprene Court
deci sion, and an order affirmng the district court’s
determnation of liability against Deputy Burns individually and
t he quantum of danages resulting therefromcould have and shoul d
have been issued to effect a final disposition thereof; and

b. The origi nal panel should have determ ned the question

of whether or not the County could be liable on a theory of
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failure-to-train Deputy Burns. As indicated earlier, the theory
of failure-to-train had been actually tried to the jury, error in
regard thereto had been preserved by the County, the theory had
been briefed and argued on appeal, and the original panel had in
fact decided that our Crcuit |law would not permt such a
recovery in Part VI(B) of Brown I. In nmy view, our Court has a
clear duty to decide all issues raised on appeal; and deciding
not to decide (or inadvertently failing to decide) is just as big
an error as deciding contrary to existing case |aw precedent in
our Circuit.

G ven the settled status of our Fifth Grcuit case |aw on
the failure-to-train theory, |I think the original panel clearly
shoul d have i ssued a suppl enental opinion holding that recovery
agai nst Bryan County could not be nade on the failure-to-train
theory; and in view of the Suprene Court decision holding that
Bryan County could not be held liable on the inproper hiring
theory, the original panel should have instructed the district
court to enter a judgnent that Ms. Burns take nothing from Bryan
County under 8§ 1983. (oviously, that supplenmental holding could
and probably woul d have been the subject of an application for
wit of certiorari by Ms. Brown to the Suprene Court. |If
certiorari had then been granted, the Suprene Court would have
then had the occasion to expressly state what distinctions, if
any, there may be between the inproper hiring theory and the

failure-to-train theory insofar as County liability is concerned.
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I nstead of taking either of the steps suggested in the
precedi ng subparagraphs, the original panel sinply entered an

order remanding this appeal to the district court "for
consideration in conformty with the opinion of the Suprene

Court." Brown v. Bryan County, 117 F.3d 239, 240 (5th Gr.

1997). When the case got back to the district court, each side
pronmptly filed notions for judgnent as a matter of law. No
further evidence or testinony was presented by either party. The
district court, therefore, had no evidence before it which it did
not have at the tinme of the original trial four years earlier.
The only new thing which the district court had after renmand
which it didn't have at the tine of the original trial was the
Suprene Court decision in Brown itself and the rather

di si ngenuous argunents nmade by counsel for Ms. Brown that this
Suprene Court decision cast a whole new |ight on the question of
municipal liability in failure-to-train cases. This argunent was
made in the face of the express statenent by the Suprene Court
that it was NOT addressing a failure-to-train claiminits

opi nion. Wen the Suprene Court says it is not addressing a
claiminits opinion, | think we should take them at face val ue
and not allow extrapolations of dicta in that opinion to have any
effect on the status of our Crcuit’'s settled law -- i.e., in
this case that failure-to-train clainms require a pattern or

hi story of other incidents to support deliberate indifference on

the part of the nunicipality.
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Not surprisingly, the district court again found that the
evi dence was sufficient to support the jury’s finding of
liability on the failure-to-train theory. | amdisturbed by the
facility with which the district court sinply ignored what was
then the nost recent decision of our Crcuit reaffirmng and
reapplying the rule that a failure-to-train claimhad to be based

on nore than one instance. See, Snyder v. Trepagnier, 142 F.3d

791 (5th Cr. 1998), cert. granted, 119 S. C. 863, cert.

dism ssed, 119 S. . 1493 (1999). As a result, the nore or |ess
automati c and unstructured remand by the original panel to the
district court proved to be not only a terrible waste of judicial
resources and duplication of effort, but also provided Ms. Brown
wth a dramatic "second bite at the apple” on her liability
clains by permtting a reassessnent of the failure-to-train
theory by the sane district judge whose hol ding on that sane

i ssue was determned to be inconsistent wwth Fifth Crcuit
precedent by Part VI(B) of Brown I.

Bottomline, it seens to ne that the best way to extricate
this Court fromthis convoluted ness is sinply to "fess up" that
the original panel inadvertently omtted Part VI(B) in the
redrafting between Brown | and Brown Il and that upon remand from
the Supreme Court, the original panel inappropriately renmanded to
the district court without first deciding the issue of liability
on the failure-to-train theory which was appropriately before it.

The solution then is for this present panel to do now what the
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ori gi nal panel should have done upon remand fromthe Suprene
Court, i.e., issue a supplenental decision which (i) reaffirns
the decision of the district court assessing liability against
Deputy Burns individually and fixing danages as determ ned by the
district court; (ii) reverses the decision of the district court
as to liability on the part of Bryan County on the theory of
failure-to-train; (iii) recognizes that the Suprene Court has
determned that liability upon Bryan County for inproper hiring
is not supportable factually or legally; and (iv) directs the
district court to enter judgnent that Ms. Brown take nothing
from Bryan County under her clains for deprivation of
constitutional rights under § 1983.

Qobvi ously, the foregoing analysis has fallen on the deaf
ears of the current panel mgjority. In their haste to find a
"deep pocket"” fromwhich Ms. Burns may recover the conpensation
determ ned by the district court, the current panel majority
articulates a variety of new theories with which |I nust,
respectfully, disagree. First and forenost, the current panel
maj ority overstates the inpact of the Suprene Court decision in
Brown on the decision of this Court in Brown Il. Second, the
current panel majority ignores the clear line of Fifth Crcuit
precedent which establishes the criteria necessary to establish
muni cipal liability for failure-to-train. Finally, the current

panel majority msapplies dicta in the Suprenme Court decision on
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the issue of hiring as being controlling on the issue of failure-

to-train.
Does the Suprene Court Decision in Brown
Vacate the Entirety of the Fifth Crcuit
Decision in Brown [17?
After our circuit issued its opinion in Brown Il, the only

party to apply for wit of certiorari to the Suprenme Court was
Bryan County which asked for a review of the holding in Brown 1|1
that it was liable under 8§ 1983 for inadequate hiring decisions.
Deputy Burns did not ask for a wit of certiorari on the portion
of Brown Il which affirnmed his liability under the jury verdi ct
for wongful arrest and use of excessive force. Ms. Burns did
not apply for a wit of certiorari on the portion of Brown ||
which affirmed the district court's determ nation of the quantum
of damages. The Suprene Court granted certiorari as to the wit
requested by Bryan County and determ ned that the district court
and our court had erred in finding that Bryan County was |iable
under Section 1983 for "Sheriff More's single decision to hire
Brown." Accordingly, the Suprene Court decision in Brown
concludes with the foll ow ng statenent:

We therefore vacate the judgnent of the Court of

Appeal s and remand this case for further

proceedi ngs consistent with this opinion.
117 S. C. at 1394.

The current panel majority in this appeal concludes, as

i ndi cated by footnotes 1 and 17 of the majority opinion, that
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this ending direction fromthe Supreme Court is a conplete

vacatur of the entirety of this Court's decision in Brown Il and
that, consequently, Brown Il no |onger constitutes "the | aw of
the case" in any respect. In support of this conclusion, this

current majority relies upon quotations fromtwo Suprene Court
cases in footnote 1. Standing alone, these quotations seemto
support the majority's position, but when read in the context of
the cases fromwhich they are taken, it is obvious that these two
quotations were part of larger directives being issued by the
Suprene Court in those cases, which required the remandi ng of
those cases to the |ower courts for consideration of events that
had occurred while those particular cases were on appeal. In
effect, the current panel majority attenpts to draw a general
rule out of specific directions issued in cases which are totally
different fromBrown froma procedural standpoint.

It seens axiomatic to ne that since neither Deputy Burns nor
Ms. Brown attenpted to appeal fromthe decisions in Brow 1]
relating to Deputy Burn's liability and the quantum of danages,
those parts of Brown Il would clearly becone final and constitute
| aw of the case, if not res judicata, as to those matters.
Consequently, our original panel erred when it decided to remand
this case to the district court w thout specifying that such
matters were not to be reopened. In point of fact, the district

court seens to have assuned that these matters were | aw of the
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case, for inissuing its new opinion on remand, the district
court spoke only as to the liability of Bryan County, and it
ended up determ ning the sanme quantum of damages that it had
determned at the tine of the original trial. Consequently, in
my view, Ms. Brown had no basis whatsoever for seeking to reopen
the damage determnation with the district court, and the current
majority errs in deciding to permt reconsideration of that
damage determ nation by the district court and in awardi ng Ms.
Brown a recovery in a quantum greater than that which she
declined to appeal fromin Brown |1

In issuing its directive at the end of the majority opinion
in Brown, the Suprene Court said absol utely nothing about
remandi ng the case to the district court for "reconsideration by
the district court" of any of the issues on appeal in Brown ||
The Suprenme Court decision dealt solely wwth the single issue as
to which certiorari had been granted, and nothing in the Suprene
Court decision in Brown can be deened a nandate to reopen either
t he quantum of danage issue or the question of the liability of
Deputy Burns.

VWhat Effect Does the Suprenme Court Decision in Brown have on

the Law Determ ning the County's Liability under Section
1983 for Failure-to-train?

As indicated earlier in this dissent, the Suprene Court
expressly indicated that it was not addressing the theory of

County liability based on inadequate training of Deputy Burns
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because that theory had not been addressed by our Court in Brown
Il. Despite this express disclainer, Ms. Brown and the majority
both urge a reading of the Suprenme Court decision in Brown that
woul d clearly authorize a holding of County liability under 8§
1983 based upon the jury findings and instructions given on the
failure-to-train theory in this case. Wen the Suprene Court
expressly says it is not addressing an issue in a case, | think
we shoul d be very cautious about draw ng inferences and
inplications on an issue fromthe text of its opinion. But that
is precisely what the majority does. |In footnote 12, the

majority states that "by inplication," the Suprenme Court approved
the jury instructions given to the jury in this case on

i nadequate training and cites a particular page in the Suprene
Court opinion as authority for this statenent. There is

absol utely not hing, however, on that page of the Suprene Court

opi nion in Brown which addresses the jury instruction on

"I nadequate training." Rather, what is discussed on that page is
the jury instruction on the inproper hiring theory, which the
Suprene Court recogni zed was "anal ogous to that reserved in Gty
of Canton," but which the Suprene Court determ ned on the next
page was i nadequate and insufficient to properly present the

i ssue of inadequate screening before hiring.

Specifically, the Suprene Court said that the district

court's instruction on inadequate screening before hiring was
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defective because: (1) it did not specify that the applicant
bei ng considered "was highly likely to inflict the particul ar
injury suffered by the plaintiff"; and (2) because it failed to
require a finding that Burn's background "made his use of
excessive force in nmaking an arrest a plainly obvious consequence
of the hiring decision.” Brown 117 S. C. at 1390.

It will be apparent to anyone readi ng the Suprene Court
decision in Brown that the Court drew certain distinctions
between § 1983 liability based upon inadequate screening before
hiring and 8 1983 liability based upon failure-to-train. It wll
al so be apparent to anyone readi ng the Suprene Court decision in
Brown that the Court concluded that the proof requirenents and
the jury instruction requirenents on i nadequate screening before
hiring clainms should be nore stringent than those applicable to
failure-to-train clainms. Those differing requirenents are
necessary to:

(1) Avoid the "danger that a
municipality will be held liable
for an injury not directly caused
by a deliberate action attributable
to the municipality itself"; and

(2) In order to "prevent nunicipa
liability for a hiring decision
fromcoll apsing into respondeat
superior liability."

Brown, 117 S. C. at 1391.
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But the sinple fact that the Suprenme Court declined to
accept Ms. Brown's "proffered anal ogy" between failure-to-train
and i nadequate screening cases says very little, if anything,
about whether the Suprene Court intended to erect a new or
different set of criteria for analyzing a failure-to-train
t heory.

In short, the Suprene Court decision in Brown on the
i nadequat e screening claim says absol utely nothi ng about changes
inthe criteria for analyzing a failure-to-train claim

| npact of Suprenme Court Decision

In Brown on Fifth Crcuit Precedent
Defining Criteria for Failure-to-train

At the tine the original panel issued Brown | in this case,
this Crcuit had a clear and consi stent precedent that in order
to recover against a nmunicipality under 8 1983 on a failure-to-
train claim the plaintiff nust establish sonething nore than a
single instance of injury or an isolated case of one poorly

trained enpl oyee. See, e.qd., Lanquirand v. Hayden, 717 F.2d 220

(5th Gr. 1983) (holding that in failure-to-train cases, the
plaintiff nust establish a pattern of simlar incidents in which
citizens were injured or endangered by intentional or negligent
police m sconduct, or that serious inconpetence or m sbehavior
was general or w despread throughout the police force); Rodriquez

v. Avita, 871 F.2d 552 (5th G r. 1989) (discussing Languirand and

concluding that municipal liability could not be derived froma
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single incident of inprovident discharge of a firearm by an

officer); and Fraire v. Gty of Arlington, 957 F.2d 1268, 1278

(5th Gr.) (holding that, in failure-to-train cases "isolated
violations are not the persistent, often repeated constant

violations that constitute customand policy"), cert. denied, 113

S. . 462 (1992). The original panel relied on this precedent
in holding in Part VI(B) of Brown | that Ms. Brown could not
recover against Bryan County for failure-to-train. Qur Grcuit’s

deci sion in Languirand was deci ded before the Suprene Court

decision in Gty of Canton, but it was referred to favorably by

the Suprenme Court in Gty of Canton as one of the Circuit cases

that establishes the "deliberate indifference" standard for
muni ci pal conduct. Rodrigquez and Fraire were decided after Gty
of Canton. In witing Part VI(B) of Brown I, the original panel

expressly referenced the Suprene Court decision in Gty of Canton

and expressly utilized the followi ng quotation fromthat case:

That a particular officer may be unsatisfactorily
trained will not alone suffice to fasten liability
on the city, for the officer's shortcom ngs may
have resulted fromfactors other than a faulty
training program... Neither will it suffice to
prove that an injury or accident could have been
avoided if an officer had had better or nore
training, sufficient to equip himto avoid the
particul ar injury-causing conduct.

Gty of Canton, 109 S. C. at 1206.

As indicated earlier in this dissent, | recognize that Part
VI(B) of Brown | was inadvertently omtted in the rewite that

produced Brown Il. As indicated earlier in this dissent, |
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recogni ze that Part VI(B) of Brown |, in which a nmgjority of this
Court held that the sane evidence before the Court in this appeal
failed to establish the County’s liability for failure-to-train,
was inadvertently omtted in the rewite that produced Brown 11
But our Crcuit has traditionally followed a rule of orderliness
t hat a subsequent panel may not reach a deci sion inconsistent
with the decision of a prior panel unless there has been an en
banc decision of our Court or a Suprene Court decision to the

contrary. See, e.qd., Gabowski v. Jackson County Pub. Defenders

Ofice, 47 F.3d 1386, 1398-1403 (5th Cr.) (Smth, J., concurring

in part and dissenting in part), vacated for reh’g en banc, id.

at 1403, district court judgnent aff’'d, 79 F.3d 478 (5th Gr.

1996) (en banc); see also Arnold v. U S. Dep't of Interior, No.

99-10753, 2000 W. 679785, at *5 (5th Cr. My 25, 2000); Teaque
v. Gty of Flower Mund, 179 F.3d 377 (5th Gr. 1999); Lowey V.

Texas A & MUniv. Sys., 117 F.3d 242, 247 (5th Gr. 1997).

Li kewi se, our Crcuit also has a policy that requires a
subsequent panel to give deference under the | aw of the case
doctrine to a holding of a prior panel in the sane case. See,

e.q., Beets v. Johnson, 180 F.3d 190 (5th G r. 1999) (applying

| aw of the case doctrine to decline reconsideration of an issue

decided in a previous appeal), cert. denied, 120 S. C. 946

(2000); Quest Medical, Inc. v. Apprill, 90 F.3d 1080, 1094 (5th

Cir. 1996); United States v. Singleton, 49 F.3d 129, 134 (5th
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Cr.); Giffin v. Box, 956 F.2d 89, 93 (5th Gr. 1992). The |aw

of the case doctrine should forecl ose reconsideration of the
guantum of the damages in this case and reconsideration of the
issue of municipal liability under 8§ 1983 for failure-to-train in
this case. Law of the case is a prudential doctrine -- a
principle that "issues once decided in a case that recur in |later
stages of the sane case are not to be redetermned."” See Jack H

Freidenthal, Gvil Procedure 8 14.1 (2d ed. 1993) (citing Allen

D. Vestle, Law of the Case: Single Suit Preclusion, 1967 Uah L

Rev. 1. See generally Lincoln Nat'l Life Ins. Co. v. Roost, 306

F.2d 110 (5th G r. 1962) (en banc). "As nost commonly defi ned,
the [l aw of the case] doctrine posits that when a court decides
upon a rule of law, that decision should continue to govern the

sane issues in subsequent stages in the sane case. Arizona v.

California, 103 S. . 1382, 1391 (1983).

Admttedly, both the rule of orderliness and the |law of the
case doctrine are prudential in nature and do not actually
subtract froma court’s power to decide. But despite the
prudential nature of these rules, this Court has consistently
adhered to them Moreover, while the circunstances in this case

which resulted in Part VI(B) of Brown | being dropped out of the

original panel's decision in Brown Il are sonewhat peculiar and
anomal ous, | think the policies behind these rules justify their
application in this case. First of all, the record in this case
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is identical in all material respects to the record presented to
the panel in Browmn | and Brown Il, which the prior panel found
insufficient to establish the County’s liability for failure-to-
train. Second, the procedural posture of this case is in al
material respects identical. Wile the case has been appealed to
the Suprenme Court and remanded to the district court, the
district court nerely entered judgnent as a matter of |aw on the
basis of the jury findings without the benefit of any new
evidence. Qur task, therefore, remains the sane as that
presented in both Brown I and Brown Il, which is to neasure the
adequacy of the trial record under the controlling | egal
standards. In this vein, the original panel’s determ nation that
the record sinply does not neasure up may not be binding or
mandatory, but | see no basis for saying that the prior work by a
t hree- menber panel of this Court in a prior appeal involving the
sane issues, the sane parties, the sane record, and the sane
procedural posture is not entitled to any deference what soever.
| ndeed, such an approach is inconsistent with the prudenti al
rules by which we govern ourselves as a collegiate court.
Unfortunately the current panel majority sinply ignores both
the existing Fifth Grcuit precedent and our prudential rule of
orderliness. In so doing, | think they err grievously. They
obvi ously do not cite any en banc decision of this G rcuit which

changed or overrul ed the precedent established by Lanquirand,
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Rodri guez, and Fraire. Likewi se, the current panel majority does
not cite a Suprene Court case which holds that the requirenent of
our Circuit precedent of a pattern of prior incidents being
necessary to establish deliberate indifference on the part of a
muni ci pality under 8 1983 is no longer the law. Instead, the
current panel mgjority purports to rely upon various portions of

Gty of Canton, particularly footnote 10 of that opinion. But

each and every one of those portions of the Gty of Canton

opi ni on which the panel majority nowrelies on to support its
hol di ng were avail able for reading and interpretation by the
original panel in this case, by the panel in Fraire, and by the
panel in Rodriguez.

In short, three panels of this Court have read the very sane
Suprene Court | anguage and reached the concl usion that nuni ci pal
l[tability under 8 1983 should not be fixed on the basis of a
single incident which is attributable to failure-to-train. The
current panel mgjority, however, reached the opposite concl usion.
The panel's reference to footnote 10 is particularly troubl esone.
In this case, Deputy Burns was not authorized to carry a weapon,
and he did not, in fact, carry or use a weapon on the occasion of
the arrest involved in this case. There is no testinony in this
case which woul d show that use of the armbar take down techni que
constitutes the use of deadly force. Consequently, this case

does not cone anywhere near involving the exanple cited by the
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Suprene Court in Gty of Canton as a need for training which is

so obvious as to constitute deliberate indifference on the part

of the municipality wi thout any history of prior circunstances.

VWhat | mpact Does the Suprene
Court Decision in Brown Have on
The Suprene Court Decision in Cty of Canton?

Both the current panel majority and Ms. Brown's brief take
the position that the Supreme Court decision in Brown should be
read as el aborating upon and extending the holding in Gty of
Canton that an inadequate training claimcould be the basis for
1983 liability inlimted circunstances. | suggest, however,
that the Suprene Court in Brown was actually limting and

restricting the | anguage of Cty of Canton. Read the follow ng

quotation in which Justice O Connor, speaking for the majority in
Brown said

We spoke, however, of a deficient training
"program " necessarily intended to apply over
time to nultiple enployees. 1d. at 390, 109
S. . at 1205. Existence of a "progran
makes proof of fault and causation at |east
possi bl e in an inadequate training case. |If
a program does not prevent constitutional

vi ol ations, nmunici pal decisionmakers may
eventual ly be put on notice that a new
programis called for. Their continued
adherence to an approach that they know or
shoul d know has failed to prevent tortious
conduct by enpl oyees may establish the

consci ous disregard for the consequences of
their action--the "deliberate indifference"--

necessary to trigger municipal liability.
Id. at 390, n.10, 109 S. C. at 1205 n.10
("It could ... be that the police, in
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exercising their discretion, so often violate
constitutional rights that the need for
further training nust have been plainly
obvious to the city policynmakers, who,
nevertheless, are ‘deliberately indifferent’
to the need"); id. at 397, 109 S. C. at 1209
(O CONNOR, J., concurring in part and
dissenting in part) ("[Municipal liability
for failure to train may be proper where it
can be shown that policynmakers were aware of,
and acqui esced in, a pattern of

constitutional violations...."). In
addition, the existence of a pattern of
tortious conduct by inadequately trained

enpl oyees nmay tend to show that the | ack of
proper training, rather than a one-tine
negligent adm nistration of the program or
factors peculiar to the officer involved in a
particular incident, is the "noving force"
behind the plaintiff's injury. See id., at
390-391, 109 S. C. at 1205-1206.

Brown, 117 S. . at 1390.
Note the repeated enphasis on the word "program and note
the use of the plural formof the words "viol ations" and

"enpl oyees,"” both of which necessarily indicate instances of nore
than one violation by nore than one officer.

Mor eover, note the existence of the reference to "existence
of a pattern of tortious conduct."” Each of these comments by the

Suprene Court in Brown denonstrate that what it was saying in

Cty of Canton is that the surest way to establish the required

deli berate indifference on the part of the nunicipality is to
prove that its training programhas failed to prevent nore than

one constitutional violation by nore than one enpl oyee over a
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period of time, and that such proof would support a finding of
deli berate indifference by the nmunicipality.
Al so, in explaining why the anal ogy urged by Ms. Brown
between failure-to-train cases and i nadequate screeni ng cases was
not persuasive, the Suprene Court in Brown stated the foll ow ng:
In leaving open in Canton the possibility that a
plaintiff mght succeed in carrying a failure-to-
train claimwthout show ng a pattern of
constitutional violations, we sinply hypothesized
that, in a narrow range of circunstances, a
violation of federal rights may be a highly
predi ct abl e consequence of a failure to equip |aw
enforcenent officers wth specific tools to handle
recurring situations.

Brown, 117 S. . at 1391.

Note, first of all, the characterization of the | anguage in
Canton as a hypothesis not a holding. Note next that the Suprene
Court in Brown characterized the applicability of the |anguage in
Canton as applying to "a narrow range of circunstances," but the

Suprene Court in Brown did not add any further exanples beyond

those already nentioned in Gty of Canton as to circunstances

which would fit in this narrow range.

Finally, note that the Suprene Court decision in Brown,
upgraded the probability of a violation of constitutional rights
occurring in an inproper hiring case from"so likely to result,"”

as stated in Gty of Canton, to "highly predictable consequence.™

These sane | anguage distinctions are at the root of the Suprene

Court's analysis as to why the jury instructions in Brown on the
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i nadequate hiring i ssue which was before it were defective. The
jury instructions and issues on failure-to-train given by the
district court were virtually identical to the jury instructions
on i nadequate hiring. As | have stated earlier, | do not think
the Suprenme Court in Brown spoke in any way to the jury
instructions and issues on failure-to-train. But since we are
now asked to nmake an educated guess as to what we think the
Suprene Court would do with the failure-to-train instructions and
jury issues in this case, if, as, and when, those matters get
before the Suprene Court, | would put ny noney on the Suprene
Court finding themdeficient for two reasons: first, because they
i nqui re about the deficiency of training of an individual, not
the deficiency of a training program and second, because they

| ack the specificity of constitutional violation and set too | ow
a test of probability just like the issues found deficient by the

Suprene Court on inadequate hiring in its opinion.

Concl usi on

For all of the foregoing reasons, | respectfully dissent
fromthe analysis and conclusion of the majority opinion. | urge
Bryan County to file a notion for panel rehearing and suggestion
for en banc reconsideration with respect to the majority’s
treatnent of both the liability and danage issues so that all of

the active nenbers of our Court m ght have an occasion to address
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the very serious issues raised by the mgjority's handling of this

appeal .
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