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DENNI'S, G rcuit Judge:

This direct crimnal appeal arises from the conviction
followng jury trial of Appellants Doris Jean Wiite, Anthony Wayne
Criner and Jesus Visoso Ramrez for conspiracy to distribute and
possession with intent to distribute cocaine in violation of 18
US.C §2and 21l US.C §§ 841(a)(1), 841(b)(1)(A) and 846. For

the reasons assigned, we affirmthe convictions and sentences of



Appel l ant Waite; affirmthe convictions and sentences of Appel | ant
Vi soso; affirmthe convictions and sentences of Appellant Criner on
two counts; and reverse the conviction and sentence of Appell ant
Criner on one count and remand his case to the district court for
further proceedings consistent wth this opinion.

. FACTUAL AND PROCEDURAL BACKGROUND

This case involves allegations of conspiracy and cocaine
distribution. On Novenber 20, 1996, Eduardo C sneros (G sneros)
and Sandra Vargas (Vargas) were pulled over by an Ckl ahoma trooper
for driving a Ford LTD with a defective license tag light. The
trooper received perm ssion to search the vehicle and di scovered a
fal se conpartnment behind a side vent. A canine search reveal ed 14
kil ograns of cocaine hidden in the interior panels of the LTD
After his arrest, G sneros agreed to cooperate with authorities by
performng a controlled delivery of the narcotics to a nman he
identified as “Gordo” in Wchita, Kansas.

Prior tothe controll ed delivery, officers replaced all but 10
grans of the cocaine with sugar, rew apped the packages and stored
themin the interior panels of the LTD. For surveillance purposes,
t he exchange | ocati on was changed fromthe Wchita Inn to the Days
Inn, |ocated across the street. C sneros drove to Wchita on
Novenber 21 and parked the LTD in front of the Wchita Inn, the
ori gi nal exchange | ocation. He wote a note in Spanish indicating

that he was in Room 116 of the Days Inn and placed it under the



w ndshield wi per of the LTD.

Jesus Visoso Ramrez (Visoso), also known as Gordo, had fl own
to Wchita from Al buquerque, New Mexico at 2:30 pmthat afternoon
where he was net at the airport by Doris Jean Wite (Wiite) and
Ant hony Wayne Criner (Criner) who acconpanied himto the Wchita
Inn. Oficers observed the three appellants drive fromthe airport
tothe Wchita I nn, where Visoso read the note before proceeding to
Room 116 of the Days Inn. Vargas greeted Visoso at the door and
C sneros handed him the keys to the LTD followng a brief
conversation which was recorded by a body mcrophone worn by
Ci sner os.

When Visoso returned to the car, Wiite drove to the Wchita
I nn parking lot where the LTD was | ocated. Criner exited Wite's
vehicle, entered the LTD and drove out of the parking |ot behind
White before passing her several blocks from the notel. Kansas
authorities stopped the LTD shortly after it passed Wiite' s vehicle
because they did not want to | ose the vehicle. Wen Criner was
stopped, he produced a driver’s license but had no proof of
i nsurance for the LTD. He was nervous, according to authorities at
t he scene.

Wi te and Vi soso drove past the LTD and proceeded a few bl ocks
before turni ng around, when they were stopped by authorities. The
officers stated that Wite' s hands were visibly shaking as she
reached over toretrieve identification fromthe gl ove conpartnent.
She exited the vehicle and officers reported a strong odor of
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marijuana on her clothing. Oficers received perm ssion to search
Wi te, when they found $2,500 in her jacket pocket. An authorized
search of Visoso at the scene uncovered an airline ticket noting
that his return flight to Al buquerque departed at 6:46 pm On the
outside of the ticket jacket, soneone had witten the phone nunber
to the Days Inn and the nunber 116.

Vi soso was indicted by a Kansas grand jury for conspiracy to
distribute and possession with intent to distribute cocaine in
Decenber 1996. The governnent requested dismissal of this
i ndi ctment, which was granted in February 1997. The gover nnent
filed a second indictnent agai nst Visoso and Cisneros in July 1997
i n Texas. I n Decenber 1997, the governnent filed a superseding
i ndi ct ment agai nst appellants in this case as well as several other
persons. The governnent alleged that Visoso, C sneros, Wite and
Criner conspired to possess with intent to distribute nore than
five kilograns of cocai ne between February 1 and Novenber 26, 1996
(count one); Visoso, G sneros and Criner aided and abetted
possession with intent to distribute 14.6 kilograns of cocaine
between July 14 and 28, 1996 (count two); Vi soso and G sneros
aided and abetted possession with intent to distribute 14.6
kil ograns of cocai ne between COctober 2 and 7, 1996 (count three);
and Vi soso, Cisneros, Wiite and Criner ai ded and abett ed possessi on
wth intent to distribute 14.6 kilograns of cocaine between
Novenber 17 and 21, 1996 (count four).

As part of a plea agreenent, Ci sneros pleaded guilty to the
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conspiracy charged in the original indictnment and faced a m ni mum
sentence of 151 nonths. The case involving Visoso, Wite and
Criner was tried before a jury. Cisneros served as the
governnent’s primary wi tness and Vi soso, Wiite and Criner testified
on their own behal f. At the conclusion of the trial, the jury
convicted Visoso, Wite and Criner of all <charges in the
super sedi ng i ndi ct nent .

Vi soso was sentenced to four concurrent 188 nonth terns of
i nprisonnment followed by five years of supervised rel ease. He was
al so assessed a $10,000 fine. Wite was sentenced to two
concurrent 136 nonth terns of inprisonnent followed by five years
of supervised release. The district court initially granted
Criner’s notion for judgnment of acquittal on count two but reversed
itself and rei nposed sentence on this count. Criner was sentenced
to three concurrent 120 nonth terns of inprisonment foll owed by
five years of supervised rel ease. Visoso, Wite and Criner tinely
appeal ed their convictions and sentences.

1. DI SCUSSI ON

A Sufficiency of the Evidence

Vi soso, Wiite and Criner contend that there was insufficient
evi dence to support their convictions of conspiracy and possession
wWth intent to distribute cocaine. |In considering whether there
was sufficient evidence, the evidence is reviewed “to determ ne

whether a rational trier of fact, after considering all the



evi dence and reasonabl e inferences drawn therefromin a |ight nobst
favorable to the verdict, could have found the defendant guilty

beyond a reasonable doubt.” United States v. Cornett, 195 F. 3d

776, 781-82 (5'" Cir. 1999) (citing United States v. Wl ker, 148

F.3d 518, 523 (1998)). Under this standard, it cannot be said that
t he evidence was insufficient to support the convictions of Visoso
and White. Two of Criner’s three convictions are al so supported by
t he evi dence.

To prove a conspiracy to possess and distribute a controlled
subst ance, the governnent nust prove beyond a reasonabl e doubt 1)
the existence of an agreenent between two or nore persons to
violate narcotics |laws, 2) know edge of the conspiracy and intent
tojoin it and 3) voluntary participation in the conspiracy. See

United States v. Quiroz-Hernandez, 48 F.3d 858, 866 (5'" Cir. 1995).

The factors that may be considered in determning whether a
defendant is guilty of commtting a drug conspiracy crine are
“concert of action”, presence anobng or association with drug

conspirators, and “evasive and erratic behavior.” See United

States v. Bernea, 30 F.3d 1539, 1552 (5'" Gir. 1994), cert. deni ed,

513 U. S. 1156 (1995). The jury may infer a conspiracy agreenent

from circunstanti al evidence. See Quiroz-Hernandez, 48 F.3d at

866. However, nere presence or association cannot establish that
a person has voluntarily joined a conspiracy. See Bernea, 30 F.3d
at 1552.

There was sufficient evidence of Visoso’'s agreenent, know edge
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and voluntary participation in the conspiracy to support his
convictions. First, the testinony of Ci sneros, the governnent’s
primary witness, indicated that Visoso had an integral role in the
conspiracy. Cisneros stated that he net Visoso in 1994 when he
joined an enterprise that transported narcotics from Mexico to
Kansas. According to Ci sneros, he drove several 14 kil ogram | oads
of cocaine to Kansas in 1996, beginning with a | oad of cocai ne that
he delivered to Visoso at the Wchita Inn in July 1996. G sneros
testified that after delivering a second | oad of cocaine to Visoso
in Wchita, Visoso asked himto transport $104, 000 from New Mexi co
to Texas. Ci sneros stated that he drove to New Mexico where he
retrieved the cash and placed it in the secret conpartnent used to
hi de narcoti cs. He was stopped by Border Patrol agents in New
Mexi co where a canine alerted to the presence of narcotics.
Aut horities seized $105,620 i n cash and a sheet of paper containing
Vi soso’ s nane and New Mexi co phone nunber.! Cisneros was rel eased
followng this incident. He testified that he transported cocai ne
to Wchita two nore tinmes before his arrest on Novenber 20, 1996.

Second, the governnent introduced evidence which confirnmed
Cisneros’s testinony tying Visoso to the conspiracy. This evidence
i ncluded Wchita notel receipts from July 1996 and October 1996

with G sneros’s handwiting that corresponded to the dates he said

The New Mexico phone nunber was billed to Naom Perea.
According to the phone conpany’s records, Visoso was |isted as
Perea’ s roommat e/ boyfri end and was authorized to nake charges on
this line.



he delivered narcotics to Visoso in Wchita; a photo of the
$105, 620 retrieved when G sneros was stopped in July 1996 and the
sheet of paper containing Visoso s nane and phone nunber that was
found with the noney; Visoso's plane ticket from Al buquerque to
Wchita with the phone nunber of the Days Inn and the nunber 116
witten on it; and a business card containing Wiite' s nanme and
Ci sneros’s phone nunmber found in Visoso' s possession when he was
arrested in Novenber 1996

The governnent also introduced records of telephone calls
between Visoso’s New Mexico phone nunber, Wite s Kansas phone
nunber and a phone at the G eenville penitentiary. From Septenber
19 to Decenber 5, 1996, there were 16 phone calls from Visoso’s
phone nunber to Wiite’'s phone nunber; 11 collect phone calls from
Wi te’ s phone nunber to Vi soso’ s phone nunber; and 35 col | ect phone
calls fromGeenville to Visoso's phone nunber. From Cctober 19,
1996 to January 6, 1997, there were 24 collect phone calls from
Geenville to Wiite's phone nunber. According to Visoso, the
pur pose of these phone calls was to di scuss obtaining an attorney
for Jesus Avila s appeal. Avila was Wiite' s fornmer boyfriend who
was incarcerated at the Greenville penitentiary.

Third, Visoso gave conflicting versions of the events | eadi ng
to his arrest. Following his arrest, Visoso told officers that he
met White at a Wchita service station when he was driving through
the city enroute to visit relatives. He said he was in Wchita to
purchase a used car from Wite's father. When he testified at
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trial, Visoso stated that he net Wiite through Avila. For the
first tinme, Visoso said he had given Wiite noney on several
occasions for Avila' s appeal, including $2,500 in Wite' s jacket.
In addition, Visoso testified that he had never net C sneros.
However, he was unable to explain why he had a business card with
Ci sneros’ s phone nunber when he was arrested in Novenber 1996 or
why Cisneros had a sheet |isting his nane and phone nunber in July
1996 when Cisneros was arrested with nore than $100, 000 i n cash.
The evidence presented by the governnment, coupled wth
Vi soso’s actions on the dates in question and the inconsistencies
in his story, constituted a sufficient basis from which a
reasonable juror could find beyond a reasonable doubt that the
gover nnment established Visoso’s guilt of the essential el enents of
the crimes charged. Visoso flewto Wchita and was transported to
the notel where Cisneros was waiting as part of a prearranged
delivery of 14 kilograns of cocaine. Authorities observed Visoso
receive the keys to the vehicle containing cocaine from G sneros.
When Vi soso was searched by authorities, they discovered a plane
ticket that had the name and phone nunber of G sneros’s hotel and
his room nunber witten on it, as well as a business card wth
Wiite’'s nane and Ci sneros’s phone nunber. There were an unusual
nunber of phone calls between Visoso, Wite and the Geenville
penitentiary. In addition, Visoso first clainmed that he net Wite
by happenstance at a service station and |later stated that he was
introduced to her by her former boyfriend. Thus, Visoso's
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convi ctions were supported by sufficient evidence.

Wiite’'s convictions were also supported by sufficient
evi dence. VWite net Visoso at the airport and provided
transportation to the notels where Cisneros and the LTD were
| ocat ed. After her vehicle was stopped, Wite initially told
authorities that she net Visoso through John Lopez, a forner
boyfriend who was incarcerated in Geenville. She stated that
Visoso wanted to purchase a used vehicle from her father who
operated an autonobil e repair business. She also said that Criner
requested a ride to the Days |nn.

During the trial, Wite testified that Visoso had given her a
total of $9,000 on three or four occasions for Avila' s appeal. She
was unable to explain why she originally identified Avila as John
Lopez. Al t hough she was allegedly helping Avila locate an
appellate attorney, Wite could not state the reason for his
incarceration. She testified that she asked Criner to acconpany
her to the airport to neet Visoso because she did not know him
despite earlier testinony that Visoso had given her nobney on
several occasions. During cross-exam nation, White explained that
Visoso’'s wife nmailed the noney to her.

White testified that Visoso directed her to drive to the Days
I nn.  When she was arrested in Novenber 1996, however, Wiite told
authorities that she was at the Days | nn because Criner requested
a ride to the notel. When questioned about the nunerous phone
calls, Wite explained that she called Visoso after he failed to

10



purchase a vehicle fromher father. Finally, although Wite stated
that Visoso was in Wchita to purchase a used car from her father,
she took himto a notel to retrieve the car instead of to her
fat her’ s autonobil e shop. This evidence was sufficient for Wiite’'s
convi ctions.

Criner argues that there is insufficient evidence to convict
hi m of conspiracy because the governnent failed to prove he had
know edge of the conspiracy or voluntarily participated in the
conspiracy. When Criner was stopped behind the wheel of the
vehi cl e contai ning the cocai ne, he produced a driver’s |license but
had no proof of insurance for the LTD. He was nervous, according
to authorities at the scene. He told the authorities that Wite
was a longtine friend who picked himup earlier that afternoon and
asked him to drive a car to an unspecified garage in Wchita
Criner stated that he did not know the name or |ocation of the
garage where he was taking the LTD to be repaired, even though he
was driving in front of Wite's vehicle.

The governnent asserts that Criner’s participation in the

conspiracy can be inferred from the circunstances. See United

States v. Garcia, 917 F.2d 1370, 1376 (5'" Gir. 1990). Wile an

individual’s nmere presence around a drug deal does not nake that

individual a nenber of the conspiracy, a jury my find
know edgeabl e, voluntary participation from presence when the
presence is such that it would be unreasonable for anyone other

than a know edgeabl e participant to be present.” United States v.
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Gal | ardo- Trapero, 185 F.3d 307, 322 (5'" Gir. 1999), cert. denied,

120 S. Ct. 961 (2000) (internal citations and quotations omtted).

Criner had physical possession of the vehicle containing
cocai ne when it was stopped by authorities. He had no proof of
i nsurance for the LTD. Criner said he did not know the nane or
| ocati on of the garage where he was taking the LTD to be repaired,
even though he was driving in front of Wihite’s vehicle when he was
stopped. The fact that he passed Wiite's vehicle belies his claim
t hat he was unaware of the final destination. Ci sneros testified
that Visoso identified the purchaser of the cocaine as “El Negro”,
or the black man, and Criner was the only black nale present.
Finally, it is unlikely that Criner would have been permtted to
drive the vehicle containing 14 kil ograns of cocaine if he were not

part of the conspiracy. See United States v. Val di osera- Godi nez,

932 F.2d 1093, 1096 (5'" Gir. 1991) (“Had [defendant] not been privy
to this agreenent and part of it, the other two nen certainly would
not have allowed him to stick around . . . In this case,
[ def endant’ s] presence and association are coupled with a total
absence of rational, non-incul patory expl anations of the facts.”),

cert. denied, 508 U S. 921 (1993).

Wiile the evidence presents a close case against Criner,
taking it and all reasonable inferences in the Iight nost favorable
to the verdict, a rational trier of fact could have found Criner
guilty of conspiracy beyond a reasonable doubt. Accordingly, we
conclude that there was sufficient evidence to support Criner’s
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convictions for counts one and three, involving offenses i n October
1996 and Novenber 1996. On the other hand, the governnent
acknowl edged during oral argunent that there was insufficient
evidence to convict Criner of count two, possession with intent to
distribute in July 1996. G ven this concession, we reverse
Criner’s conviction and sentence for count two.

Vi soso, Wiite and Criner contend that Ci sneros’s testinony was
not credible given his previous convictions and nunerous ali ases?,
and that without this testinony the evidence was insufficient to
sustain their convictions. Appel l ants also note that G sneros
admtted lying to authorities during his cross exam nation. For
exanpl e, he admtted |ying to an officer when he stated that he was
transporting cocaine to prevent individuals fromhurting his child
and to allow his wife to receive credit on noney owed in Mexico.

This court has repeatedly stated that the jury is the final

arbiter of the credibility of witnesses. See Bernea, 30 F.3d at

1552. “We have held that a quilty verdict may be sustained if
supported only by the uncorroborated testinony of a coconspirator,
even if the witness is interested due to a plea bargain or pron se
of |l eniency, unless the testinony is incredible or insubstantial on
its face.” 1d. Testinony is incredible as a matter of lawonly if

it relates to facts the witness could not have observed or to

2Cisneros had at least nine aliases. At the tinme of his
testinony, he had three federal <convictions and two state
convictions, and a state probated sentence had been revoked.
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events which coul d not have occurred under the | aws of nature. See
id. Cisneros’s testinony was not incredible as a matter of |aw
The governnent introduced evidence that C sneros checked into
Wchita hotels during the tinme periods he said he traveled there to
del i ver cocaine to Visoso. Wen C sneros was stopped in July 1996,
he had nore than $100,000 in cash and Visoso’'s tel ephone nunber.
Ci sneros was arrested i n Novenber 1996 after authorities di scovered
14 kil ogranms of cocaine hidden in the vehicle he was driving
G ven the evidence corroborating G sneros’s testinony, it was not
incredible as a matter of |aw
B. Adm ssibility of the Audi otape

A district court’s evidentiary rulings are reviewed for abuse

of discretion. See United States v. Narviz-Querra, 148 F.3d 530,

536 (5" Cir.), cert. denied, 525 U S 1046 (1998). The

determ nation of trustworthiness of atape recordingis left to the

sound discretion of the trial judge. See United States v. Dukes,

139 F.3d 469, 473 (5" Gir.), cert. denied, 525 U'S. 894 (1998).

“[Ploor quality and partial unintelligibility do not render tapes
i nadm ssi bl e unless the unintelligible portions are so substanti al
as to render the recording as a whole untrustworthy.” [d. (citing

United States v. Stone, 960 F.2d 426, 436 (5'" Gr. 1992)).

Vi soso argues that the audiotape of his conversation wth
Cisneros was conpletely unintelligible and should not have been
admtted. The conversation was in Spanish but the governnent had
the tape transcribed and translated into English for the jury.
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Vi soso al so submtted a transcription of the tape in English. An
FBlI agent conpared the audi otape with the governnent transcription
and the Visoso transcription. The FBI agent stated that
approxi mately hal f of the audi otape was unintelligible but that the
gist of the conversation was reliable. He noted that the
governnment transcription accurately portrayed the unintelligible
portions of the audiotape, as opposed to Visoso's transcription
which was inconplete and inaccurate. Based upon the these
statenents, the district court ruled that the governnent
transcription was reliable and the unintelligible portions of the
audi ot ape were not so substantial that the recordi ng as a whol e was
unt rust wort hy.

The FBI agent testified to the jury concerning the accuracy
and reliability of the governnent transcription of the audi otape.
He was al so cross exam ned by Visoso. The district court submtted
the audiotape and the governnent transcription to the jury,
directing themto use the translation as the official version and
to determ ne how nmuch weight to place on the audiotape in their
del i berati ons. Gven the testinony of the FBlI agent and the
cautionary instructions by the district court, the district court
did not abuse its discretion in admtting the governnent
transcription of the audiotape to the jury.

C. Speedy Trial Act

In the final argunent on appeal, Visoso contends that the

governnent failed to proceed to trial within the tinme limts set
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forth in the Speedy Trial Act, 18 U. S.C. § 3161 et seq. W review
the district court’s interpretation of the Speedy Trial Act de novo
and its findings of fact concerning the Act for clear error. See

United States v. Garrett, 45 F.3d 1135, 1137 (5'" Cr.), cert.

denied, 514 U S. 1134 (1995). Under the Speedy Trial Act, a
def endant who has not pled guilty nust be tried wthin 70 days of
filing an indictment or the date on which the defendant first
appears before a judicial officer, whichever is later. See 18
US C 8§ 3161(c)(1). Despite this 70 day requirenent, the Act
provides for the exclusion of certain periods of tinme fromthis
cal cul ation, including:

(F) delay resulting fromany pretrial notion, fromthe

filing of the notion through the conclusion of the

hearing on, or other pronpt disposition of, such notion;

(G delay resulting fromany proceeding relating to the

transfer of a case or the renoval of any defendant from

another district under the Federal Rules of Crim nal

Pr ocedur e;

(H) delay resulting fromtransportati on of any def endant

fromanother district . . except that any tine consuned

in excess of ten days fromthe date an order of renoval

or an order directing such transportation, and the

defendant’s arrival at the destination shall be presuned

to be unreasonable .
18 U.S.C. §8 3161 (h)(1)(F)-(H

According to Visoso, there were 100 non-excludable days
between his indictnment and the trial, 30 days nore than the
statutory limt. The district court cal culated 54 non-excl udabl e

days between Visoso's indictnent and trial. After review ng the
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rel evant dates and the statutorily permtted exclusions, we reject
Visoso’s calculation of 100 non-excl udabl e days. The district
court correctly cal cul ated the nunber of non-excl udabl e days, with
one exception: the district court failed to include eight non-
excl udabl e days between Cct ober 6, 1997 and Cctober 13, 1997. Wen
ei ght non-excl udabl e days are added to the 54 non-excl udabl e days
calculated by the district court, there were 62 non-excl udable
days. Thus, fewer than 70 non-excludabl e days el apsed and the
governnent conplied with the terns of the Speedy Trial Act.
[11. CONCLUSI ON

For the reasons assigned, we REVERSE and REMAND Criner’s
conviction and sentence on count two. O herw se, we AFFIRM
Criner’s convictions and sentences on the remaining counts and we

AFFI RM t he convi ctions and sentences of Visoso and Wite.
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