IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41136

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
M GUEL ANGEL MOTA- AGUI RRE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

August 17, 1999

Before JOLLY and SMTH, Circuit Judges, and TOM STAGG * District
Judge.

E. GRADY JOLLY, G rcuit Judge:

The appell ant, M guel Angel Mdta-Aguirre, was sentenced to 87
mont hs of inprisonment for one count of illegal reentry into the
United States after deportation in violation of 8 U S.C. § 1326(a)
and (b)(2). He only appeals his sentence. Previously, on
Cctober 31, 1983, Mdta was issued an “Qut-of-Country Conditional
Pardon” by the governor of Texas after being convicted in Texas
state district court of three separate counts of indecency with a
child. Modta violated the conditions of this pardon by illegally

reentering the United States. On appeal, Mdta challenges the

"‘District Judge of the Western District of Louisiana, sitting
by desi gnati on.



district court’s calculation of his crimnal history score under 88
4A1. 1(d) and 4Al1.2(a)(2) of the United States Sentencing
Qui del i nes. Mota contends that the district court erred in
concluding that his conditional pardon constituted a crimnal
justice sentence under U.S.S.G § 4Al1.1(d). Next, Mta argues that
his convictions for indecency with a child are “related” for the
purposes of U S S .G 8 4Al.2(a)(2) and, therefore, the district
court erred in adding six points to his crimnal history score. W
di sagr ee. The terns of Mdita's conditional pardon and Texas | aw
bot h make cl ear that his pardon is best anal ogi zed to parol e, which
is listed as a crimnal justice sentence under the guideline.

Addi tionally, under United States v. Garcia, 962 F.2d 479 (5th Gr.

1992), Mota’s characterization of his indecency convictions as
“related” is neritless. Consequently, we affirmMdta’ s sentence in

all respects.



I
A

M guel Angel Mdta-Aguirre is a Mexican national. On
Septenber 18, 1980, he was arrested and charged with two separate
counts of indecency with a child in Jefferson County, Texas. Mdta
commtted the offenses on Septenber 25, 1979, and Septenber 15,
1980. He pled no contest to the charges on April 28, 1981, and on
May 15, 1981, the Texas state district court sentenced him to
deferred adjudication on each offense. The Texas state district
court revoked Mdta' s probation on October 22, 1981, when he
commtted a third child indecency offense. Consequently, on
January 15, 1982, Mdta was sentenced to ei ght years of inprisonnent
on each of the three indecency convictions and was i ncarcerated at
the Texas Departnent of Corrections. Each of Mdta s sentences was
to run concurrently.

Next, on Cctober 31, 1983, the governor of Texas issued Mta
an “Qut-of-Country Conditional Pardon,” whereby he was rel eased
fromprison into the custody of the Inmgration and Naturalization
Service, (“INS"), for imedi ate deportation. In accordance with the
ternms of the pardon, Mdta was deported to the Republic of Mexico on
Decenber 17, 1983. The conditional pardon further provided that if
Mta returned to the United States illegally at any tine, his
pardon would be revoked and he would be returned to the Texas

Departnent of Corrections. Notw thstanding the | argesse, and the



threat, of the governor, Mdta s absence fromthis country proved to
be short-1lived.

On July 25, 1997, the Jefferson County sheriff’'s office
notified the INS that Mdita, suspected of being an illegal alien,
was being held in the Jefferson County jail in Beaunont, Texas.
During a jailhouse interview with the INS Mta admtted that he
had illegally reentered the United States in June 1984,
approxi mately six nonths after his conditional pardon.

B

On February 11, 1998, Mdta was indicted on one count of
illegal reentry into the United States after deportation under 8
US C 8§ 1326(a) and (b)(2).* Mdta pled guilty to the charge on
June 8, 1998, and on Septenber 11, 1998, he was sentenced to 87
months of inprisonnent followed by three years of supervised
release. 1In calculating Mota' s sentence, the district court added
a two-point increase to Mdta's crimnal history score under
US S G 8 4A1.1(d), because he was wunder a crimnal justice
sentence at the tinme of his offense; that is, when Mdta illegally
reentered the United States his conditional pardon was subject to
revocation. Furthernore, the district court treated two of Mota’s
convictions for indecency with a child as unrel ated of f enses under

US S G 8§ 4A1.2(a)(2) and, in doing so, assigned himsix crim nal

IMota’s conditional pardon was revoked on April 2, 1998.



hi story points under the guideline. Mta has tinely appeal ed the
sent ence.
|1
A

On appeal, Mta argues that the district court erred in
increasing his crimnal history score by two under U S S G
8 4A1.1(d) because he was not under a crimnal justice sentence
when he illegally reentered the United States. Specifically, Mta
contends that at the tinme of the offense, he had been granted a
condi ti onal pardon, which contained no probation nor supervised
rel ease requirenent. Mta therefore maintains that his conditiona
pardon does not qualify as a crimnal justice sentence for the
pur poses of the guideline.

US S G 8 4A1.1(d) instructs that the sentencing court “add
2 points if the defendant commtted the i nstant of fense whil e under
any crimnal justice sentence, including probation, parole,
supervi sed rel ease, inprisonnent, work rel ease, or escape status.”
The term"crimnal justice sentence" is defined in the comentary
to the guideline as "a sentence . . . having a custodial or
supervi sory conponent, although active supervision is not required
for this itemto apply." US S. G 8§ 4A1.1(d), comment. (n.4).

Nei t her the plain | anguage of the crimnal history guideline
nor its comentary, however, addresses the issue of first
inpression presented by this appeal--whether wunder U S S G

8 4A1.1(d) a conditional pardon constitutes a crimnal justice



sentence. W agree with the district court that for the purposes
of calculating Mdta's crimnal history score, his conditional
pardon was the functional equivalent of parole. | ndeed, under
Texas | aw, parole is generally classified as a conditional pardon.

Ex parte Lefors, 303 S . W2d 394, 397 (Tex. Cim App. 1957)

(citations omtted). See also difford v. Beto, 464 F.2d 1191,

1194 (5th Cr. 1972) (citations omtted) (noting sane). This is so
because parole and conditional pardons bear alnost identical
characteristics. For exanple, while the conditional pardon exenpts
a defendant from punishnent, parole conditionally releases a
def endant from further punishnent. Lefors, 303 S.wW2d at 397
Furt hernore, although Mota received a pardon fromhis convictions,
li ke parole, his sentence remained in effect while he was granted
liberty fromconfinenment— but so | ong as he abi ded by the specified
restrictions contained in his pardon. Cf. id. W are therefore
satisfied that for the purposes of US S. G 8§ 4Al.1(d), there
exists no significant difference between parole and a conditi onal
par don.

Finally, we find no nerit in Mta s position that his
condi ti onal pardon contai ned no supervisory requirenent. Although
Mota' s conditional pardon did not require active supervision, his
pardon included a supervisory conponent in that the governor
retained the power to revoke Mdta' s pardon upon a breach of its
conditions and to remand the alien defendant to the custody of the

Texas Departnment of Corrections. W are satisfied that this kind



of supervisory conponent is sufficient to bring Mdta’s conditional

pardon within the purview of US S. G § 4Al1. 1(d). See ULnited

States v. lLabella-Szuba, 92 F.3d 136, 138 (2d Cr.), cert. denied,

519 U. S. 1047 (1996) (holding the sentencing court’s authority to
revoke t he defendant’s condi ti onal di scharge constituted sufficient
supervi sion within the neaning of “crimnal justice sentence” under
the guideline). 1In any event, Texas | aw nakes certain that Mta' s
condi ti onal pardon contai ned sonme aspect of supervision. See Tex.
Gov. Code Ann. § 508.114(b)(“A parol e officer or supervisor, on the
request of the governor . . . shall be responsible for supervising
an inmate placed on conditional pardon . . . .7).

In sum we conclude that the district «court properly
classified Mota’s conditional pardon as a crimnal justice sentence
under the crimnal history guideline, US S G 8§ 4Al.1(d).

11

Mota s second argunent is that the district court erred in
treating his two prior convictions for indecency with a child as
“unrel ated” when calculating his crimnal history score under
U.S.S.G § 4Al1.2(a)(2).

US S G 8§ 4A1.2(a)(2) provides that “prior sentences inposed
in unrel ated cases are to be counted separately. Prior sentences
inposed in related cases are to be treated as one sentence for the
pur poses of [assigning crimnal history points under] 8§ 4Al.1(a),
(b), and (c).” Under the guideline, "prior sentences are

considered related if they resulted from offenses that: (1)



occurred on the sane occasion; (2) were part of a single conmobn
schene or plan; or (3) were consolidated for trial or sentencing."
US S.G 8§ 4A1.2, coment. (n.3).

We are satisfied that none of these categories are applicable
to the instant appeal. |Indeed, Mdta s objection to the district
court’s application of US S G 8 4Al1.2(a)(2) is foreclosed by
United States v. Garcia, 962 F.2d 479 (5th Gr. 1992). In Garcia,

962 F.2d at 482, we held that although the facts surrounding the
cases may be simlar, simlar crines are not necessarily related
crimes. (Citations and internal quotations omtted). Thus, to
prevail on his relatedness argunent, Mta nust show nore than a
mere factual rel ationship between the child indecency crines. 1d.
This he has not done. W therefore reject Mta s argunment that
both of his state court convictions were part of a common schene or
pl an. Not only did each of the indecency offenses involve two
different victins, but contrary to Mbta' s argunent on appeal, the
crimes also occurred approximtely one year apart. The record
makes clear that Mta first exposed hinself to a child on
Sept enber 25, 1979, and that he commtted the of fense a second tine
on Septenber 15, 1980. The simlarity in the crinmes, however, does
nothing to advance Mdta’'s argunent on appeal. The fact that the
def endant repetitiously commts the sane offense, in and of itself,
is insufficient to establish a comobn schene for the purposes of

US S G §84A1.2(a)(2). See United States v. Ford, 996 F.2d 83, 86




(5th Gr.), cert. denied, 510 U S. 1050 (1994); Garcia, 962 F. 2d at

482.

W simlarly find no support for Mta s consolidation
argunent. W have previously rejected the proposition that cases
must be consi dered consol i dated si nply because two convi cti ons have
concurrent sentences. Garcia, 962 F.2d at 482 (citations and
internal quotations omtted). Likew se, the “*sentencing [of] two

di stinct cases on the sane day [does not] necessitate[] a finding

that they are consolidated.’” Id. (citing United States V.
Metcalf, 898 F.2d 43, 46 (5th Gr. 1990)). As a matter of fact,
nothing in the record can be read to suggest that Mdyta' s state
court cases for indecency with a child were consolidated: Each of
the cases was assigned a separate docket nunber. The state of
Texas never noved the state district court under Tex. Penal Code
8§ 3.02 to consolidate the two cases. Nor did the Texas state
district court enter an order of consolidation. W have previously
recogni zed that such factors belie the defendant’s contention that

his cases were consolidated for sentencing purposes. See United

States v. Huskey, 137 F.3d 283, 285-86 (5th Cr. 1998) (citing

cases, which rejected consolidation argunent where defendant
sentenced under different docket nunbers and t here exi sted no order
of consolidation); Garcia, 962 F.2d at 483 (hol ding sane).
Accordingly, the district court properly concluded that Mdta’'s
child indecency convictions were unrelated wunder U S S G

§ 4A1.2(a)(2).



We therefore find no error inthe district court’s cal cul ation
of Mbta's crimnal history score under the sentencing guidelines.
We therefore AFFIRM t he sentence inposed and the judgnent entered
by the district court.

AFFI RMED
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