UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41232

TEXAS CARPENTERS HEALTH BENEFI T FUND
and t he | NTERNATI ONAL BROTHERHOOD OF
ELECTRI CAL WORKERS- NATI ONAL ELECTRI CAL
CONTRACTORS ASSCCI ATI ON SOUTHWESTERN
HEALTH AND BENEFI T FUND, and t he NORTH
TEXAS LABORERS HEALTH AND WELFARE FUND
on behal f of thenselves and on behal f of
all others simlarly situated,

Pl aintiffs-Appellants,
ver sus

PH LI P MORRI S | NCORPORATED; RJ REYNOLDS

TOBACCO COVPANY; BROWN & W LLI AMSON

TOBACCO CORPORATI ON; BAT | NDUSTRI ES PLC

LORI LLARD TOBACCO COVPANY; LI GGETT GROUP

I NC, THE AMERI CAN TOBACCO CO, UNI TED STATES
TOBACCO COVPANY; SMOKELESS TOBACCO COUNCI L | NC
THE TOBACCO | NSTI TUTE I NC, and HI LL & KNOALTON | NC

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 19, 2000

Before DAVIS, JONES, and MAG LL", G rcuit Judges
EDITH H JONES, G rcuit Judge:

This is an appeal froma case filed by union trust funds,
whi ch provide conprehensive health care benefits to enpl oyees,

retirees and their dependents through welfare benefit plans,

“Circuit Judge of the Eighth Circuit, sitting by designation.



agai nst tobacco conpanies and their | obbying and public rel ations
agents. The case sought recovery agai nst the defendants for costs
incurred treating tobacco-related afflictions based upon federal
antitrust and Rl CO causes of action and various pendent state |aw
clains. A bevy of simlar conplaints have been filed around the
nation, and so far, the federal circuit courts have uniformy
uphel d di sm ssal of the funds’ cases. Agreeing with the essenti al
hol di ngs of the circuit court opinions, we have no need to wite
further and affirmthe district court’s dismssal of this case for
failure to state aclaim Fed. R Cv. P. 12(b)(6).

Four circuit courts have rejected the funds’ federa
clains, concluding primarily that the | oss suffered by insurers is
too renote fromthe manufacture and sale of cigarettes to justify
direct recovery by the funds for any alleged antitrust or RICO

violations. See International Brotherhood of Teansters, Local 734

Health & Welfare Trust Fund v. Philip Mrris Inc., F.3d

1999 WL 1034711 (7th Gr. 1999); Laborers Local 17 Health & Benefi t

Fund v. Philip Mrris Inc., 191, F.3d 229, 224 (2nd Cr. 1999);

O egon Laborers-Enployers Health & Welfare Trust Fund v. Philip

Morris Inc., 185 F.3d 957, 967 (9th G r. 1999); Steanfitters Local
Uni on No. 420 Welfare Fund v. Philip Morris Inc., 171 F. 3d 912, 918

(3rd CGir. 1999). Conprehensive di scussions of the issues in those
cases persuade us that their conclusions are correct and that the
funds’ lawsuits constitute an illegitimate end-run around

princi ples of subrogation.



As for the state conmon | aw and statutory cl ai ns asserted
by the funds, their initial appellate brief does not directly
address the court’s dismssal of any of those clains. One
paragraph in appellants’ reply brief directs us to their briefing
inthe district court. Because appellants did not choose to brief
or even refer to the dism ssal of these clains tinely or adequately

on appeal, their challenge is waived. See Witehead v. Food Max of

Mss. Inc., 163 F.3d 265, 270 (5th Gr. 1998).
The judgnent of the district court dismssing the

conplaint is AFFI RVED



