UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41293

RODNEY JAMES DI LWORTH,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas

June 19, 2000
Bef ore JONES and BENAVI DES, Circuit Judges, and WALTER,* District
Judge.
BENAVI DES, Circuit Judge:
Rodney Janmes Dilworth, a Texas state prisoner, appeals the
district court’s dismssal of his 28 U S.C. 8§ 2254 petition as tine
- barred. Concluding that D lwrth's state habeas application

(chal lenging a prior conviction used to enhance his current state

District judge of the Wstern District of Louisiana,
sitting by designation.



sentence) tolled the period of limtation wthin the neaning of 28
US C 8§ 2244(d)(2), we vacate the district court’s dismssal of
his petition and remand for further proceedings.
| . PROCEDURAL HI STORY

In 1987, Dilworth pleaded guilty to the felony offense of
aggravated assault and received a three-year sentence of
i nprisonnment. Five years later, in 1992, a jury found himguilty
of attenpted nurder and unauthorized use of a notor vehicle. Both
of those counts contai ned an enhancenent paragraph regarding the
prior conviction of aggravated assault. The jury found both of the
enhancenent paragraphs true, and Dilworth was sentenced to 60 years
of inprisonment for the unauthorized use of a notor vehicle
conviction and 99 years of inprisonnent for the attenpted nurder
convi cti on.

After Dilworth's 1992 convictions were affirmed on direct
appeal, he filed a state habeas application challenging those
convi ctions, which the Texas Court of Crimnal Appeals denied in
May of 1995. On April 5, 1996, Dilworth filed a state habeas
application chall enging the 1987 conviction for aggravated assault
on the basis of ineffective assistance of counsel. He asserted
that as his 1987 conviction was used to enhance his [later
sentences, the state court “retain[ed] jurisdiction” to reviewthe
habeas application attacking his 1987 conviction based on
ineffective assistance. On June 11, 1997, the Court of Crim nal

Appeal s deni ed the application.



In July of 1997, Dilworth filed a federal habeas petition in
district court.? In that § 2254 petition, Dilwrth challenged his
1987 guilty-plea conviction based upon ineffective assistance of
counsel. The respondent filed a notion to dism ss the petition as
time-barred. The magistrate judge concluded that D lwrth could
not chal |l enge his 1987 convicti on because he was no | onger serving
his sentence for that conviction and that he could not chall enge
t he enhancenent provision of his 1992 convictions because the tine
for filing a federal habeas challenge to the 1992 convictions had
expi red under the Antiterrorismand Effective Death Penalty Act of
1996 ( AEDPA) . Over Dilworth's objections, the district court
adopted the report and recomendation and dism ssed Dilworth’'s
petition as tinme-barred.

Dilworth filed a notice of appeal, which the district court
construed as a notion for a certificate of appealability (COA) and
denied. Dilworth then sought a COA fromthis Court. W granted a
COA with respect to whether Dilwrth's second state habeas
application tolled the AEDPA's |[imtation period.

1. ANALYSIS
Dilworth maintains that the district court erred in di smssing

hi s habeas petition as tinme-barred, arguing that during thetinme in

! Oiginally, the petition was filed in the Northern District
of Texas. However, because these 1992 convictions were inposed in
a state court which is not located in the Northern District of
Texas and Dilworth is not presently in custody in this district,
the district court transferred the petitionto the Eastern District
of Texas. See 28 U.S.C section 2241(d).
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whi ch his second state habeas application was pendi ng, the period
of limtation under 8 2244 was tolled. In relevant part, 8§ 2244
provi des that:
(d)(1) A 1l-year period of Ilimtation shal
apply to an application for a wit of habeas
corpus by a person in custody pursuant to the
judgnent of a State court. The limtation
period shall run fromthe | atest of--
(A) the date on which the judgnent becane
final by the conclusion of direct review

or the expiration of the tine for seeking
such revi ew,

* * *

(2) The time during which a properly filed

application for State post-conviction or other

col | ateral review wth respect to the

pertinent judgnent or claimis pending shal

not be counted toward any period of limtation

under this subsection

Dilworth’s convictions becane final prior to the April 24,

1996 effective date of the AEDPA We have held that prisoners
chal l enging convictions that becane final prior to the AEDPA's
effective date are accorded one year after the effective date of
the AEDPA (April 24, 1997) to file for relief under § 2254.
Fl anagan v. Johnson, 154, F.3d 196, 202 (5th Gr. 1998). As the
respondent asserts, the earliest date that Dilwrth' s federal
petition could be deened filed is July 11, 1997--nore than two
nmont hs after the deadline.

During the one-year grace period, however, Dilworth filed an

application for state habeas relief challenging the 1987



conviction, which was used to enhance the sentences inposed as a
result of his 1992 convictions. WMre specifically, Dilworth filed
that state habeas application on April 5, 1996, and the Court of
Crimnal Appeals denied it on June 11, 1997. Approxi mately one
month later, he filed the instant petition. |If the state habeas
application tolled the period of limtation, the instant petition
was tinely filed. The question, therefore, is whether that
application was “a properly filed application for State post-
conviction . . . wth respect to the pertinent judgnent or clain
pursuant to 8§ 2244(d)(2).

The magistrate judge's report, which was adopted by the
district court, provided that Dilwrth could not chal |l enge t he 1987
convi ction because that sentence had expired, i.e., he was no
| onger in custody pursuant to that conviction. We assune that
habeas corpus relief would not be available with respect to
Dilworth’s challenge to his 1987 conviction if it had not been used
to enhance the sentence he is currently serving. See Carter v.
Hardy, 526 F.2d 314, 315 (5th Cr. 1976). However, a “habeas
petitioner may attack a prior conviction used to enhance his
puni shnment”--the circunstance here. Herbst v. Scott, 42 F.3d 902,
905 (5th Gir. 1995) (citation omtted). W have expl ained that the
“jurisdictional requirenment of "in custody’ is satisfied by reading
the petition as a challenge to the current conviction.” | d.

(citing Mal eng v. Cook, 490 U. S. 488, 493-94, 109 S.Ct. 1923, 1926-



27 (1989)).

Additionally, the magistrate judge’ s report provided that
Dilworth’s second state habeas application that was pendi ng during
the grace period did not toll the limtation period because it
chal | enged the 1987 conviction and not the 1992 convictions. The
magi strate judge noted that if Dilwrth had challenged the
enhancenent provision of his 1992 sentences in his second state
habeas application, the state court would have dism ssed it as an
abuse of the wit pursuant to §8 4 of article 11.07 of the Texas
Code of Crimnal Procedure. Under that scenario, the magistrate
judge posited, Dilworth would have been procedurally barred from
raising the clainms presented in that application in a federa
habeas petition.

Subsequent to the district court’s dismssal of Dilwrth’'s
petition, we clarified that even though a second state habeas
application was dism ssed as an abuse of the wit pursuant to § 4
of article 11.07 of the Texas Code of Crim nal Procedure, the state
habeas application tolled the [imtation period because it was a
properly filed state application within the neaning of section
2244(d)(2). Villegas v. Johnson, 184 F.3d 467, 469-70 (5th Cr
1999); see also Smith v. Ward, 209 F.3d 383 (5'" Cr. 2000)
(al t hough state habeas application was denied as tine-barred under
Loui si ana procedural [aw, we concluded that it was “properly filed”

w thin the neani ng of section 2244(d)(2)). Therefore, contrary to



the district <court’s reasoning, Wwhether the state habeas
application would have been dism ssed as an abuse of the wit is
not relevant to § 2244(d)(2).2

The respondent argues that Dlworth’s second state habeas
application cannot be construed as a properly filed challenge to
his current sentences for his 1992 convictions because Texas | aw
mandates that a challenge to a conviction nust be filed in the
court in which the applicant was convicted. Further, the
r espondent i ndi cates that Dilworth’s second state habeas
application should have been filed in the court that rendered the
1992 convictions. However, it appears that if D lwrth had sought
to chall enge his 1987 Dal |l as conviction in the Collin County court,
the Collin County court would have transferred the case to the
Dal | as County court. See Ex parte Harp, 561 S.W2d 180, 180-81
(Tex. Crim App. 1978) (al though court revi ewed a habeas challenge to
an expired-sentence conviction that had been used to enhance a
sentence in a later conviction, the court refused to review the
| ater conviction until another habeas application was filed in the
court where the | ater conviction was obtai ned); Ex parte Al exander,
861 S.W2d 921, 922-23 (Tex.Crim App. 1993) (subsequent case

hol ding that an application for habeas corpus “filed in a court

2 The holding in Villegas also renders without nerit the
respondent’s contention that, by filing his second application for
state habeas relief in Dallas (as opposed to Collin County),
Dilworth essentially circunvented Texas's abuse of the wit
provi si on.



ot her than the convicting court will not be dismssed . . . but,
rather, remanded to the court in which it was filed, wth
instructions that the district clerk of that county transfer the
wit to the court of conviction”). In light of Texas habeas
procedure, it appears that Dilworth filed his state habeas
chal l enge to the 1987 conviction in the proper state trial court.
Moreover, the state trial court did address the nerits of his
claim

Boil ed down to its essence, the respondent’s argunent sinply
hi ghlights the subtle incongruity between Texas habeas procedural
rules and federal case law that requires courts to construe a
habeas petitioner’s challenge to a conviction with an expired
sentence as a challenge to the petitioner’s current sentence
enhanced by the prior conviction. W are unpersuaded that these
m nor differences warrant the conclusion that Dilworth’s state
habeas application was not a properly filed state habeas
application pursuant to section 2244(d)(2).

| ndeed, because Dilworth’ s second st ate habeas applicati on was
“accorded sone |l evel of judicial review by the state courts, it is
considered a “properly filed application” under section 2244(d)(2).
Villegas, 184 F.3d at 470 n.2. Further, Dilwrth's second state
habeas application all eged that he received i neffective assi stance
of counsel with respect to his 1987 conviction, which is precisely

what he is alleging in the instant federal petition. Commbn sense



dictates that Dilwrth's second state habeas application was a
challenge “to the pertinent judgnent or clainf under the plain
| anguage of section 2244(d)(2). Therefore, the tinme during which
Dilworth’s second state habeas application was pending tolled the
limtation period under section 2244, rendering the i nstant federal

petition tinely filed.?3

® Finally, in a footnote, the respondent argues that if we
construe Dilwrth's second state wit as challenging his 1992
convictions, he has failed to exhaust his state renmedi es because he
did not file the wit in Collin County. W rejected a simlar
claim in Escobedo v. Estelle, 650 F.2d 70 (5th GCr. Unit A,
nmodi fied on other grounds, 655 F.2d 613 (1981). Escobedo, a
section 2254 petitioner, had a 1970 Texas conviction, which had
been used to enhance his 1977 Texas conviction. The sentence for
the 1970 conviction had been served. Prior to filing his federal
petition, Escobedo had applied for state habeas relief collaterally
attacking the 1970 conviction on the grounds that his guilty plea
was involuntary and nade without effective assistance of counsel.
The Court of Crimnal Appeals denied his application. Escobedo
filed a section 2254 petition on the sane grounds urged in his
state wit. At thetine he filed the federal petition, Escobedo’s
direct appeal from his 1977 conviction was pending. The State
argued that Escobedo’s state court renedies could not be deened to
have been exhausted unless the Court of Crim nal Appeals rejected
the same claimin his direct appeal fromthe 1977 conviction. W
concl uded that Escobedo’s state wit fairly presented the claim
and, therefore, it was exhausted. 650 F.2d at 74.

Li kewise, in the instant case, Dilwrth fairly presented his
claimthat his 1987 guilty plea was obtained without the effective
assi stance of counsel to the Court of Crimnal Appeals.
Additionally, *“it has been held that exhaustion is not necessary
where resort to state renedies would be futile, because the
necessary delay before entrance to a federal forum which would be
required is not justified where the state court's attitude towards
a petitioner's clains is a foregone conclusion.” Carter v.
Estelle, 677 F.2d 427, 446 (5th Cr. 1982). More specifically, the
“futility exception applies when, as here, the highest state has
recently decided the sanme I|legal question adversely to the
petitioner.” Fisher v. State of Texas, 169 F.3d 295, 303 (5th Cr
1999) . W therefore reject the respondent’s contention that
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For the above reasons, we hold that Dilwrth's state habeas
application tolled the period of JIlimtation wunder section
2244(d)(2), rendering tinely the filing of the instant petition.
We therefore VACATE the dismssal of Dilworth’'s 28 U S.C. § 2254
petition and REMAND for further proceedings.

VACATED AND REMANDED.

Dilworth has not exhausted his state renedies with respect to the
claimat issue in the instant federal petition.
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