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EDITH H JONES, G rcuit Judge:

In 1985, Betty Lou Beets was convicted of the nurder of
her fifth husband, Jinmy Don Beets. A Texas jury sentenced her to
death. Her conviction and sentence were affirnmed on appeal. See

Beets v. Texas, 767 S.W2d 711, 730-48 (Tex. Crim App. 1988)

(majority op. onreh’g). Follow ng the unsuccessful prosecution of
a state wit, Beets sought federal habeas relief from her
conviction. This court, sitting en banc, rejected several of the

i ssues she rai sed. See Beets v. Scott, 65 F.3d 1258 (5th Cr.

1995), cert. denied, 517 U. S. 1157, 116 S. C. 1547 (1996). The
federal district court dism ssed Beets’'s renaini ng habeas cl ai ns,
and she has returned to this court alleging anot her constitutional
infirmty, this time in the application of Texas's nurder-for-

remuneration statute. See Tex. Penal Code § 19.03(a)(3). W agree



wth the district court that the statute was properly applied here
and, thus, affirm
| .

Jinmy Don Beets disappeared on August 6, 1983; he was
presunmed drowned. Fol | owi ng his disappearance, Beets sought to
recover benefits fromJimy Don’s retirenent plan and several life
i nsurance policies. Before she could obtain the proceeds, however,
Jimmy Don’s body was found buried in Beets’s yard — along with the
body of Beets’'s fourth husband. Texas authorities charged Beets
with nurder for remuneration in violation of Tex. Penal Code 8§
19.03(a)(3) (“Section 19.03(a)(3)”).

At trial, Beets contested, inter alia, the renuneration

elenrent of the State’'s charge. Beets argued that Section
19.03(a)(3) only governs nurders-for-hire. The State responded
t hat Beets killed her husband in order to recover the benefits from
his retirenent plan, the proceeds of his life insurance policies,
and his estate. Evi dence showed that Beets forged Jinmy Don’s
signature to an application for life insurance six nonths before
hi s deat h. After his death, Beets sold Jimry Don’s boat — his
separate property — by forging his nane to the certificate of
title. Jinmmy Don’s honme - also his separate property -
myst eriously burned down following failed attenpts by Beets to sel

it; Beets then sought the proceeds of the fire insurance policy.
Not long after Jimmy Don’s “di sappearance,” Beets inquired of a
chaplain for the City of Dallas Fire Departnent, from which Ji nmy

Don had retired, regarding her entitlenment to any of Jimry Don’s



pension or life insurance benefits. On this evidence, the jury
found Beets quilty of nmurder for renuneration.
.

Beets first asserts that her conviction under the “novel”
interpretation of Section 19.03(a)(3) adopted in her direct appeal
constitutes a violation of Due Process. See Beets, 767 S.W2d at
733-37. A crimnal statute nust provide “fair warning” to a

defendant that certain conduct is prohibited. See MBoyle v.

United States, 283 U.S. 25, 27, 51 S. Ct. 340, 341 (1931) (“[Flair
war ni ng should be given to the world in | anguage that the common
world wi Il understand, of what the law intends to do if a certain
line is passed.”). Consequently, the Due Process clause prohibits
“an unforeseeabl e and retroactive judicial expansion of narrow and

preci se statutory |l anguage.” Bouie v. Cty of Colunbia, 378 U S.

347, 352, 84 S. Ct. 1697, 1702 (1964).

Beets portrays herself as a victim of an unforeseeable
application of Section 19.03(a)(3). She asserts that |legislative
hi story, extrinsic conmmentary, and statutes and deci sions in other
states characterized the statute as covering nurder-for-hire, a
tripartite transaction in which A enploys B to kill C. She al so
mai ntains that the Court of Crimnal Appeals had never expressly
held, before her case, that anything other than a tripartite
murder-for-hire was proscri bed.

Al ook at the statute chall enges Beets’s position. Tex.
Penal Code 8 19.03 provides, in pertinent part:

(a) A person commts an offense if he conmts nurder as
defi ned under Section 19.02(a)(1l) of this code and:

3



* * * %

(3) the person commts the nurder for
renmuneration or the prom se of renmuneration or
enpl oys another to commt the nurder for
remuneration or the prom se of remuneration

* ok k%
(b) An offense under this section is a capital felony.

Tex. Penal Code 8§ 19.03, anended by Acts 1993, 73d Leg., ch. 900
(substituting “19.02(b)(1)” for “19.02(a)(1)” in subsec. (a)). The
statute defines three classes of prohibited conduct: (1) nurdering
for remuneration, (2) nurdering for the prom se of renuneration

and (3) enploying another to commt nurder for renuneration.
Beets’s actions fell wwthin the first class of proscribed conduct;
she nurdered her husband to recover |Ilife insurance, pension
benefits, and his estate. St andi ng al one, the |anguage of the
statute sufficiently apprised Beets that the nurder of her husband
to recover his estate and insurance benefits would constitute a
capital offense. As the Court of Crimnal Appeals noted in her
di rect appeal, “Remunerate enconpasses a broad range of situations,
i ncl udi ng conpensation for loss or suffering and the idea of a
reward given or received because of sone act.” Beets, 767 S.W2ad
at 734. The court’s interpretation, far fromoffering a surprising
or far-fetched construction, stated the everyday neaning of the
wor ds used by the | egislature.

An earlier decision of the Court of Crimnal Appeals,
rendered four years before Jimry Don’s nurder, heral ded the scope
of Section 19.03(a)(3) and, thus, the prospect of Beets’s capital
prosecution. See O Bryan v. Texas, 591 S.W2d 464 (Tex. Crim App.
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1979). In OBryan, the court affirmed the conviction of a
def endant who killed one of his children in an attenpt to recover
the proceeds of recently purchased insurance policies. See id. at
467. Wile the defendant did not even raise and the court did not
specifically address the scope of Section 19.03(a)(3), the court
descri bed the circunstances surroundi ng the nurders as a neans of
assessing the defendant’s propensity to commt future violent
crimes. In its discussion, the court stated,
A nore cal cul ated and col d-bl ooded crine than the
one for which appellant was convicted can hardly be
i magi ned. Appel lant nurdered his child in order to

collect |ife insurance noney. The record reflects Mnths
[sic] of preneditation and pl anni ng.

* * * %

Appel lant, in order to execute his plan to nurder
his son and to collect the Iife insurance proceeds, and
to escape detection in doing so, was wlling to and
attenpted to commt nurder four nore tines.

* * * %

In addition, the jury had before it evidence that
the appellant’s crime was notivated solely by financial
gai n.
Id. at 480-81. Not only does the defendant’s conviction in O Bryan
inplicitly underm ne Beets’s fair warni ng argunent, but the O Bryan
court explicitly relied on the “circunstances of the capital
of fense” in assessing the defendant’s propensity to engage in
future acts of violence, and it enphasi zed t he renunerati ve aspects
of the killing. [1d. at 480.
The cases cited by Beets, which purportedly limt
Section 19.03(a)(3) to nurder-for-hire prosecutions, fail to

support her fair warning argunent. The decisions in Hobbs v.
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Texas, 548 S.W2d 884 (Tex. Crim App. 1977), Doty v. Texas, 585

S.W2d 726 (Tex. Crim App. 1979), and McManus v. Texas, 591 S. W 2d
505 (Tex. Crim App. 1980), involved the application of Section
19.03(a)(3) to classic tripartite nmurder-for-hire scenarios. The
decisions interpret the statute under the presented facts, but they
inply nolimt to the statute’s scope. Even after these opinions,
Beets could not have reasonably concluded, given the express
| anguage of Section 19.03(a)(3) and O Bryan, that her contenpl ated
conduct woul d not anpunt to capital nurder.

When, as here, a statute specifically prohibits certain
conduct, a dearth of specific case |aw and | egi sl ative history that
relates the origin of the statute to a particular factual predicate
do not establish a Due Process violation. Li kewi se, secondary
| egal sources and decisions fromother state courts cannot create
a constitutional wuncertainty in the teeth of the statutory
| anguage. Section 19.03(a)(3) and the notorious O Bryan case
provi ded Beets with sufficient notice in 1983 that her contenpl at ed

actions would anmount to a capital nurder.?

1 The State did not waive its arguments on this issue. Texas
consi stently argued that the | anguage of Section 19.03(a)(3) provided Beets with
sufficient notice of the illegality and consequences of her actions.
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L1,

Beets next wurges that the jury instructions were
constitutionally defective. Beets contends that the jury
instructions permtted a guilty verdict if she commtted the nurder
“Iintentionally” or “know ngly” for renuneration. Because the
statute permts conviction of capital nmurder only if a defendant
acts intentionally, Beets asserts that a verdict prem sed on the
| ower state of m nd would violate due process.

We disagree with Beets’s initial prem se. The tria
court did not instruct the jury in the alternative regarding the
nmens rea necessary to conmt nurder-for-renmuneration. Although the
jury was instructed that a person could intentionally or know ngly
commt the underlying murder, the trial court’s instructions
permtted the jury to find the capital offense of nurder-for-

remuneration only “if [the nurder] is commtted for renuneration.”

(enphasi s added). Jurors were further instructed,
[I]f you find fromthe evidence beyond a reasonabl e doubt
that [Beets] . . . did knowingly or intentionally cause
the murder of . . Jimmy Don Beets . . ; and you
further find beyond a reasonabl e doubt that the murder
was commtted for remuneration . . . then you will find
[ Beets] guilty of capital murder

(enphasi s added). The trial court consistently distinguished the
nmens rea required to commt nmurder fromthe state of mnd that the
jury must necessarily find regarding the renmuneration el enent of
the capital offense. The instructions required the jury to find
that Beets commtted the nurder in order to receive, or “for,”
remunerati on. Under Texas precedent, this instruction was

sufficient. See, e.q., Davis v. Texas, 597 S.W2d 358, 360 (Tex.
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Crim App. 1980) (going to store “in order to conmmt robbery”

constitutes intentional conduct); see also, e.qg., Black’s Law

Dictionary 644 (6th ed. 1990) (defining “for” as “[t]he cause
notive or occasion of an act” and “the end with reference to which
anything . . . is done”). No constitutional violation occurred.

| V.

Contrary to Beets’s final, strained argunent, Section
19.03(a)(3) clearly limts the circunstances under which a mnurder
becones a capital offense. Mere receipt of a benefit followng a
murder does not constitute nurder-for-renuneration under the
statute. An individual nust commt the predicate nurder for the
pur pose of receiving remuneration, just as Beets did. As such, the
statute establishes a genuine limt on the class of death-eligible

mur der er s. See Zant v. Stephens, 462 U.S. 862, 877, 103 S. C

2733, 2742 (1983) (“[Aln aggravating circunstance nust genuinely
narrow the cl ass of persons eligible for the death penalty and nust
reasonably justify the inposition of a nore severe sentence on the
def endant conpared to others found guilty of nurder.”). Mboreover,
t he Texas sentenci ng phase perforns a further narrow ng function by
requiring the jury to find affirmatively on certain special issues

before sentencing a defendant to death. See Selvage v. Collins,

972 F.2d 101, 103 (5th Cr. 1992).
V.
This panel will not revisit the en banc court’s ruling in

Beets v. Scott, 65 F.3d 1258 (5th G r. 1995), cert. denied, 517

U S 1157, 116 S. . 1547 (1996). The holding is binding on this



court as the | aw of the case and review of the decision was denied
by the Suprene Court.
VI,

Finding that Beets has raised no constitutional error,
this court affirms the decision of the district court. Beets was
pl aced on notice by Tex. Penal Code 8§ 19.03(a)(3) that the nurder
of her husband for the purpose of recovering his estate, life
i nsurance proceeds, and pension benefits rose to the level of a
capital offense. Considering the evidence, the jury properly found
that the nurder was commtted for renuneration. Accordingly, Beets
was appropriately sentenced to death for her crine.

AFFI RVED.



