UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50158

TRANSI TI ONAL HOSPI TALS CORPORATI ON,
Pl ai ntiff-Appellant,

VERSUS

BLUE CROSS AND BLUE SHI ELD OF TEXAS, INC, (in Re: |saac Davis);
COMVMUNI TY | NSURANCE, | NC, ANTHEM | NSURANCE COVPANI ES, | NG,
ARMCO, | NC, ARMCO, | NC. BENEFI T PLANS ADM NI STRATI VE COW TTEE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

January 25, 1999
Bef ore REYNALDO G GARZA, STEWART and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge.

Pl aintiff-Appellant Transitional Hospitals Corporation (“THC")
appeals the district court’s grant of sunmmary judgnent for
Def endant s- Appel | ees, Blue Cross and Blue Shield of Texas, Inc.
(“Blue Cross”), Community Insurance, Inc. (“Community”), Anthem
| nsurance Conpanies, Inc. (“Anthent), Arnto, Inc. (“Arnto”), and

Arnco, Inc. Benefit Plans Admnistrative Commttee (“Arnto



Adm nistrative Conmttee”). W affirmin part, reverse in part and
remand to the district court.
FACTS AND PROCEEDI NGS BELOW

The district court accepted the following facts as true for
pur poses of sunmary judgnent anal ysis. |saac Davis (now deceased)
was a retiree of Arnto and a participant in Arnco’' s self-funded
enpl oyee wel fare benefit plan subject to the Enpl oyee Retirenent
| nconme Security Act, 29 U.S.C. 8§ 1001, et seq., (“ERISA"). Davis,
a 70-year-old nmale, was an inpatient at THC Houston, a |long-term
acute care hospital facility in Houston, Texas from Decenber 28,
1993 thru July 15, 1994. He incurred hospital expenses of over
$494, 000, of which nearly $225,000 renain unpaid. THC recei ved
$1,255 from Blue Cross, and $69,000 from Medicare. THC t ook
anot her $160,000 in Medicare contractual wite-offs.

THC al l eges that the defendants m srepresented that Arnto’s
ERI SA pl an woul d rei nburse THC for 100% of Davis’s hospital bills
after exhaustion of his Medicare benefits. THC maintains that the
def endant s nade the m srepresentati ons before Davis was adm tted as
a transfer patient to the hospital and again several nonths |ater
when his Medi care benefits were exhausted. Wen THC presented the
defendants with the bill, defendants determ ned that THC was a
nonparticipating hospital under Arnto’s ERI SA plan. THC was

therefore entitled to collect only $1, 255, which has been paid.

The Pl an provi des:



THC sued Blue Cross, Community and Anthemin state court in
Travis County, Texas, alleging breach of contract, comon | aw
m srepresentation and statutory m srepresentation under the Texas
| nsurance Code, Art. 21.21. Def endants renoved the action to
federal court on the ground that THC s clainms were preenpted by
ERI SA. THC subsequently anended its conplaint to add Arnto and
Arnco Adm nistrative Conmittee as parties and to assert a claim

under 29 US C 8§ 1132(a)(1)(B), ERISA's civil enforcenent

1.0 Benefits In Participating Hospitals

When you are admitted for treatnent as an inpatient to a
Participating Hospital of a Blue Cross Plan, which is under
contract to provide benefits under the Program benefits wll
be provided for sem private roomaccomodati ons and all other
services provided by the hospital for the diagnosis and
treatment of your condition including treatnent in an
i ntensive care unit.

1.2 Benefits in Other Hospitals

Throughout the United States, Blue Cross Plans which are
not under contract to provide benefits under the Program and
nost of their participating hospitals, have agreed to provide
service benefits for subscri bers of other Blue Cross Pl ans who
are hospitalized in their areas. When you are admtted to
such a participating hospital of a Blue Cross Plan, you wll
receive the benefits which subscribers of such Plan are
entitled to receive, but for the nunber of days for which you
are eligible under the Program as set out bel ow

1.3 If you are admtted to an accredited hospital which is
neither a Participating Hospital nor covered under a Blue
Cross reci procal arrangenent, you will be entitled to benefits
for covered hospital services in accordance with the foll ow ng
schedul e:

(a) up to $25.00 for the first day of hospitalization and

(b) up to $10.00 per day for each additional day of
hospitalization, for the remaining nunber of days for
which you are eligible under the Program as set out
bel ow.



provi si on.

The district court granted summary judgnent for defendants on
all clains. W review the grant of summary judgnent de novo
applying the sane standards as the district court. See Duffy v.
Leadi ng Edge Products, Inc., 44 F.3d 308, 312 (5th Cr. 1995).

ERI SA PREEMPTI ON

The dispositive issue before this court is whether ERI SA
preenpts THC s state-lawclains relating to the defendants’ all eged
negligent msrepresentations regarding Davis's coverage under
Arnto’s ERISA plan. ERISA 29 U . S.C. § 1144(a), preenpts all state
| aws insofar as they “relate to any enpl oyee benefit plan covered
by the Act.” State law “relates to” an ERISA plan “if it has a
connection with or reference to such a plan.” Shaw v. Delta Air
Lines, Inc., 463 U S. 85, 96-97 (1983). However, sone state |aws
may affect an ERISA plan in “too tenuous, renpte or peripheral a
manner to warrant a finding that the law 'relates to' the plan.”
ld. at 100 n.21

ERI SA does not preenpt state | aw when the state-law claimis
brought by an independent, third-party health care provider (such
as a hospital) agai nst an insurer for its negligent
m srepresentation regardi ng the exi stence of health care coverage.
See Menorial Hosp. System V. Northbrook Life Ins. Co., 904 F.2d
236, 243-46 (5th Gr. 1990). However, a hospital’s state-|aw

clains for breach of fiduciary duty, negligence, equitable



estoppel, breach of contract, and fraud are preenpted by ERI SA when
the hospital seeks to recover benefits owed under the plan to a
pl an partici pant who has assigned her right to benefits to the
hospital. See Hermann Hosp. v. MEBA Medical & Benefits Plan, 845
F.2d 1286, 1290 (5th Gir. 1988)(Hernmann |).

In Cypress Fairbanks Med. Center, Inc. v. Pan-Anerican Life
Ins. Co., 110 F.3d 280 (5th Cr.), cert. denied, 118 S. . 167
(1997), this court discussed what sone | ower courts characteri zed
as tension between Menorial and our earlier holding in Hermann |
and determ ned that the cases were consistent with one another.
| d. Cypress exam ned the scope of the holding in Menorial: did
Menori al preclude ERI SA preenption for all clains brought by third
party providers of nedical services or does Menorial require a
fact-sensitive inquiry into whether the nedical provider could be
properly characterized as an i ndependent, third-party provider or
as an assignee asserting a derivative claim for ERI SA benefits?
See Cypress, 110 F. 3d at 284.

Cypress begins by reexamning the basis of our holding in
Hermann |I. Hernmann Hospital provided nedical services to a patient
after Hermann was infornmed by the insurance conpany that the
patient was covered by a health plan governed by ERI SA. See id.
The insurance conpany neither declined nor tendered paynent, but
told Hermann that the claim was being investigated. See id.

Hermann filed suit alleging state-|law causes of action for breach
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of fiduciary duty, negligence, equitable estoppel, breach of
contract, and fraud. See id. Hermann did not assert viol ations of
Texas's Insurance Code. See id. Inportant to our determ nation
that Hermann's cl ai ns were preenpted was our readi ng of the Suprene
Court's decisions in Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41
(1987) and Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58
(1987). See Cypress, 110 F.3d at 284. These cases, we reasoned,
stood for the proposition that where a claimrelates to an enpl oyee
benefit plan governed by ERI SA and are “based upon state |aw of
general application and not a |aw regulating insurance,” that
state-law cause of action is preenpted by ERISA. Hermann |, 845
F.2d at 1290. Cypress then exam nes the underpinnings of our
Menori al deci sion. Cypress, 110 F.3d at 284. In Mnorial, we
di stinguished Hermann |, on the ground that “the hospital was
aggrieved over a plan's delay in processing its claim and was
seeki ng recovery of plan benefits allegedly owed to its assignor.”
Menorial, 904 F.2d at 249 n. 20. W further suggested that Her mann
| did not control the situation faced by Menorial Hospital because
the clains in Hermann | were dependant on and derived from the
rights of the plan beneficiaries to recover benefits under the
ternms of the plan.” 1|d. Cypress then concl udes:

[ T]he difference between Hermann | and Menorial has

nothing to do with the bare existence of an ERI SA pl an.

Rat her, the proper inquiry is whether the beneficiary

under the ERI SA plan was covered at all by the terns of
the health care policy, because if the beneficiary was
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not, the provider of health services acts as an

i ndependent, third party subject to [the] holding in

Menori al .
ld. at 285. The patient in Cypress had no coverage at all under
the health care policy in question and we therefore held that there
was no ERI SA preenption.

It is undisputed that Davis was entitled to benefits under the
ERI SA pl an of $25 for the first day of hospitalization and $10 for
each day thereafter up to 120 days. In fact, the Arnco plan paid
$1,255 to THC in accordance with the terns of the policy.
Def endants’ paynent anounted to about .5% of the total anount
claimed by THC. THC characterizes the benefits paid as de m ni nus,
and argues that de m ninus coverage should be treated the sane as

no coverage” for purposes of ER SA preenption analysis.

Def endants argue that the | anguage in Cypress aski ng whether there

was coverage “at all” precludes an exception for de mninus
cover age.

Bot h argunments miss the mark.? Cypress speaks in terns of no
coverage “at all” because that was the fact scenario presented to
the court for consideration in that case, which placed the case

clearly within Menorial's purview and precl uded preenption. W did

not intend, nor did we have the authority, to disregard the

2The fact that no party advocated the precise basis of our
deci si on notw t hstandi ng, we nust inquire, sua sponte, concerning
the exi stence of subject matter jurisdiction. Mrathon G| Co. v.
A. G Ruhrgas, 145 F. 3d 211, 217 (5th Gr.), cert. granted, __ U S
_, 1998 W 651066 (1998).



anal ytical framework constructed in Hermann | and Menorial. That
framework requires, when there is sone coverage, that the court
take the next analytical step and determ ne whether the claimin
question is dependent on, and derived fromthe rights of the plan
beneficiaries to recover benefits under the terns of the plan. See
Cypress, 110 F.3d at 284; see also Lordmann Enterprises, Inc. v.
Equicor, Inc., 32 F.3d 1529 (11th Gr. 1994)(hol ding that ERI SA
does not preenpt state-law claimof negligent m srepresentation).
THC s state-law clains alleging conmmon | aw m srepresentati on and
statutory m srepresentation under the Texas |nsurance Code Art.
21.21% are not dependent on or derived from Davis's right to
recover benefits under the Arnto plan. Rather, THC all eged that,
“[t]o the extent that Davis is not covered by the Policy as
represented by Bl ue Cross to THC, ” Def endant s made
m srepresentations actionable under comon |law and the Texas
| nsurance Code. On the other hand, THC s breach of contract clains

based on defendants' alleged failure to pay the full anmount of

SArt. 21.21, Sec. 3. of the Texas |nsurance Code provides,

No person shall engage in this state in any trade
practice which is defined in this Act as . . . an unfair
met hod of conpetition or an unfair or deceptive act or
practice in the business of insurance.

Sec. 4. defines unfair nethods of conpetition, including:
(1) Making . . . any . . . statenent m srepresenting the
terms of any policy issued . . . or the benefits or
advant ages prom sed thereby .
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benefits due under the terns of the policy are preenpted. W nust
therefore reverse the district court's sunmary judgnent for
def endants based on preenption of THC s m srepresentation clains,
and affirm summary judgnent for defendants on THC s contract
cl ai ms.
ERI SA CLAI M5

THC appeals the district court’s holding that the plan
adm nistrator did not act arbitrarily or capriciously by paying THC
the nonparticipating hospital rate in accordance with the plain
| anguage of the plan. W agree that THC did not raise a genuine
issue of material fact concerning benefits due to THC as Davis's
assi gnee under the ERI SA plan. The nmaxi numbenefits to which Davis
was entitled under the plan for his hospitalization at THC are set
forth in 8 1.3 of the plan, the section relating to
nonparticipating hospitals; it is wundisputed that the plan
adm ni strator paid those benefits in full. Therefore, we affirm
the district court’s grant of summary judgnent for defendants on
THC s civil enforcenent action under 29 U S.C. § 1132, which noots
THC s argunents concerning who has standing to bring a 8§ 1132
action.

RELATI ONSHI P AMONG PLAN ENTI Tl ES

The district court’s order does not purport to resolve issues
concerning alleged agency relationships that may have existed
bet ween the various defendants. This opinion |ikew se does not

reach the question.



CONCLUSI ON

The district court’s summary judgnent for defendants based on
preenption of THC s m srepresentation clains is REVERSED. The
district court’s summary judgnent for defendants based on
preenption of THC s contract clains is AFFI RVED. Sunmary judgnent
on the issue of THC s civil enforcenent action pursuant to 29
US C 8§ 1132 is also AFFIRVMED. We REMAND the case to the district
court which may exercise or decline to exercise its suppl enental
jurisdiction over the remaining clains.* See 28 U S.C. 81367(c).

REVERSED i n part, AFFIRMED in part, and REMANDED

‘W note that the procedural posture of this <case is
di stinguishable from Cypress, in that the Cypress plaintiff
asserted no ERI SA preenpted contract cause of action. See Cypress,
110 F.3d at 281-82. THC s preenpted contract clains vested the
federal court with supplenental jurisdiction over its renaining
clains. See 28 U S.C. § 1367.
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