UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50180

ROBERT THOVAS BARNES,
Peti ti oner- Appel | ee,
V.

GARY L. JOHNSQON, Director, Texas Departnent of
Crimnal Justice, Institutional D vision,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas

August 6, 1999
Before WENER and PARKER, Circuit Judges, and LAKE, District
Judge. ”
LAKE, District Judge:

The Director of the Texas Departnment of Crimnal Justice
appeal s fromthe Final Judgnent of the district court conditionally
granting a wit of habeas corpus to a state prisoner whomthe court
concl uded had been denied the right of confrontation at a parole
revocation hearing. For the reasons expl ai ned bel ow we REVERSE t he

judgnent of the district court and VACATE the wit.

Facts and Procedural History

"District Judge of the Southern District of Texas, sitting by
desi gnati on.



In 1984 Robert Thomas Barnes pled guilty to one count of
aggravat ed sexual assault of a child and was sentenced to twenty-
five years in prison. Barnes was rel eased fromprison on mandatory
supervision in Novenber of 1993. In August of 1995 the State of
Texas noved to revoke Barnes’'s parole after Debra Odom accused
Barnes of sexually assaulting her. Barnes denied the allegation
and counsel was appointed to represent him A hearing officer of
the Texas Board of Pardons and Paroles conducted a prelimnary
hearing on Septenber 22, 1995 and a revocation hearing on
Novenber 9, 1995.

Odomsuffers fromDowns Syndrone. Although at the tine of the
revocati on heari ng Gdomwas 34 years old, the hearing officer found
that she had the nental age of a six- or seven-year-old child. The
hearing of ficer found that Gdomwas a fearful w tness and that good
cause thus existed to renove Barnes from the room during Odom s
testinony. The hearing officer allowed Barnes’s counsel to cross-
exam ne Odom to ask for continuances to speak wth Barnes outside
of the hearing room and to replay Odonis tape-recorded testinony
for Barnes. At the conclusion of the hearing the hearing officer
found that Barnes had sexually assaulted Odomin February of 1995
and recommended that his parole be revoked. On Decenber 1, 1995,

the State revoked Barnes’ s parol e rel ease.



After the state courts denied Barnes’s application for wit of
habeas corpus,! Barnes sought habeas relief in federal district
court raising seven grounds for relief:

(1) violation of the Sixth Amendnent’s Confrontation
Cl ause,

(2) ineffective assistance of counsel,
(3) denial of his right to present nedical records,
(4) denial of the opportunity to present w tnesses,

(5 denial of his right to a neutral and detached
heari ng body,

(6) denial of equal protection of the laws in pursuing
the parole violation against him and

(7) denial of due process at the revocation hearing.
The State noved for sunmary judgnent. The nmagistrate judge
recommended that the district court deny the State’s notion for
summary judgnent and grant Barnes a wit of habeas corpus on the
Confrontation C ause claim The district court independently
reviewed the record and al so consi dered audi o tapes of the parole
revocation hearing that had not been filed when the nagistrate

judge nmade his recommendation. The district court accepted the

1On June 24, 1996, Barnes filed an application for wit of
habeas corpus in the state courts alleging inter alia a violation
of the Sixth Anendnent’s Confrontati on C ause. Finding that Barnes
had filed previous applications for habeas corpus challenging his
conviction, which had been denied, the state trial court
recommended that Barnes’s application be denied and that the Texas
Court of Crim nal Appeals cite Barnes for abuse of the wit. Oder
at 1-2, Ex Parte Barnes, No. 11,657-07, 66-67 (Tex. Crim App
Aug. 28, 1996). On August 28, 1996, the Texas Court of Crim nal
Appeal s denied Barnes’s application “wthout witten order.” 1d.
at cover. The district court concluded that no deference to the
state court findings or conclusions was required because there were
no findings or conclusions to defer to.
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magi strate judge’s recommendati on and granted a conditional wit of
habeas corpus, ordering the State either to release Barnes or to
provide him with a new revocation hearing within thirty days.?

This court granted the State’s notion for a stay pendi ng appeal .

1. Analysis

This court reviews de novo constitutional chal | enges

concerning the right to confront adverse witnesses. United States

v. Grandlund, 71 F.3d 507, 509 (5th Gr. 1995).

In Morrissey v. Brewer, 92 S. C. 2593 (1972), the Court

recogni zed that a parole revocation hearing is not a crimnal
prosecution and thus “the full panoply of rights due a defendant in
such a proceeding does not apply. . . .” 1d. at 2600. The Court
held that the Due Process C ause nevertheless requires certain
m ni mal safeguards to protect thelimted |liberty interest at stake
in a parole revocation hearing. The Court stated that a parolee is
entitled to

(1) witten notice of the alleged parole violations,

(2) disclosure of the evidence against him

(3) an opportunity to be heard personally and to
present evi dence,

(4) “the right to confront and cross-exam ne adverse
wi tnesses (unless the hearing officer specifically
finds good cause for not allowi ng confrontation),”

(5 a hearing before a neutral and detached body, and

2The district court did not consider Barnes's other grounds
for relief. Because Barnes would only be entitled to a new
revocation hearing were he successful on those grounds, the
district court concluded they were noot since the court had al ready
ordered the state to provide Barnes a new heari ng.
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(6) a witten statenent by the fact finders describing
the evidence reviewed and the reasons for revoking
par ol e.
Id. at 2604 (enphasis added). After listing these requirenents the
Court *“enphasize[d] [that] there is no thought to equate this
second stage of parole revocation to a crimnal prosecution in any
sense” and that the Court had “no thought to create an inflexible
structure for parole revocation procedures.” 1d.3
This court has held that to fall wthin the good-cause
exception to the right of confrontation at a parole revocation
hearing the hearing officer nust make an explicit, specific finding

of good cause and state the reasons for that finding. See

Grandlund, 71 F.3d at 510 n.6; Baker v. Vainwight, 527 F.2d 372,

378 (5th Cr. 1976). The hearing officer nust weigh the parolee’s
interest in confronting the witness with the governnent’s interest

in denying the parolee that right. WIIlians v. Johnson, 171 F. 3d

300, 304 n.4 (5th Cr. 1999), pet. for cert. filed, No. 99-5046

(U.S. June 28, 1999); United States v. McCorm ck, 54 F.3d 214, 221

(5th Gr. 1995). An inportant consideration in this balancing is

the reliability of the challenged testinony. See Gandlund, 71

F.3d at 510; MCormck, 54 F.3d at 223.
At Barnes’s revocation hearing his parole officer asked the
hearing officer to exclude Barnes fromthe hearing roomwhile OGdom

testified because Gdomwas a fearful w tness. Wen Barnes objected

5The Court stated that the parole revocation process “should
be flexible enough to consider evidence including letters,
affidavits, and other material that would not be adm ssible in an
adversary crimmnal trial.” |Id.
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the hearing officer sent Barnes out of the roomand questi oned Cdom
and her grandnother, with whomOQdomlived, to determne i f Odomwas
afraid to testify in Barnes’s presence. After considering their
testinony the hearing officer found that Gdomwas a fearful w tness
and ordered that Barnes remain outside the room while she
testified. The transcript of the hearing contains the foll ow ng

finding by the hearing officer:

Ckay, counselor, | am prepared to declare Ms. QOdom a
fearful witness in this matter. | do not feel she is
mentally capable to testify in the capacity wth
M. Barnes present. | think she is suffering fromthe

Down[s] Syndrone. Several factors involved [sic], .

| do believe she falls within the classification of the
fearful wtness and will nake such a finding. | noted
your objectionto M. Barnes’ s right to cross exam nation
and confront. | amgoing to overrule the objection and
| will rmake a good cause finding for the declaration of
fearful witness.*

In the formal report of the hearing the hearing officer nmade the
follow ng finding:

GO0D CAUSE DETERM NATI ON:  Good Cause was found to GRANT
the Fearful Wtness status to the Conplainant who is
suffering fromdown syndrone [sic], has a nental age of
approximately a 6 to 7 year old as testified to by her
grandnot her who is the |egal guardian. The Conpl ai nant
indicated that she was scared of the RELEASEE
Conpl ai nant’ s grandnother [sic] that her granddaughter
was afraid of the RELEASEE.®

I n eval uating Barnes’s Confrontation C ause claimthe district
court concluded that it was appropriate to rely by anal ogy on cases
applying the Confrontation Clause to crimnal trials. The court

applied the standards announced in Maryland v. Craig, 110 S. Ct.

“Transcript of Novenber 9, 1995, revocation hearing at
page 23.

Novenber 15, 1995, Revocation Hearing Report at page 3-A
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3157 (1990). In Craig the Court held that testinony by an abused
child over a one-way, closed-circuit televisiondid not violate the
right of a defendant in a crimnal trial to confront adverse
W t nesses. Recogni zing that the state’'s interest in protecting
child abuse victins from further enbarrassnent and trauma is
conpelling, the Suprene Court concluded that the interest in a
child s enptional well-being “may be sufficiently inportant to
outwei gh, at least in sone cases, a defendant’s right to face his
or her accusers in court.” |d. at 3167. The Court held that a
trial court may enpl oy an alternative to face-to-face confrontation
when "necessary to protect a child witness fromtrauma that woul d
be caused by testifying in the physical presence of the defendant,
at least where such trauma would inpair the child s ability to
comruni cate. . . .” Id. at 3170.

Applying the Maryland v. Craig standard for crimnal trials as

the standard for good cause, the district court concluded that the
State had not shown good cause for excluding Barnes from the
hearing roomwhile OGdomtestified because the hearing officer had
not specifically found that OGdom “feared Petitioner to the extent
that she would be unable to testify or that such traunma woul d
impair her testinony.”® Although the hearing officer had found

that Odom was afraid of Barnes, the district court concl uded that

this generalized fear was not sufficient under Maryland v. Craig to

constitute good cause.

5Order Accepting Recommendati on of Magi strate Judge at page 7.
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We conclude that the district court erred in requiring the

State to satisfy the Maryland v. Craig standard in a parole
revocation hearing and in failing to balance the interests of the
State and Barnes.

The district court’s adherence to Maryland v. Craig went

beyond the requirenents of Morrissey v. Brewer. Mryland v. Craig

sets a higher standard for crimnal trials than does Mrrissey v.

Brewer for revocation hearings. In several decisions we have

applied the Mrrissey v. Brewer test to determ ne whether good

cause existed to revoke state parole or federal supervised rel ease
when the defendant did not have the opportunity to confront

wi t nesses against him’ |In United States v. McCorm ck, 54 F.3d at

226, we affirmed a revocation of supervised rel ease even though
McCorm ck was not allowed to cross-exam ne | aboratory technicians
or the | aboratory’s director of toxicol ogy whose urinalysis reports
and affidavit were relied upon by the district court in finding
t hat McCorm ck possessed a control |l ed substance. W concl uded t hat
given the reliability of the reports, as explained in the
director’s affidavit, and the indicia of reliability of the
affidavit itself, the record supported the district court’s
inplicit finding that the difficulty and expense of calling the
| aboratory technicians and the expense to the governnent and the
disruption to the laboratory in calling the director were good

cause for denying McCormck’s right to confront and cross-exani ne

I'n United States v. McCornmick, 54 F.3d at 221, we expl ai ned
that the Mourrissey v. Brewer good cause analysis also applies to
federal supervised rel ease revocation proceedi ngs.

- 8-



the technicians and director. 1d. at 221-226. |In United States v.

Gandlund, 71 F.3d at 511, we reached a simlar result, holding
that “[a]voiding the delay, difficulty, and expense of securing the
appearance of distant w tnesses” was sufficient good cause to deny
t he def endant at a supervised rel ease revocation hearing the right
to confront and cross-exam ne | aboratory personnel who prepared
reports of anal yses of defendant’s urine sanples, given the indicia
of reliability of the many reports.

On the other hand, in Wllians v. Johnson, 171 F.3d at 306, we

held that the state’s policy of not requiring parole officers to
travel outside their districts to attend parol e revocati on heari ngs
was not sufficient good cause to deny a parolee the right to cross-
exam ne the officer, absent sone assessnent of the strength of the
parol ee’s conpeting need to cross-exam ne the parole officer, and
we have held that the nere fact that the conplaining witness to a
sexual assault charge was out of state at the tinme of a revocation
hearing was not good cause for excusing her from attending a
revocation hearing and allowing other wtnesses to give hearsay

rendi tions of her testinony. McBride v. Johnson, 118 F.3d 432

438-439 (5th Cr. 1997).

Qur purpose in citing these decisions is not to attenpt to
cat al ogue the universe of reasons that may or may not constitute
good cause for dispensing with the right of confrontation at a
parol e revocation hearing. Qur case |aw makes clear that this is
a flexible requirenent, depending in part on the inportance of the
testinony and the parolee’s need to confront the wtness. I n

Barnes’s case, however, the district court, by applying the nore
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rigorous requirenments of Maryland v. Craig, failed to apply the

proper standard for determning whether the hearing officer’s
finding that GCdomwas a fearful wtness satisfied the nore rel axed

good cause requirenent of Mrrissey v. Brewer.

Good cause in the context of a parole revocation hearing is
determ ned by balancing the interests of the governnent and the

par ol ee. See Wllians, 171 F.3d at 304 n.4, 306; MCormck, 54

F.3d at 221; Baker, 527 F.2d at 377. Certainly, in a case like
this, where Barnes’ s revocati on was based primarily on the di sputed
testi nony of Odom Barnes had a significant interest in confronting
her. At the revocation hearing the hearing officer bal anced that
interest against the State’s interest and concl uded that the fear
of anentally retarded conpl ai nant of testifying in the presence of
the man who al | egedl y assaul t ed her outwei ghed Barnes’s interest in
bei ng present in the hearing roomgiven the procedures the hearing
officer inplenented to assure an effective cross-exam nation of
Odom by Barnes’s attorney. The district court, by not also
considering and balancing those conpeting interests, failed to

follow the requirenents of Moirrissey v. Brewer and our decisions

applying it.
We REVERSE t he Judgnent of the district court, VACATE the Wit
of Habeas Corpus, and REMAND the case to the district court for

further proceedings consistent wth this Qpinion.
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