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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-50288

50- OFF STORES, | NC. ,

Pl ai ntiff-Appellee,

VERSUS

BANQUES PARI BAS (SUI SSE) S. A, ET AL,
Def endant s,
HOMRD WHI TE,

Third Party Plaintiff,

VERSUS

THE CHASE MANHATTAN BANK, N. A.,

Def endant - Third Party Def endant - Appel | ant .

Appeal fromthe United States District Court
For the Western District of Texas

July 1, 1999
Before DAVIS, STEWART, and PARKER, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Def endant - Appel | ant The Chase Manhattan Bank, N A (“Chase”)
appeals a jury verdict in excess of $150 mllion in conpensatory,
consequential, and punitive damages for the conversion of 1.5
mllion shares of stock of Plaintiff-Appellee 50-Of Stores, Inc.
(“50-Of"). For the reasons that follow, we vacate the awards of

puni tive damages and prejudgnent interest and uphol d the awards of



conpensatory and consequenti al danmages.
| .

W review the record, including factual and credibility
determ nations and the reasonable inferences that my be drawn
therefrom in the light nost favorable to the verdict. Denton v.
Morgan, 136 F.3d 1038, 1044 (5th Cr. 1998). Wen viewed in such
a light, the central facts of this case are as foll ows.

Plaintiff-Appellee 50-Of operated a chain of discount retai
stores headquartered in San Antoni o, Texas.! |n October 1994, 50-
O f decided to raise noney through a stock offering in order to
purchase inventory for the Christmas shopping season. 50-O f
engaged experi enced professionals, includingtheinvestnent banking
firmof Jefferies & Co. (“Jefferies”), to help it orchestrate the
stock offering. In order to avoid the regulatory rigors of a full-
bl owmm stock offering, 50-Of decided to issue stock through
Regul ation S, which excused it frommany of the requirenents of the
Securities Act of 1933. The offering under Regul ation S, however,
had at | east one mmj or disadvantage: the stock being issued could
only be sold to foreign investors for the first forty days after
cl osi ng.

50-Of and its law firm Akin, Gunp, Strauss, Hauer & Feld
along with Jefferies and its law firm Morgan, Lew s, and Bocki us,

prepared a form subscription agreenent. This agreenent required

1 At least in part due to the events leading to this |lawsuit,
50-Of filed for bankruptcy in Cctober 1996. The conpany has si nce
been reformed under the name LOT$OFF Corp
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paynment on delivery and required that the stock bear a six-nonth
restrictive | egend. On Novenber 8, 1994, wusing this form
subscription agreenent, 50-Of sold 310,000 shares of stock at
$3.75 per share to Swiss and British investors.

Around this time, Howard Wite called Chris Jensen, an
attorney for Jefferies. Wite stated that he was a | awer who
represented Banques Paribas (Suisse), S . A (“BPS’), a nmjor
Eur opean bank.? He stated that BPS wi shed to purchase 1.5 mllion
shares of 50-Of stock at $3.65 per share. He then introduced
Jensen to three conpanies: Andalucian Villas (Forty-Eight), Ltd.,
Arnass, Ltd., and Broci mast Enterprises, Ltd. Wite indicated that
t hese conpani es were owned by BPS, or at |east closely affiliated
with the bank. In reality, however, these three conpanies were
of fshore shell corporations of Yanni Koutsoubos, a BPS custoner
and, as 50-Of would | ater discover, an international white collar
crimnal.

Wi t e proposed subscri ption and escrow agreenents nore conpl ex
than those prepared by 50-Of, Jefferies, and their law firns.
Under White' s proposed agreenents, the stock would be delivered to
an escrow agent unpaid for and without a restrictive |legend. The

escrow agent was to deliver the stock to a bank for authentication

in return for an “irrevocabl e bank paynent guarantee.” 50-O f
understood that the bank would hold the stock until paynent was
recei ved. Jensen and John Patrick Ryan, 50-Of’s attorney,

2 In reality, Wite is not a l|lawer, nor was he ever

affiliated with BPS.



determ ned that White' s proposed agreenents satisfied Regulation S
and therefore agreed to them Dennis Mrris, a Canadi an attorney,
was sel ected as the escrow agent.

On Novenber 9, 50-Of received the executed subscription and
escrow agreenents. The next day, 50-Of issued 1.5 mllion
unl egended® shares in BPS' s nane and delivered these shares to
Morris. Chase Account Adm nistrator M ha Zajec instructed Wiite on
the procedure for delivering the securities to Chase. Wite passed
these instructions on to Morris. Morris, in turn, instructed a
courier, WIliam Jackson, to deliver the shares to Chase. Morris
provided a letter to acconpany the deposit stating, “These shares
have a debit bal ance due.”

On Novenber 14, BPS, a long-tine Chase custoner, instructed
Chase, “Please accept free* for our account PS 97824 fromDennis S.
Morris” the 1.5 mllion 50-Of shares. In sending this
instruction, BPS was acting on behalf of its custoner Koutsoubos.

Al so on Novenber 14, Jackson delivered the shares to Chase’s

physi cal receive wi ndow as per Mrris’'s instructions. At the

3 As noted above, shares issued under the original form
agreenent prepared by 50-Of and Jefferies bore a six-nonth
restrictive legend, thus indicating that the stock came fromthis
Regul ation S offering and preventing free transferability. The 1.5
mllion shares for the sale to Koutsoubos were issued wthout a
| egend, nmeking the shares harder to trace and at the sane tine not
indicating to purchasers that the shares were restricted.

4 One of Chase’'s expert witnesses, Walter Cushman, testified
that custodi al banks such as Chase receive stock for custoners
either “free” or versus paynent. By instructing that the stock
shoul d be deposited “free,” BPS was indicating that the stock was
either fully paid for or that Chase would not be involved in the
paynent for the stock.



w ndow, Jackson asked for Zajec, the Chase representative who had
provided the delivery instructions. The enpl oyee at the w ndow
stepped away to call Zajec. The enployee soon returned with Tony
Di nal fo, anot her Chase enpl oyee, to whom Jackson pointed out the
“debit bal ance due” | anguage. At trial, Jackson testified,

| showed them the fact that there was a debit bal ance, and

that they should be aware of this because the stock is not

paid for, and the bank is acting as a tenporary custodi an,
internmediate to delivering these shares to the ultimte
hol der, and that they should get paid for these shares and pay
us for them or the Dennis Stephen Morris [firn] . . . . That
this debit balance was a debt or a credit that they owed for
the shares, and if they sent themonwards they shoul d then get
paid and transmt it back.
Dinalfo indicated that he wunderstood, initialed parts of the
delivery forns--including the statenent that the shares had a
“debit bal ance due”--and accept ed possession of the stock. Dinalfo
then placed an identification nunber known as a restrictive CUSIP
on the shares, presunmably to indicate that the stock had not been
paid for. The sane day, Chase sent Mourris a recei pt acknow edgi ng
the deposit of the stock. The receipt stated, “These shares have
a debit bal ance due against them?”

Thus, on Novenber 14, 1.5 mllion unpaid-for and unl egended
50-OFf shares, registered to BPS, were deposited at Chase. These
shares were initially placed in a “hol dover” account--an account
used for, anong other things, holding shares pendi ng paynent. At
trial, Chase was unable to present the hol dover account records for
Novenber 1994. Chase contended that these records had been

destroyed, as is customary in the industry. Chase, however, was

able to produce the hol dover account records for OCctober 1994.
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Chase was al so unabl e to produce a delivery ticket--the record nade
of every delivery of stock to Chase--for the Novenber 14 deposit.
According to one of Chase’'s wtnesses, Frank DeC cco, delivery
tickets indicate whether stock is delivered free or if paynent is
due. 50-Of argued that the m ssing delivery ticket was consi stent
with the recei pt and i ndicated that a paynent was due on the 50-O f
st ock.

As previously noted, on Novenber 14, Chase’s custoner, BPS,
sent a nessage stating the stock was “free” and yet the deposit
information indicated that the stock had a debit balance due.
Wal ter Cushman, one of Chase’s expert wtnesses, testified that
when the delivery instructions and the custoner’s instructions are
i nconsi stent, the stock is either held in a hol dover account unti l
the discrepancy is resolved or it is returned to the deliverer.
Simlarly, BPS Account O ficer Ranys Ml teni agreed that such a
di screpancy shoul d be corrected before the stock is deposited into
t he customer’s account.

Chase, however, either did not notice this discrepancy or
ignored it. BPS, presumably instructed by Koutsoubos, told Chase
to deposit the 50-Of stock into BPS s account. Chase acted as
i nstruct ed. 50-OFf argued that when Chase deposited the stock
“free” into BPS s account on Novenber 18, 1994, Chase converted the
st ock.

The subscription agreenent called for paynent for the 1.5
mllion shares by Novenber 25. The paynent did not arrive as

schedul ed. 50-Of, believing that the shares were deposited in
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Chase under Morris’s control, still attenpted to close the deal.
On Novenber 30, Koutsoubos indicated that paynent for one mllion
shares was being sent. On Decenber 2, however, Koutsoubos
conpl ai ned that 50-Of should have disclosed their October sales
figures to himand asked that the purchase price be |lowered. On
Decenber 8 or 9, 50-Of |owered the price to $3.25 per share. On
Decenber 22, 50-Of further lowered the price to $2.66. On
Decenber 29, Kout soubos expl ai ned that he woul d not be able to pay
for the shares until January 3, 1995, because his bank officer was
on vacation. On  January 18, Kout soubos stated that a
representative of 50-Of should cone to Lugano to get paid.

In the nmeantime, BPS authorized Chase to transfer the 50-Of
shares into one of Chase's street nanes, Egger & Co (“Egger”). On
January 19, Zajec transferred the shares. Upon |learning that the
shares had been reregi stered i nto the Egger account, Ryan, 50-Of’s
counsel, contacted Joel Brimrer, a Security Control Analyst at
Chase involved in the stock transfer. On January 26, Ryan told
Brinmer that the shares had still not been paid for and asked why
they had been reregistered. Bri mer indicated that he would
contact the “appropriate” person. On January 27, Ryan faxed
Bri nmer and Morris a letter expressing concern and stating that the
shares had not yet been paid for. |In this letter, he referenced
his conversation with Brimrer the previous day. This letter
stated, anong other things, that 50-Of would consider it inproper
“for [BPS] or any of its agents, including Chase or its affiliates,

to transfer or otherw se deal with [the stock] Bri nmer
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forwarded this letter to the rel evant adm nistrative departnent at
Chase. No adm nistrator |ooked at the letter until m d-February.

Pursuant to further instructions from BPS, on January 26,
Chase transferred the 50-Of stock into its account at Depository
Trust Co. (“DTC’), a clearinghouse for electronic transactions, and
then into DTIC s street nanme, Cede & Co. On January 27, BPS began
to sell the stock. At this point, Koutsoubos was receiving noney
fromthe sale of stock for which he had never paid.

On February 15, Ryan wote Brimer again, conplaining about
the lack of response to his January 27 letter. By February 17
Zajec was given both of Ryan’s letters and he quickly forwarded
them to Chase’'s |egal departnent. Lourdes Fidalgo, a Chase
manager, conpiled a report and referred the mtter to Vice
Presi dent and Seni or Associ ate Counsel Lynne Barry, who brought in
another Chase attorney, Barbara Barrantes, to investigate.
Barrantes froze the 50-Of shares, but lifted the freeze after
twenty-four hours. Barrantes testified that she |ifted the freeze
because she determned that, wthout court authority from a
conplaining party, Chase could not freeze the shares in BPS s
account .

On February 28, Barrantes wote a letter to BPS. In this
letter, she expressed concern about the 50-Of transaction and
another BPS transaction involving Interactive Network, Inc.

(“I'NNN") stock.®> She stated, “we nust again rem nd you of your

5> The INNN transaction was another fraud schene perpetrated
by Kout soubos.



obligation to indemify Chase against all liability, loss and
expense, including attorneys’ fees, which we my incur in
connection with your custody account or the custody agreenent.”

On February 21, 50-Of filed this suit. The origina
defendants were BPS, Howard Wite, Dennis Mrris, Mrris &
Associ ates, Yanni Koutsoubos, Arnass, Ltd., Brocinmast Enterprises,
Ltd., Andalucian Villas (Forty-Ei ght), Ltd., and Betafid, S. A 50-
Of alleged that the Defendants had stolen its stock, converted its
stock, breached the subscription agreenents and the escrow
agreenent, and commtted securities fraud.

On March 3, Barrantes spoke with Ryan, apparently for the
first tine. She indicated that she could not reveal any
informati on without a subpoena. On this date, there were stil
507,000 50-Of shares remaining to be sold. Barrantes did not
reveal that shares were being sold and it is not clear whether 50-
Of was aware that the unpaid-for shares were being sold or,
alternatively, that there were any shares that had not been sol d.
Wthin a few nore business days, the remaining half-mllion 50-Of
shares were transferred out of Chase’'s control wunder BPS's
instructions. 50-Of received no noney for any of the 1.5 mllion
shar es.

I n Decenber 1996, 50-Of joined Chase as a Defendant to this
lawsuit. 50-Of alleged that Chase had illegally converted the 1.5
mllion shares. 50-Of also alleged that Chase had aided and
abetted the ot her Defendants in violating the Texas Securities Act.

This second count against Chase was dismssed by the district

9



court.

BPS appeared and participated inthe trial. However, near the
end of the trial, BPS settled for $2.4 million. Mrris appeared
and testified, but then disappeared. 50-OFf did not pursue its
clains against Morris. Neither Wiite, nor Koutsoubos, nor any of
their conpanies appeared.?® During trial, the district court
entered a $30 mllion default judgnent agai nst Koutsoubos. After
trial, the district court entered default judgnents for $10.575
mllion for conpensatory damages plus $25.95 million each in
puni ti ve damages agai nst Kout soubos’s shel|l conpanies, Wite, Aries
Peak, and Betafid. The district court found that each had
mal i ciously commtted securities fraud.

After the presentation of evidence, Chase noved for a directed
verdi ct on the grounds that 50-Of’ s conversion clai mwas defi ci ent
as a matter of law. The district court denied this notion and the
case went to the jury on a single liability theory--whether Chase
had converted 50-Of’s stock. The jury found that Chase had i ndeed

converted the stock and awarded 50-OFf $5.475 million ($3.65 per

share for 1.5 mllion shares) in conpensatory danages, $7.5 nmillion
in consequential damages, and $138 million in punitive danmages.
The district court credited BPS' s $2.4 million settlement agai nst

this award and entered a judgnment in favor of 50-Of for $148.575
mllion.

The district court denied Chase's nptions to set aside the

6 \White's conpany Aries Peak had been joined in Decenber
1996.
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verdict, for a new trial, for remttitur, and for other post-
judgnent relief. The district court al so deni ed Chase’s request to
reduce the damage award by $4.3 mllion--the anbunt Jefferies, 50-
Of’'s investnent bank, paid 50-Of in a settlenent.’” Chase now
appeal s.

.

Chase first argues that, as a matter of law, 50-Of did not
establish conversion because 50-Of did not hold title to or
possess the shares on the date of the alleged conversion. Chase
al so argues that 50-Of’s conversion claimnust fail as a nmatter of
| aw because 50-Of suffered no actual damages from the alleged
conver si on.

A

Under Texas law, “the tort of conversion is defined as the
unaut hori zed and wongful assunption and exercise of dom nion and
control over the property of another, to the exclusion of and

i nconsistent with the owner’s rights.” Crutcher v. Continental

Nat’'| Bank, 884 S.W2d 884, 888 (Tex. App. 1994, wit denied).

Chase relies on the well-established rule that a plaintiff seeking
to establish conversion nust prove title, possession, or the
i mredi ate right to possession of the property at the tine of the

al | eged conversi on. See Lone Star Beer, Inc. v. Republic Nat’|

Bank of Dallas, 508 S. W2d 686, 687 (Tex. Cv. App. 1974, no wit).

Chase argues that when 50-Of sent the shares to Dennis Morris

" Chase does not challenge this ruling on appeal.
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on Novenber 14, 1994, the conpany voluntarily relinquished to
Morris all rights to its shares. For |egal support, Chase relies
on Texas Business and Commerce Code 8§ 8.313(a)(1l) (West 1991),
whi ch provides that certificated securities, such as those under
consideration in this case, are transferred to a purchaser at “the
time he or a person designated by him acquires possession” of
them?® Chase contends that because Dennis Mrris was a “person
designated by [the purchaser],” and 50-Of voluntarily gave its
shares to Morris, 50-Of did not hold any rights to possession or
owner shi p when Chase al | egedly converted the stock on Novenber 18.
In response, 50-Of argues that Morris, the escrow agent, was
designated by it and not by the purchasers so that 50-Of
mai ntai ned rights of possession over the stock--through Morris--
until Novenber 18.

Consi stent with Texas law, the district court instructed the
jury that “[i]n a claimfor conversion, a plaintiff nust show []
that (1) the defendant wongfully exercised dom nion or contro
over the property to the exclusion of, or inconsistent with the
plaintiff’s rights of possession. . . .” Therefore, when the jury
concl uded that Chase converted the stock, it inplicitly found that
50-OFf--through its escrow agent Mrris--retained rights of

possession over the 1.5 mllion shares until Novenber 18.

8 Also relevant is Section 8.301 of the Texas Busi ness and
Comrer ce Code, which provides: “(a) Upon transfer of a security to
a purchaser (Section 8.313), the purchaser acquires the rights in
the security which his transferor had or had actual authority to
convey unless the purchaser’s rights are limted by Section
8.302(d).”
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After reviewing the record, we find sufficient support--
t hrough, anong other things, the escrow agreenent and Mrris’'s
testinony--for this inplicit jury finding. Moreover, as 50-Of
points out, Chase did not advocate this “purchasers’ designee”
theory before the jury. For exanple, in its closing argunent,
Chase barely nentions Mrris, stating only, “Dennis Mirris, the
escrow agent . . . was the one whose job it was to take this stock,
take the noney, and get the exchange made. M. Mrris testified
that that was his job. There’'s a contract that spells out that
that was his job . . . , the escrow agreenent.” | f anything,
Chase’s own cl osing argunent treats Murris as 50-Of’s agent, and
not as the purchasers’ designee.

In light of the jury's inplicit finding that 50-Of--through
Morris--retained rights to possession of the stock and the support
for that finding within the record, we reject Chase’ s contention
that as a matter of |aw no conversion took place on Novenber 18.°

B

® The facts in this case are different from those in a
typi cal conversion case, in which the tortfeasor takes possession
of the converted property. Here, Chase committed certain errors
that hel ped thieves steal 50-Of’s stock. Although this factua
scenario is atypical, it still satisfies the elenents of the tort
and Chase does not argue to the contrary. See, e.q., Restatenent
of Torts (Second) § 222 (1965) (“If the dispossession seriously
interferes with the right of the other to control the chattel, the
actor may al so be subject to liability for conversion.”); D & G
Equip. Co., Inc. v. First Nat'l Bank of G eencastle, 764 F.2d 950,
955-58 (3d Cir. 1985) (bank |iable for conversion, under the UCC
when it permtted unauthorized fornmer corporate executive to
deposit and disburse corporate funds to his personal account);
Sherrill White Constr. Co. v. South Carolina Nat'l Bank, 713 F.2d
1047, 1049-51 (4th Gr. 1983) (bank |iable for conversion when it
accepted and cashed unaut hori zed checks from corporation).
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Chase next argues that it cannot be held |iable for conversion
because 50-Of suffered no actual damages. Chase al so contends
that if 50-Of did suffer actual damages, these damages were not a
result of Chase’'s actions. W reject both of Chase’s argunents.

Damages are an el enent of a conversion clai munder Texas | aw.

See Reed v. Wiite, Weld & Co., Inc., 571 S.W2d 395, 397-98 (Tex.
Cv. App. 1978, no wit). Conversion danages “are limted to the
anobunt necessary to conpensate the plaintiff for the actual | osses
or injuries sustained as a natural and proximate result of the

def endant’s conversion.” United Mbile Networks, L.P. v. Deaton,

939 S. W 2d 146, 148 (Tex. 1997). The proper neasure of danages for
conversion is generally the fair market value of the converted
material on the date that it was converted, plus any other | osses
suffered as a natural and proxi mate cause of the conversion. See

id.; Quest Medical, Inc. v. Apprill, 90 F.3d 1080, 1086 & n.6 (5th

Cr. 1996). In this case, the judge instructed the jury that, if
they found that Chase had converted the stock, they “my award 50-
Of Stores the fair market val ue of the stock on the day and at the
pl ace it was converted and any ot her | osses or expenses which were
a natural and proxi mate cause of the conversion.” Chase did not
chal | enge the correctness of the jury charge on this i ssue and does
not do so here. Qur question, then, is whether the evidence is
sufficient to support the jury' s award based on these i nstructions.

Chase argues that because the purchasers were thieves and
never intended to pay for the stock, 50-Of did not show that

Chase’s actions caused 50-Of any | oss. In support of its
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argunent, Chase relies primarily on Deaton, 939 S.W2d at 148-49.
In Deaton, the defendant had converted the plaintiff’s custoner
list by illegally copying the list. The plaintiff sought damages
equal to the list’s value, basing this valuation on the incone the
list had generat ed. The Suprenme Court of Texas held that the
plaintiff failed to prove damages because it provi ded no proof that

the defendant’s conversion lowered the value of the plaintiff’s

custoner list. 1d. Deaton, however, is inapposite to the case at
hand. In Deaton, the court found no proof of damages because the
plaintiff never lost its custoner list. The defendant converted

the list by reproducing it, not by taking the only avail able copy
of thelist. The plaintiff submtted no evidence that the val ue of
its original |list had been | owered by the defendant’s conversion.
Id. Here, Chase did not copy or otherw se duplicate the stock
| nstead, Chase noved the actual 1.5 mllion shares into BPS s
account before 50-Of or Mrris received any paynent for the
shar es. Wiile Chase is correct that Deaton stands for the
proposition that a conversion plaintiff nmust prove that the | oss of
the converted material caused the danages clainmed, Deaton has no
further application to the facts of this case.

In this case, according to Chase’s own expert’s testinony, if
Chase had noticed the conflict between the delivery ticket and the

custoner’s order, the stock woul d have been returned to the i ssuer,

50-OFf, or at least held by Chase until it was determ ned whet her
money was owed on the stock. |f Chase had acted in this manner
the 1.5 mllion shares would have been returned to 50-Of, if not
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in |late Novenber, then at sone later tine. 50-Of could have then
found new purchasers for the stock. It is the proceeds fromthis
| ater sal e--actual damages--that Chase’ s conversion prevented 50-
Of fromrealizing.® O, nore sinply put, the shares had val ue
when t hey were deposited at Chase. Wen Chase converted the stock,
it took this value from 50-Of. Chase’ s conversion was thus a
cause of 50-Of’s damages.
C.

W turn next to the propriety of the conpensatory danage
award. This issue turns on whether the record supports the award.

When we di vi de t he conpensat ory danage award of $5.475 mllion
by the nunbers of shares converted--1.5 mllion--it is clear that
the jury found that each share had a fair market value of $3.65.
Fair market value is the price that a willing purchaser woul d pay
for the stock and the price that would cause a willing seller to
part with the stock, when such a sale is an arnms-length

transacti on. See, e.qg., Quest Medical, 90 F.3d at 1086. Because

10 Chase states that “50-Of’s sol e danage t heory posited t hat
the thieves woul d have paid the purchase price absent the alleged
conversion . " The record, however, does not support Chase’s
characterization of 50-Of’s argunent. 50-Of presented evidence
that if Chase had acted correctly, the stock would have been
returned to 50-OFf. During its closing argunent, 50-Of stated
that if Chase had “followed that agreenent [nade at the deposit
w ndow] this stock never would have gotten into the hands of the
thieves.” 50-Of is therefore not limting its claimto one that
the thieves woul d have paid for the stock. At nost, 50-Of argues
t hat, absent Chase’s conversion, either Koutsoubos would have paid
for the stock (which he did in sonme of his previous stock
purchases) or the stock would have been returned to 50-Of. I n
ei ther case, whether Koutsoubos intended to pay for the stock or
not does not alter the basic fact that the stock had val ue when
Chase converted it.
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Kout soubos probably never intended to pay the price he negoti ated
for the stock, the stock price that Koutsoubos agreed upon with 50-
Of is not a useful indication of fair market value. 1t only shows
what price 50-Of would accept, not the price an arns-|length
pur chaser woul d pay.

The price Koutsoubos agreed to pay, however, was not the only
evidence of the stock’s value. 50-Of presented evidence that in
the week prior to arranging the 1.5 mllion share sale to
Kout soubos, it sold 310,000 shares to European investors at $3.75
per share in an arnms-length transaction. 50-Of also presented
evidence that it had received an offer from another legitinate
buyer for 190,000 shares at $3.65 per share.' |In addition, the
jury was told that on Novenber 18, 1994, the date of the
conversion, 50-Of shares were trading on the NASDAQ market at
between $4.375 and $4.75 per share. Because shares from a
Regulation S offering cannot be sold immediately to Anmerican
i nvestors, these shares sell for |l ess than the unrestricted shares
trading on markets such as the NASDAQ The jury heard expert
testinony indicating that a 20 percent discount for Regulation S
shares was pl ausi ble. Thus, a fair market val ue of $3. 65 per share
ina Regulation Soffering is reasonable for a stock trading on the
NASDAQ exchange at between $4.375 and $4.75 per share. In sum
there is anple evidence to support the jury’'s finding that on

Novenber 18, 1994, the 50-Of stock had a fair market val ue of

1 This proposed sale was not conpleted on Koutsoubos’s
request.
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$3. 65 per share and that the conversion of the 1.5 mllion shares
caused 50-Of to suffer a loss of $5.475 mllion.
L1,

Chase next challenges the jury award of $138 mllion in
punitive damages. Because we agree with Chase that the evidence is
insufficient to support an award of punitive damages in this case,
we vacate the jury's punitive damage award. !?

The court instructed the jury that it could award punitive
damages if “the defendant acted with nmalice or willfulness or with
callous and reckless indifference to the safety or rights of
others.” The court also instructed the jury that the defendant’s
behavi or nmust be “shocking and offensive” before it could award
punitive damages. Chase did not object to the district court’s
charge. W therefore review the record to determ ne whether the
evidence is sufficient for the jury to determne that Chase’s

behavi or was malicious or willful or made with cal |l ous and reckl ess

12 Chase also contends that the district court’s jury
instructions for awarding punitive danages were incorrect.
However, Chase failed to preserve this issue for appeal. W
t herefore do not consider this argunent and assune w t hout deci di ng
that the jury instructions on punitive damages were correct as
gi ven.

50- O f argues that Chase al so wai ved the issue of whether the
evi dence was sufficient to support an award of punitive damages by
failing to include that issue within its notion for judgnent as a
matter of |aw After reviewing the record, we conclude that
Chase’s objection to the jury charge on this issue--in which Chase
argued that the evidence was insufficient to submt the question of
punitive damages to the jury--was sufficient to preserve the error
for appeal under Fed. R Cv. P. 50. See, e.q., Scottish Heritable
Trust, P.L.C v. Peat Marwick Main & Co., 81 F. 3d 606, 610-11 (5th
Cr. 1996); Polanco v. Gty of Austin, Texas, 78 F.3d 968, 973-75
(5th Gr. 1993).
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indifference so as to warrant a punitive damage award. After a
careful reviewof the record, we conclude that no matter how 50- O f
attenpts to massage the facts, Chase did not act in a nmanner
justifying an award of punitive danmages.

A low | evel Chase enployee conducting high-volune business
made an error that led to the unpaid-for 50-Of stock being
deposited “free” into BPS s account. As previously discussed, this
error constituted conversion and rendered Chase liable for
substanti al danmages. However, despite 50-Of’'s clains to the
contrary, it presented no evidence that Chase or any of its
enpl oyees intended to illegally convert the stock or otherw se aid
i n Koutsoubos’s crimnal schene.?®?

In addition to making the processing error constituting the
conversion, Chase was slow to react to 50-Of’s expressions of
concern in January and February 1995. 50-Of contacted Chase and
made the bank aware of possible problenms with the 50-Of stock
transaction. Chase took weeks to foll ow up on these conpl aints and
to ascertain what had taken place. |f Chase had reacted faster or
nmore aggressively, Koutsoubos and his coconspirators m ght have
been st opped before all the 50-Of stock was sold. However, beyond
these two points--the processing error and the delay--there is

little support for the award of punitive damages, and this evi dence

13 Just because Chase possessed the intent required for
conversion--that is, theintent to nove the stock fromthe hol dover
account into BPS s account--does not nean that Chase possessed the
sort of wongful intent required for punitive danages under the
jury instructions. See Wnkle Chevy-A ds-Pontiac, Inc. v. Condon,
830 S.wW2d 740, 746 (Tex. App. 1992, wit dismd).
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alone is not sufficient to warrant an award of punitive danages.

50- O f places special enphasis on the fact that Chase had an
indemmity provision with BPS. 50-Of notes that when it brought
its concerns to Chase’'s attention, Chase rem nded BPS that it
expected to be indemified for any | osses or damages it suffered
from following BPS s instructions. 50-OFf contends that this
evi dence denonstrates that Chase was willing maliciously to ignore
the rights of 50-Of or any other small conpany so |long as such a
request cane froman inportant custoner such as BPS.

50- O f, however, ignores a major point. BPS was a custoner of

Chase, and therefore Chase owed BPS inportant duties. See, e.d.,

King v. Crossland Sav. Bank, 111 F.3d 251, 259 (2d G r. 1997) (bank

owes duty of care to custoner); Young v. U S. Dep’'t of Justice, 882

F.2d 633, 643 & n.12 (2d Gr. 1989) (bank owes duty of
confidentiality to custoner). 50-Of, on the other hand, was not
a Chase custoner (at least in this matter) and thus Chase’s duties

to 50-Of were limted. See Renner v. Chase Manhattan Bank, 1999

WL 47239, *13 (S.D. N Y. 1999); see also Guidry v. Bank of LaPl ace,

740 F. Supp. 1208, 1218 (E.D. La. 1990), aff’'d as nodified, 954

F.2d 278, 286-87 (5th Cr. 1992); E.F. Hutton Mrtgage Corp. V.

Equi tabl e Bank, N. A, 678 F. Supp. 567, 577-79 (D. Md. 1988). The

only obligations Chase owed 50-Of evolved out of the events that
took place at the deposit window. Far fromChase' s loyalty to BPS
bei ng evi dence of behavi or deserving puni shnent, Chase m ght well
have broken banking laws had it not protected BPS s confidences or

had it released information w thout a subpoena or other court
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aut horization. See, e.qg., N Y. Banking Law 8§ 134(5). Thus, it is
not surprising that after becom ng aware of possible problens with
BPS s account, Chase remnded BPS that it expected to be
indemmified for liabilities resulting from BPS s instructions.
This evidence certainly does not support an inference that Chase
acted maliciously toward 50-Of.

50-Of stresses a nunber of additional events, such as Chase’s
actions in the INNN stock fraud al so comm tted by Kout soubos, in an
attenpt to justify the award of punitive danmages. However, after
considering the record in detail, we conclude that these events--
upon whi ch 50- O f pl aces consi derabl e reli ance--at nost denonstrate
errors in judgnent and technical flaws in Chase’ s procedures that
| eft themexposed to a cunning crimnal such as Koutsoubos. These
events do not denonstrate the sort of maliciousness, wllful ness,
or reckless indifference that would support an award of punitive
damages.

In sum while Chase converted 50-Of’'s stock, the record
evi dence does not support an inference that Chase acted with such
mal i ce or reckless indifference as to justify an award of punitive
damages. For this reason, the district court should not have
submtted the i ssue of punitive damages to the jury. W therefore
vacate the award of punitive danmages.

| V.

Chase next argues that the district court made a nunber of

evidentiary errors that nandate reversal and retrial. Chase

contends that the district court should have adm tted evi dence and
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instructed the jury on proportionate responsibility anong the
Def endants and on 50-Of’s failure to mtigate, and shoul d not have
excluded the deposition testinony of C aude Battiaz, the BPS
executive in charge of BPS s relationship with Chase. W turn now
to those argunents.
A

Chase challenges the district court’s decision to exclude
evidence of the Defendants’ proportionate responsibility and its
refusal to instruct the jury on this issue. In response, 50-Of
contends, first, that Chase waived this issue for appeal and
second, that the district court’s ruling was correct. 1

50-OFf contends that Chase failed to identify the affirmative
defense of proportionate responsibility as a contested issue of
fact or lawin the Pretrial Order and also failed to tinely request
an instruction or special interrogatory on the issue. 50-O f
acknowl edges that Chase submtted a proposed proportionate

responsibility special interrogatory. However, 50-OFf contends

14 Chase requested that the jury be given a special
interrogatory assigning responsibility for the conversion anong
BPS, Betafid, S. A, Yanni Koutsoubos, Andalucian Villas (Forty
Eight) Ltd., Arnass Ltd., Brocimast Enterprises, Ltd., Dennis
Morris, Howard Wiite, Aries Peak, Inc., and The Chase Manhattan
Bank. The district court rejected this proposed interrogatory
W t hout expl anati on.

% Initsinitial brief, Chase challenged the district court’s
excl usion of evidence of negligence by 50-Of, Akin, Gunp, and

Jefferies. 50-OFf contended that Chase was procedurally barred
fromraising this issue on appeal. In footnote 27 of its reply
brief, Chase concedes this point. In the text of the reply brief,

Chase focuses solely on the alleged error concerning the
responsibility of the other Defendants.
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t hat because this interrogatory was submtted only after 50-Of had
closed its case and after BPS had settled, it would have been
“mani festly unjust” for the trial court to have allowed Chase to

rai se a new defense theory so lateinthe trial, citing Flannery v.

Carroll, 676 F.2d 126, 130-31 (5th Gr. 1982) (plaintiff barred
from raising claim not contained in pretrial order, except by
having the district court approve a notion to anend the pretrial
order).

Chase does not deny that it failed to raise the defense in the
Pretrial Order. Rather, Chase contends that it did not waive the
i ssue because it raised the defense of the Defendants’ conparative
responsibility inits answers and in a pretrial notion. Chase did
raise the issues of conparative responsibility and conparative
negligence in its answer, although it is not clear whether Chase
was referring to the other Defendants or to 50-Of and its
advisors. The notion Chase refers us to, however, focuses on the
actions of 50-Off and its law firm and does not nention either
conparative responsibility or conparative negligence in reference
to the other Defendants’ actions. Thus, Chase asks that we renmand
this case for a new trial because the district court rejected a
requested jury interrogatory based on a defense that was not
clearly raised in the Pretrial Oder, in Chase’'s answers, or at
trial until after 50-Of had rested its case. The district court
did not abuse its discretion in refusing to give this issue to the
jury under the circunstances and a remand for trial of this defense

i s not warranted. See Fed. R Civ. P. 16.
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B
Chase next contends that the district court erred in excluding
evidence of 50-Of’s failure to mtigate danages and in refusing to
instruct the jury on mtigation. After reviewng the record, we
find no error.

In Bank One, Texas, N. A v. Taylor, 970 F.2d 16 (5th Cr.

1992), we set forth the predicate a litigant nust establish in
order to have the issue of mtigation presented to the jury. W
stated: “One who clains a failure to mtigate damages has the
burden to prove not only a lack of diligence on the part of [the]
injured party, but also the anmount by whi ch damages were increased
by such failure to mtigate.” |[d. at 29.

Chase contends that 50-Of could have taken two steps to
reduce its damages. First, it argues that 50-Of coul d have sought
a court order enjoining Chase fromtransferring the stock. Second,
it argues that 50-Of could have diluted its total outstanding
shares by issuing additional shares of stock and thereby reducing
its loss fromthe converted shares.

Chase failed to cite to the district court or to this Court a
single case in which a court has held that a litigant’s failure to
seek an injunction enjoining expected harnful conduct is required

for that litigant to recover for its full damages.!® As we stated

16 Chase points to NY Banking Law 8§ 134(5) in support of its
argunent that--absent a court order--New York |aw prohibited it
fromrecogni zing any claimadverse to its depositor to securities
on deposit in the bank. \Whatever effect is to be given to this
statute, Chase did not argue this statute to the district court in
support of its mtigation argunent and cannot raise it for the
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in Bank One: “an injured party is required to incur only slight
expense and reasonable effort in mtigating his damages.” 970 F. 2d
at 29 (internal quotation marks omtted). W are satisfied that
nei t her of the actions Chase contends 50-Of shoul d have t aken neet
this test. Also, the recordis bare with respect to the extent of
any savi ngs 50-Of woul d have enjoyed if it had sought and obt ai ned
an injunction in |late January or early February 1995, when 50-Of
first becane aware that the stock was at risk. For exanple, on
February 15, 1995, approxi mately 900, 000 shares of stock renai ned
in Cede & Co., but the record does not establish the value of those
remai ni ng shares as of that date. Simlarly, Chase proffered no
evi dence tending to show the extent of 50-Off’s savings if it had
diluted its stock.

Chase did not denonstrate that a legitimte jury question was
presented from which a jury could have determ ned that 50-Of
failed to mtigate its damages by not undertaking the actions
descri bed above. Because no genui ne issue of fact was presented,
the district court did not err in excluding the evidence and in
refusing to instruct the jury on mtigation.

C.

Chase next contends that the district court abused its
di scretion by excluding the deposition testinony of C aude Batti az,
a BPS executive in charge of that bank’s relationship with Chase.

The taking of Battiaz’'s deposition involved a conplex and

first tinme on appeal.
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di sorgani zed stream of events, which included conflicts between
Swiss and Anerican civil procedure, confusion over the required
oaths, and the presence of a translator for only half of the
deposition. Considering this confusion and the inconpl eteness of
Battiaz’ s deposition, we conclude that the district court did not
abuse its discretion in excluding Battiaz s deposition testinony.
V.

Chase contends, and 50-Of concedes, that the award of
prejudgnent interest and the award of consequential damages are
duplicative--both serve to conpensate the plaintiff for the | oss of

use of the converted property. See Harris v. Christianson-Keithley

Co., 303 S.W2d 422, 427-28 (Tex. Cv. App. 1957, wit ref’'d
n.r.e.). Therefore, we vacate the award of prejudgnent interest.
CONCLUSI ON

In this case, 50-Of, a discount retail store, sued to recover
damages for losses it suffered as the victimof an internationa
securities fraud. 50-OFf was awarded substantial conpensatory,
consequential, and punitive danmages agai nst Chase, one of the banks
t hrough which the securities fraud was consunmated. Al though the
jury was entitled to find that Chase converted 50-Of’s stock
Chase did not act in such a manner as to justify an award of
punitive damages. W therefore vacate that award. W al so vacate

the district court’s award of prejudgnent interest.

AFFI RVED in part, VACATED in part.
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