UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-50320

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
VERSUS
JASON JEROVE EDWARDS, al so known as Jason Edwar ds,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 23, 1999
Before POLI TZ, JOLLY, and DUHE, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

A jury convicted Jason Jerone Edwards (“Edwards”) of
possessing a firearm while an wunlawful user of a controlled
substance in violation of 18 U S.CA 8 922(g)(3) (Wst Supp.
1999). On appeal , Edwards chal | enges the constitutionality of the
statute on the ground that the phrase “unlawful wuser of a
controlled substance” is void for vagueness. W affirm his
conviction holding that the statute is constitutional.

BACKGROUND
On Decenber 6, 1996, M dl and, Texas police officers executed

a search warrant for a home in which Edwards resided. In the front



room the officers discovered a burning cigar emtting the odor of
marijuana. The officers al so discovered a snmall anobunt of cocai ne,
approxi mately $3000 in cash, and three firearnms including a .380
cali ber pistol. Edwards admtted to the officers that he owned t he
pi stol, but denied know ng anyt hi ng about the cocai ne.

A jury convicted Edwards of one count of possession of a
firearm while a wuser of a unlawful controlled substance in
violation of 18 U S C A 8 922(g)(3) (West Supp. 1999). The
district court sentenced himto 24 nonths inprisonnent.

ANALYSI S

Edwards sole argunment on appeal is that 8 922(g)(3) is
unconstitutionally vague because it fails to designate atinme frame
concer ni ng when t he indivi dual nust use the controll ed substance in
connection with the possession of a firearm?! He contends that the
statute does not clearly distinguish between a past unl awful user
of a controlled substance and a current unlawful wuser of a

control | ed subst ance. He asserts his conduct does not constitute

1Section 922(g)(3) provides:
(g) It shall be unlawful for any person —

(3)who i s an unl awful user of or addicted to any controlled
substance (as defined in section 102 of the Controlled
Subst ances Act (21 U. S.C. 802));

to ship or transport in interstate or foreign comerce, or
possess in or affecting comerce, any firearm or amunition;
or toreceive any firearmor amrunition which has been shi pped
or transported in interstate or foreign commerce.

18 U.S.C. A 922(g)(3) (West Supp. 1999).
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a violation of § 922(g)(3) because he was not using drugs at the
exact nonent the police found himin possession of a firearm

A crimnal statute survives our vagueness review if it
“define[s] the crimnal offense with sufficient definiteness that
ordi nary peopl e can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and discrimnatory

enforcenent.” See United States v. Gray, 96 F.3d 769, 776 (5th

Cir. 1996) (citing Posters 'N Things, Ltd. v. U S., 511 U S. 513,

525 (1994)). Addi tionally, when a vagueness chal |l enge does not
i nvol ve First Amendnent freedons, we examine the statute only in
light of the facts of the case at hand. See id. (citing United

States v. Mazurie, 419 U S. 544, 550 (1975) and Chapnan v. United

States, 500 U.S. 453, 467 (1991)).

Edwards relies on United States v. Reed, 924 F. Supp. 1052,

1056 (D. Kan. 1996), rev'd, 114 F. 3d 1067, 1070-71 (10th G r. 1991)

and United States v. Weissman, 373 F.2d 799, 803 (9th G r. 1967).

In Reed, out of 7 counts, the court allowed only one where the
def endant actual ly used a control | ed substance whil e sinultaneously
possessing a gun. Reed, 924 F. Supp. at 1056. The Tenth G rcuit
reversed and remanded for trial holding that the district court
i nperm ssibly determ ned the constitutionality of the statute on a
nmotion to dismss before the governnent had presented any evi dence
concerni ng the defendant’s conduct. Reed, 114 F. 3d at 1070-71. 1In
Wei ssman, the Ninth Crcuit held the terns “uses narcotic drugs”
and “user of narcotic drugs” were unconstitutionally vague as they
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were used in 18 U S.C. A 8 1407 requiring the registration of drug

users at international borders. See Wissman, 373 F.2d at 802-03.

However, as the governnment notes and the Ninth Grcuit itself |ater

observed in United States v. COcequeda, 564 F.2d 1363, 1366 (9th

Cr. 1977), Wissmann was decided prior to the Suprene Court
decisions limting the scope of vagueness review in non-First
Amendnent cases; therefore, it is not controlling.

The government relies on the Ninth Crcuit’s decision in
Ccequeda dealing wth an identical challenge to 8 922(g)(3)’s
predecessor, 18 U S.C. A 8 922(h)(3). Id. The court held that
“Qcegueda’ s prol onged use of heroin, occurring before, during and
after the period of the gun purchases, presents a situation where
the termcannot be consi dered vague under the due process cl ause of
the Fifth Anendnent.” |1d. at 1366.°7

The application of 8 922(g)(3) to the facts of the instant
case is clearly constitutional. Edwards admtted to using
marijuana on My 20, 1996 in a hotel and pled guilty to a
possession of marijuana offense arising from that incident. On
July 10, 1996, the police found marijuana in Edwards’ car during a

traffic stop. On Novenber 6, 1996, in the course of detaining

2Additionally, the governnent relies on United States V.
Mcl ntosh, 23 F.3d 1454 (8th Cir. 1994) and United States v. Corona,
849 F.2d 562 (11th Cr. 1988). Addressing sufficiency of the
evi dence chal | enges, the courts nerely held that § 922(9g)(3) does
not require that the governnent prove the defendant was usi ng drugs
at the exact nonent he purchased or possessed the firearm  See
Ml nt osh, 23 F. 3d at 567; Corona, 849 F.2d at 1458. The courts did
not directly address the constitutionality of the statute.
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Edwards while investigating the snell of marijuana in novie
theater, the police found a baggie of marijuana in the police car
wher e Edwards was sitting nonents before. On Decenber 6, 1996, the
ni ght on which the police recovered the gun form ng the basis of
this conviction, the police found marijuana and cocai ne at Edwar ds’
residence. Finally, on Septenber 27, 1997, Edwards admitted in a
statenent to a Bureau of Al cohol, Tobacco & Firearns agent that he
used marijuana on a daily basis and had done so for the past two to
three years. An ordinary person would understand that Edwards

actions establish him as ®“an wunlawful wuser of a controlled

substance” while in possession of a firearm For the above
reasons, we affirm Edwards’ conviction.
CONCLUSI ON

The application of 8§ 922(g)(3) to Edwards’ conduct clearly

w thstands his vagueness challenge; therefore, we affirm his

conviction for possession of a firearmwhile an unl awful user of a

control | ed subst ance.

AFFI RVED



