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Before KING Chief Judge, and DUHE and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Federal prisoners Steven Lee Thonmas and Hashi m Est eban Thonas
appeal the district court’s order dismssing their 28 U.S.C. § 2255
motions as untinely filed. W affirm the district court’s
determnation that the Thormases’ § 2255 notions were untinely,
al though for reasons different than those articulated by the

district court.

| .

In 1995, brothers Steven and Hashi m Thomas were convicted on
federal charges arising fromtheir robbery of the Nornangee State
Bank in Nornmangee, Texas. Their convictions were affirmed on
direct appeal, and this Court issued final mandates with respect to
both appeals in July 1996. The Thomases then filed petitions for
wit of certiorari with the Suprenme Court, which were denied on
Novenber 12, 1996. One year and three days | ater, on Novenber 14,
1997, the Thonmases filed their 8 2255 notions for collateral relief
inthe district court. Neither the facts relating to the Thomases’
wel | - pl anned robbery nor the substance of their 8 2255 claim are
relevant to this appeal. Rather, the only issue for review is
whet her the Thomases’ 8§ 2255 notions seeking coll ateral review of
and relief from their <crimnal sentences were barred by
[imtations. The Thomases filed their § 2255 notions after the

effective date of AEDPA. The notions are therefore controlled by
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the provisions of that statute. See Lindh v. Mirphy, 117 S. C

2059 (1997). Title 28 U S.C 8§ 2255 provides that a one year
period of limtations is applicable to 8 2255 notions. That one
year limtation period typically begins to run “on the date on
which the judgnent of conviction becones final.” 28 U. S . C
§ 2255(1).' Section 2255(1) does not, however, define when a
judgnment of conviction becones “final” for purposes of the
limtation period. That issue is currently the subject of sone
di sagreenent anong our sister circuit courts, see Adans v. United
States, 173 F.3d 1339, 1342 (11th Gr. 1999) (marshaling the
conpeting authorities); see also United States v. Qurrusquieta
Nos. 3-97-CR-0158-P-19, 3-99-CV-0993-P, 1999 W 1080914 (N.D. Tex.
Nov. 29, 1999), and has not been definitively decided by this
Court, see United States v. Flores, 135 F. 3d 1000, 1006 n.20 (5th
Cir. 1998).

The primary issue for decision is whether a federal crimnal
conviction becones final for purposes of 8§ 2255(1) when a fina
j udgnent issues fromthe highest court to hear the case on direct
appeal , or instead, when the tine for seeking further direct review

expires. See id. The district court opted in favor of the first

. The date upon which the limtation period begins to run
may be extended beyond the date upon which the conviction becones
final when certain circunstances have i npeded the novants’ ability
tofileatinely 8 2255 notion. See 28 U.S.C. § 2255(2)-(4). None
of the alternative start dates is alleged to be applicable in this
case.



alternative, holding that the Thomases’ convictions becane final
and the limtation period began to run in July 1996, when this
Court issued final mandates on direct appeal. G ven that the
Thomases did not file their 8§ 2255 notions until Novenber 1997

nore than one year later, the district court held that their § 2255
nmotions were barred by Ilimtations. W granted a certificate of
appeal ability, limted to the narrow issue of when a federal
crimnal conviction becones final for purposes of 28 U S C

§ 2255(1) when the novant has requested and has been denied a wit
of certiorari fromthe Suprene Court. This is a question of first

inpression in this Crcuit.

1.

The issue of when a federal conviction becones “final” for
8§ 2255(1) purposes has been addressed to a varying degree by the
Third, Tenth, Fourth, and Seventh Circuits.? The Third and Tenth
Circuits adhere to the view that direct review concludes and a
conviction becones final when a crimnal defendant’s options for
further direct review are forecl osed, rather than when the hi ghest
court to consider the case issues its judgnent. Thus, those Courts

hold that the conviction becones final: (1) when the ninety day

2 In addition, the Eleventh Crcuit recently issued an
opi ni on docunenting the relevant authorities, but avoiding any
decision on the issue as unnecessary to the case at hand. See
Adans v. United States, 173 F.3d 1339, 1342-43 (11th G r. 1999).
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period for filing a petition for wit of certiorari expires if the
def endant does not seek a wit of certiorari from the Suprene
Court, see Sup. Cr. R 13, (2) when the Suprene Court denies the
petition for wit of certiorari if such a petition is filed and
denied, or (3) when the Suprene Court issues a decision on the
merits, if the petition for wit of certiorari is granted and the
case proceeds to decision. See, e.g., Rhine v. Boone, 182 F.3d
1153, 1155 (10th Gr. 1999), cert. denied, = S C. _ , No. 99-
6598, 2000 WL 12398 (U.S. Jan 10, 2000); United States v. Kapral,
166 F. 3d 565, 577 (3d Gr. 1998); United States v. WIIlianson, No.
99-3120, 1999 W 1083750, at *1 n.1 (10th Cir. Dec. 2, 1999)
(unpublished); see also United States v. MIller, 197 F.3d 644, 652
n.9 (3d Cr. 1999) (applying rule announced in Kapral); United
States v. Lacey, No. 99-3030, 1998 W. 777067, at *1 (10th Cr. Cct.
27, 1998) (unpublished) (quoting Giffith v. Kentucky, 107 S. C

708, 712 n.6 (1987), for the proposition that a federal conviction
becones final when “ the availability of appeal has been exhaust ed,
and the time for filing a petition for certiorari elapsed or a
petition for certiorari [has been] finally denied ”); United States
v. Simmonds, 111 F.3d 737, 744 (10th Gr. 1997) (stating that a
federal conviction becones final when the Suprenme Court denies
certiorari in the context of an analysis of the retroactivity of §
2255). The Fourth Crcuit has |likew se followed the rule that a

federal crimnal conviction does not becone final for purposes of
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§ 2255(1) until the options for further direct revi ew are exhausted
or the tinme for pursuing further direct review has expired in its
unpubl i shed di spositions, see, e.g., United States v. G oves, No.
98- 6635, 1999 W. 515445 at *2 n.* (4th Gr. July 21, 1999)
(unpubl i shed) (collecting cases), although that court has left the
i ssue open for further decision in published decisions, see Davis
v. Scott, 176 F.3d 805, 808 n.* (4th Gr. 1999).

The Seventh Circuit has adopted a slightly different view,
holding that, at least in a case in which the crimnal defendant
does not seek further review, a crimnal conviction beconmes final
when the highest court to consider the case issues its decision,
rather than when the tine period for seeking further review has
expired. See CGendron v. United States, 154 F. 3d 672, 674 (7th Cr
1998), cert. denied sub nom, Ahitow v. dass, 119 S. C. 1758
(1999). The district court’s holding that the Thonases’
convi ctions becane final for purposes of § 2255(1) once this Court
issued final mandates in July 1996 relies heavily wupon the
reasoning and result in Gendron. For the reasons that follow, we
believe this reliance was m spl aced.

The Seventh Circuit’s holding in Gendron is tied to the
textual difference between 8 2244(d)(1), which is applicable to
collateral reviewof state court decisions, and § 2255(1), whichis
applicable to collateral review of federal court convictions.

Section 2244(d)(1) also provides for a one year limtation period.



See 28 U . S.C. § 2244(d)(1). Section 2244(d)(1) provides, however,
that the one year period runs from“the date on which the judgnent
becane final by the conclusion of direct review or the expiration
of time for seeking such review” Id. Section 2255(1), on the
ot her hand, provides nerely that the limtation period runs from
“the date on which the judgnent of conviction becones final.” 28
US C § 2255(1). The Seventh Circuit reasoned that the
congressional decision to include the additional phrase providing
that a conviction becones final upon “the conclusion of direct
review or the expiration of tinme for seeking such review in
8§ 2244(d) (1), while excluding that phrase from 8§ 2255(1), nust be
assi gned sone neani ng. See Gendron, 154 F. 3d at 674. The Seventh
Crcuit noted that § 2244(d) (1) expressly forestalls thelimtation
period by providing the petitioner tinme in which to deci de whet her
to seek further review See id. at 674. That additional tinme
period is extended without regard to whether the petitioner
actually uses the opportunity to seek further available review.
ld. Section 2255, on the other hand, does not expressly provide
for that additional tinme period. ld. Thus, the Seventh G rcuit
concluded that Congress nust have intended for the limtation
period for “federal prisoners who decide not to seek certiorari
wth the Supreme Court” to run from the date of the appellate
court’s mandate on direct appeal. Id.

The Third Circuit rejected the textual argunent underlying the



Seventh Circuit’s decision in Gendron in United States v. Kapral,
166 F.3d 565 (3d Gr. 1998). |In Kapral, the district court relied
upon the textual differences between 8 2244(d)(1) and § 2255(1) to
support its holding that 8 2255(1)'s limtation period begins to
run once the appellate nmandate i s i ssued on direct appeal. Kapral,
166 F.3d at 573-75. The Third G rcuit disagreed, concluding that
| ong-standing principles of finality in the collateral review
cont ext outwei gh any i nference that could be drawn fromthe textual
di fference. Id. at 570-77. The Third Crcuit also faulted the
Seventh Circuit and the district court in that case for not taking
a third AEDPA limtation provision into account when trying to
di vine what Congress intended in § 2255(1). The Third Circuit
quoted the | imtation period applicabl e under Chapter 154 of AEDPA
to certain petitions for <collateral review of state court
convictions involving the death penalty. That provision, which is
codified at 28 U S.C § 2263 provides, in relevant part, that a
habeas petition nmust be filed within 180 days “after final State
court affirmance of the conviction and sentence on direct review or
the expiration of the tinme for seeking such review’ ld. at
8§ 2263(a). The Third Crcuit reasoned that “Congress’ use of
"State court’ to nodify the well-settled nmeaning of direct review
(which includes the right to seek review in the Suprene Court),
provi des strong support for the conclusion that the limtations

peri ods under 8§ 2244 and § 2255 -- which | ack an anal ogous nodi fier



-- run fromthe conclusion of Suprene Court review.” 1d. at 576.
The Third Grcuit also noted that both 88 2244 and 2255 explicitly
tie the applicable |limtations period to the “finality” of a
conviction, rather than an “affirmance” of that conviction, as does
8§ 2263. 1d._The Third Grcuit also observed that § 2263 provi des
that thelimtations periodis “tolled” by the filing of a petition
for wit of certiorari. See 28 U S.C. 8§ 2263(b)(1). Tolling is
necessary under that section because the limtation period starts
to run before the tine period for Suprene Court certiorari review
begins. Kapral, 166 F.3d at 576. The Third G rcuit reasoned that
t he absence of any anal ogous tolling provision for Suprene Court
reviewin either 8§ 2244 or 8§ 2255 strongly suggests that Congress
intended for the limtation provisions contained therein to begin
after the tine for certiorari review expired. |d. at 577.

The Third Grcuit’s el aborated review of AEDPA's limtation
provisions is persuasive. W agree that the nere om ssion of the
phrase “by the conclusion of direct review or the expiration of
time for seeking such review' in 8§ 2255 cannot be reliably invoked
for the proposition that Congress intended to disrupt settled
precedent by requiring that a crimnal defendant pursue coll ateral
relief before the tinme for seeking direct reviewexpires and during
a tinmne period in which he or she may still rightfully be
considering the wi sdom of further direct review. Indeed, such a

rul e woul d be i nconsistent with well-settled principles of finality



inthe collateral reviewcontext. “Collateral attack is generally
i nappropriate if the possibility of further direct review renains
open.” See Kapral, 166 F.3d at 570; see also Feldman v. Hennman,
815 F.2d 1318, 1320-21 (9th Gr. 1987). Such a rule would al so be
i nconsi stent with anal ogous Suprene Court precedent. See Giffith
v. Kentucky, 107 S. C. 708, 712 n.6 (1987) (federal conviction
becones final when a “judgnent of conviction has been rendered, the
availability of appeal exhausted, and the tine for a petition for
certiorari elapsed or a petition for certiorari finally denied”).
To date, no other circuit has adopted Gendron’s conpeting vi ew t hat
8§ 2255's limtation period begins to run when the appel | ate nmandate
issues if the defendant does not seek a petition for certiorari.
More inportantly, even if we were persuaded that the rational e
in Gendron should be extended, Gendron does not set forth a
conpeting rule for those situations where, as here, the novant
filed a petition for wit of certiorari. The novant in Gendron did
not file any petition for wit of certiorari with the Suprene
Court . See Cendron, 154 F.3d at 673. Mor eover, the Seventh
Circuit’s holding that the one year limtation period in § 2255(1)
begins to run when the appellate nandate issues is expressly
limted to cases in which the novant did not file a petition for
wit of certiorari. See id. at 674 (the limtation period for
“federal prisoners who decide not to seek certiorari with the

Suprene Court” runs fromthe date of the appellate court’s nandate
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on direct appeal).

The district court did not cite any authority supporting its
decision to extend the rationale in Gendron to this case, in which
the nmovants did seek and were denied a wit of certiorari to the
Suprene Court. Certainly, none of the federal circuits to have
addressed the i ssue have gone so far, and sone courts have directly
rejected that approach. See, e.g., Stead v. United States, 67 F
Supp. 2d 1064, 1072 (D.S.D. 1999); Carracedo v. Artuz, 51 F. Supp.2d
283, 284 (S.D.N. Y. 1999) (collecting cases); see also Kapral, 166
F.3d at 577.

In sum there is a circuit conflict with respect to when a
federal crimnal conviction becones final for purposes of § 2255 if
t he def endant does not seek a petition for wit of certiorari from
the judgnent of the appellate court. Conpare Kapral, 166 F.3d at
577 (when a federal crimnal defendant does not file a petition for
wit of certiorari with the Suprene Court, a federal conviction
becones final for § 2255(1) purposes when “the defendant’s tinme for
filing a tinely petition for certiorari review expires”), wth
CGendron, 154 F.3d at 674 (when a federal crimnal defendant does
not file a petition for wit of certiorari with the Suprene Court,
a federal conviction becones final for 8 2255(1) purposes when the
appel l ate court issues the mandate on direct crimnal appeal). The
authority is consistent, however, with respect to the date on which

§ 2255's limtation period begins to run when the defendant does
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seek such a review. Those circuits squarely addressing the issue
have held that the tine period begins to run when a petition for
certiorari is denied by the Suprenme Court or when the Suprene Court
i ssues a decision on the nerits. W are persuaded by that approach
and hold that the Thomases’ convictions becane final on the date
upon which the Suprenme Court denied their petitions for wit of
certiorari on Novenber 12, 1996. Because the Thonmmses’ notions
were not filed until Novenber 14, 1996, nore than one year after
that date, their 8 2255 notions were untinmely and were properly

di sm ssed by the district court.

L1l

The Thomases offer two argunents for extending the start date
of the one year period of limtations beyond the date upon which
the Suprene Court denied their petitions for wit of certiorari.
The Thonmases first argue that their convictions becane final, at
the earliest, when the Fifth Crcuit received notice from the
Suprene Court that the Thomases’ petitions for wit of certiorari
were denied. The parties agree that that notice was received by
this Court on Novenber 15, 1996. Thus, the Thomases nai ntain that
their 8§ 2255 notions, filed exactly one year |ater on Novenber 14,
1997, were tinely.

The Thonmases support this argunment with citation to Suprene

Court Rule 45.3, which provides in pertinent part:
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In a case on review from any court of the United
States, as defined by 28 U S.C § 451, a form
mandate does not issue unless specifically
directed; instead, the Cerk of this Court wll
send the clerk of the |ower court a copy of the
opi ni on or order of this Court and a certified copy

of the judgnent. The certified copy of the
j udgnent, prepared, and signed by this Court’s
Clerk, wll provide for costs if any are awarded.

Sup. Cr. R 45.3. The Thomases argue, based upon the text of this
rule, that the Suprenme Court’s decision denying certiorari is not
final until the certification of that decision is received by the
appel l ate court.

We di sagree. The provisions of Suprenme Court Rule 45.3 refer
to the mandate and judgnent that issues after a Suprene Court
decision on the nerits. The denial of certiorari review is
governed by Suprene Court Rule 16.3, which provides:

Whenever the Court denies a petition for wit of
certiorari, the Clerk will prepare, sign, and enter
an order to that effect and will notify forthwith
counsel of record and the court whose judgnent was
sought to be reviewed. The order of denial wll
not be suspended pendi ng di sposition of a petition
for rehearing except by order of the Court or a
Justi ce.
Sup. Cr. R 16.3. Thus, notice of an order denying a petition for
wit of certiorari is sent directly to the parties. Moreover, an
order denying a petition for wit of certiorari is effective
i mredi at el y upon i ssuance, absent extraordinary i ntervention by the
Suprene Court or a Justice of the Suprenme Court. For these

reasons, we conclude that there is no justification or authority

for delaying the one year period of limtations until the appellate
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court receives notice that the Suprene Court has denied a crimna
defendant’s petition for wit of certiorari. See Adans v. United
States, 173 F.3d 1339, 1342-43 (11th Gr. 1999) (rejecting the
argunment that the one year limtation period in § 2255(1) does not
begin to run until after the |lower court receives notice that a
defendant’s petition for wit of certiorari has been denied).
Alternatively, the Thomases argue that their convictions did
not becone final until the twenty-five day period allotted for the
filing of a petition for rehearing of the Suprenme Court’s denial of
certiorari review expired. See Sup. Cr. R 44.2. W reject this
argunent for simlar reasons. The plain text of Suprenme Court Rule
16. 3 provides that an order denying certiorari review takes | egal

effect and is not suspended pendi ng any application for rehearing.

CONCLUSI ON

For the foregoing reasons, we hold that, when a federal
crimnal defendant files a tinely petition for wit of certiorar
reviewon direct appeal and that petition is subsequently deni ed by
t he Suprene Court, the federal judgnent of conviction becones final
for purposes of the one year |imtation period set forth in
§ 2255(1) on the date that the Supreme Court denies the defendant’s
petition for wit of certiorari on direct review The Suprene
Court deni ed the Thomases’ petitions for wit of certiorari inthis

case on Novenber 12, 1996. The Thomases did not file their 8 2255

14



nmotions until Novenber 14, 1997, nore than one year later. Their
motions were therefore untinely and barred by the applicable
limtation period.

Accordingly, the district court’s decision dismssing the
Thomases’ 8§ 2255 notions for collateral relief fromtheir federa

sent ences i s AFFlI RVED
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