IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50838

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ABRAHAM P WALL
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

July 8, 1999

Before KING Chief Judge, and SM TH and BARKSDALE, Circuit
Judges.
KING Chief Judge:

Def endant - appel | ant Abraham P. Wal |l chal | enges the sentence
i nposed by the district court after he pleaded guilty to
possessing marijuana with intent to distribute in violation of 21
US C 8§ 841(a)(1). The issue for our decision is whether, for
pur poses of sentencing Wall, the district court properly included
certain incidents as relevant conduct pursuant to United States

Sentencing Guideline 8§ 1Bl1.3(a)(2). W affirmWall’'s conviction

but vacate his sentence, and remand for resentencing.



| .  FACTUAL AND PROCEDURAL HI STORY

On March 20, 1997, defendant-appell ant Abraham P. Wall was
indicted on six counts relating to three marijuana sei zures.
Specifically, count one charged Wall wi th possessing nmarijuana
wth intent to distribute on April 30, 1992 in violation of 21
US C 8§ 841(a)(1). The remaining counts—ncluding conspiracy to
inport marijuana with intent to distribute in violation of 21
US C 8§ 846 (count two), inportation of marijuana from Mexico
into the United States in violation of 21 U S.C. 8§ 952(a) and
960(a) (1) (counts three and five), and possession with intent to
distribute marijuana in violation of 21 U S.C. § 841(a)(1)
(counts four and six)-stemed from sei zures of marijuana from a
former girlfriend of Wall’'s, Margaret Friesen, in April 1996 and
March 1997

The three incidents underlying the indictnent include the
fol | ow ng:

In April 1992, Wall was arrested near the United States
Border Patrol checkpoint at Sierra Blanca, Texas in possession of

approximately 0.1 kilograns of marijuana.?

1" The parties dispute the actual anount seized. The
governnent argues that the anount was five pounds, while Wl
contends that the anmobunt was 0.1 kil ograns, or approxi mately four
ounces. For our purposes, the actual anmount is irrelevant. W
use the 0.1 kilograns figure, however, because that is the figure
used to calculate Wall’s sentence in Wall’ s presentence report,
whi ch was adopted by the district court prior to inposing
sent ence.

We note that shortly after Wall’s 1992 arrest, Wall pl eaded
guilty in state court to unlawful possession of marijuana and
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Four years later, in April 1996, police stopped Friesen for
atraffic violation in Arkansas and di scovered 58 kil ograns of
marijuana in the tires of the pick-up truck she was driving (the
1996 offense).? Two days earlier, the truck had crossed into the
United States from Mexico at the Bridge of the Anericas. Friesen
and Wl |l were co-owners of the truck. Friesen subsequently
pl eaded guilty to possession of a controlled substance with
intent to sell or deliver, and received a sentence of ten years
of probation.

In March 1997, Friesen was arrested at the Presidio, Texas
port of entry after the Border Patrol discovered 20.8 kil ograns
of marijuana in the gas tank of the pick-up truck she was driving
(the 1997 offense). Friesen had recently purchased the truck in
Kansas from | saac Rei ner using noney given to her by Wall.
According to Friesen, she then drove the truck to Mexico where
Wal | borrowed it for several hours. Friesen clained to have no
know edge of the marijuana concealed in the truck, and told the
arresting officers that she suspected Wall of hiding the

marijuana w thout her know edge. Friesen |ater received a

recei ved a sentence of four years of probation.

2 Friesen was traveling with a couple and their two
chi | dren.



sentence of thirty-six nonths of inprisonnent in connection with
this incident.?3

Pursuant to a plea agreenent, on May 22, 1998, Wall pl eaded
guilty to count one, the charge pertaining to the April 1992
sei zure of marijuana, and the governnent dism ssed the remaining
five counts. Wall’'s presentence report (PSR) reconmended t hat
t he conduct underlying the dism ssed counts be included as
rel evant conduct for purposes of determning the range of Wall’s
sentence under the United States Sentencing Cuidelines (the
guidelines or US. S.G).*

The probation officer calculated Wall’s base offense | evel
by addi ng the anmounts seized fromFriesen at the tinme of her
arrests in April 1996 (58 kil ograns) and March 1997 (20.8
kil ograns) to the anount seized fromWall at the tinme of his
April 1992 arrest (0.1 kilograns). Thus, the amount of marijuana
attributed to Wall totaled 78.9 kilograns, and Wall’s
correspondi ng base offense |l evel was twenty-two. The PSR further

recommended a two-level increase for Wall’s role as an organi zer,

3 Her sentence was inposed by the sane district court that
sentenced Wal | .

“ In addition to the three incidents described above,
Wall’s PSR al so described an incident in which $6000 was sei zed
fromWall and Friesen in Kansas after a traffic stop in early
1996. A drug-detecting canine alerted to the presence of
narcotics on the noney. Wall and Friesen did not contest the
sei zure, and the noney was later forfeited. This incident did
not increase Wall’'s base offense | evel, although the district
court did nention it at Wall’'s sentencing hearing.
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| eader, manager, or supervisor of crimnal activity, pursuant to
US S G 8 3Bl.1(c), and a three-level decrease for Wll’s
acceptance of responsibility, pursuant to U S.S.G 8§ 3El.1(a) and
(b)—+esulting in a total offense level of twenty-one and a

gui delines range of thirty-seven to forty-six nonths of

i npri sonment .

Vll filed witten objections to his PSR s inclusion of the
1996 and 1997 of fenses as relevant conduct, and al so objected in
front of the district court at both of his sentencing hearings.
He argued that the district court should consider only the anpunt
of marijuana underlying the count to which Wall pleaded quilty,
the 0.1 kilograns seized fromWall in April 1992, which woul d
result in a base offense | evel of six and a guidelines range of
up to six nonths of inprisonnent.

VWal|l’s first sentencing hearing occurred on July 21, 1998.
After hearing argunent concerning the relevant conduct issue, the
district court postponed sentencing until it could hear testinony
fromFriesen concerning the 1996 and 1997 offenses. At Wall’s
second sentencing hearing, on August 4, 1998, Wall renewed his
objection to the inclusion of the 1996 and 1997 of fenses as
rel evant conduct. The district court overruled WAll’s objections
after hearing Friesen's testinony, and adopted the findings of
the PSR In reaching its conclusion, the district court made the

foll ow ng findings:



| find that the conduct outlined by Ms. Freison is
believable. Her testinony was credible. | think the 1992
plea that M. Wall nade was for marijuana. That marijuana
cane from Mexico. |In subsequent years—+wo or three years
|ater, marijuana is comng where from Mexico. WoO’'s
originating this marijuana? M. Wall. 1t’s been
transported in vehicles across the Rio Gande R ver for
distribution fromMexico. | find that M. Wall was the
organi zer; that he was instrunental in M. Freison becom ng
involved in carrying drugs; that there was rel evant conduct
at the time that M. Wall and Ms. Freison, who at that tine
was going by Ms. Wall, were picked up in Kansas; that the
$6, 000 that she described was, in ny opinion, proceeds from
the sale of a controlled substance.

Evidently, M. Wall agreed with this. There was no

quarrel with himabout the forfeiture of that noney. | find
that the tinme that Ms. Freison was arrested in Arkansas was
because of that rel evant conduct by M. Wall in sending her

wth this |load of marijuana into Arkansas and that the noney
that she had was forfeited. The dope she had that was
forfeited up there, she paid for that by pleading guilty to
an of fense for which she received probation.

| also find that in connection with her conviction
where she received a total of 36 nonths, that that
marijuana, also, was attributable to—+t was in a pickup that
had been delivered to Mexico by Ms. Freison at the behest of
M. Wall.

I nsofar as the tinme is concerned, M. Freison [sic] did
plead guilty to a 1992 offense. . . . By the sane taken
[sic], he’s charged with other offenses in there. And in
| ooking at the big picture, I don’'t think the statute of

limtations governs this deal at all. The Fifth Crcuit has
held that rel evant conduct is not guided by or controlled by
the statute of limtations. | find that the correct total

offense level in this case is a 21, a crimnal history
category of one.

Based on a total offense |evel of twenty-one and a crim nal
hi story category of |, the district court sentenced Wall to
forty-six nonths of inprisonnment and three years of supervised
rel ease, and al so i nposed a $100 speci al assessnent. Wall filed
his tinmely notice of appeal on August 11, 1998.
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1. STANDARD COF REVI EW
We review a district court’s interpretation of the

gui del i nes de novo, and its factual findings for clear error.

See United States v. Peterson, 101 F.3d 375, 384 (5" Cir. 1996);

United States v. Carreon, 11 F.3d 1225, 1230 (5'" Gr. 1994). A

district court’s determ nation of what constitutes rel evant
conduct for purposes of sentencing is reviewed for clear error.

See Peterson, 101 F.3d at 384; United States v. Bryant, 991 F.2d

171, 177 (5" Gir. 1993).
[11. DI SCUSSI ON

A defendant convicted of a drug offense is sentenced based
on the anount of drugs involved in the offense. See U S.
SENTENCI NG GUI DELI NES ManuAL § 2D1.1 (1998). The gui delines provide
that in calculating the offense |evel the district court may
consi der other offenses in addition to the acts underlying the
of fense of conviction so |ong as those of fenses constitute
rel evant conduct as defined in the guidelines. See id. 8§ 1Bl. 3.
As we have recogni zed, “the base offense | evel can reflect
quantities of drugs not specified in the count of conviction if
they were part of the sanme course of conduct or part of a comon

schene or plan as the count of conviction.” United States v.

Mbore, 927 F.2d 825, 827 (5'" Cir. 1991) (internal quotation

marks omtted). The defendant need not have been convicted of



the other offenses before they may be considered rel evant
conduct. See id.

The gui delines define “rel evant conduct” to include “al
acts and omssions . . . that were part of the sane course of
conduct or common schene or plan as the offense of conviction.”
U. S. SENTENCI NG GUIDELINES ManuAL 8§ 1B1. 3(a)(2). “Common schene or
plan” is defined as two or nore offenses that are “substantially
connected to each other by at |east one common factor, such as
common victinms, comon acconplices, commobn purpose, or simlar

nodus operandi.” 1d. 8§ 1B1.3 application note 9(A). *“Sane

course of conduct” is defined as follows: “Ofenses that do not
qualify as part of a common schene or plan nay nonet hel ess
qualify as part of the sane course of conduct if they are
sufficiently connected or related to each other as to warrant the
conclusion that they are part of a single episode, spree, or
ongoi ng series of offenses.” 1d. § 1B1.3 application note 9(B)
Factors to consider in nmaking this determ nation include “the
degree of simlarity of the offenses, the regularity
(repetitions) of the offenses, and the tinme interval between the
offenses.” 1d. “Wen one of the above factors is absent, a
stronger presence of at |east one of the other factors is

required.”® 1d.

5> The application note thereafter provides: “For exanple,
where the conduct alleged to be relevant is relatively renpote to
the of fense of conviction, a stronger showing of simlarity or
regularity is necessary to conpensate for the absence of tenporal
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VWal| argues that the district court erred in calculating his
of fense | evel by considering the 1996 and 1997 offenses as
rel evant conduct. According to Wall, the 1996 and 1997 offenses
were not part of the same comon schene or plan as the 1992
of fense to which he pleaded guilty because the two sets of
of fenses | acked common acconplices, commopn purposes, and siml ar

modus operandi. Wall further contends that the 1996 and 1997

of fenses were not part of the sane course of conduct as the 1992
of fense because the |later offenses were tenporally renote from
the 1992 offense, were not simlar to the 1992 offense, and did
not evince a pattern of regularity.

We agree that the 1996 and 1997 of fenses were not part of
the same “comon schene or plan” as the 1992 offense. 1d.

application note 9(A); see United States v. Hill, 79 F.3d 1477,

1482 (6'" Cir. 1996) (noting that several courts have found that

a common schene or plan’ requires that acts ‘be connected
t oget her by conmmon participants or by an overall schene’ whereas
the ‘sanme course of conduct’ concept |ooks to ‘whether the
def endant repeats the sane type of crimnal activity over tine ")

(quoting United States v. Silkowski, 32 F.3d 682, 687 (2d Cr.

1994) (further citations omtted)). Although the offenses
arguably shared the common general purpose of inporting marijuana

for distribution in the United States, because Friesen testified

proximty.” Id.



that she did not neet WAll until 1995, the offenses did not share
simlar acconplices. Moreover, there is insufficient evidence of

a distinctive nodus operandi connecting the |ater offenses, which

i nvol ved | arge quantities of marijuana conceal ed in pick-up
trucks, to the 1992 offense, which involved a relatively snal
anount of marijuana secreted in Wall’s car.

Thus, we nust exam ne whether the 1996 and 1997 offenses can
be considered part of the “sanme course of conduct” as the 1992
of fense. U.S. SENTENCING GUIDELINES MANUAL § 1B1. 3 application note
9(B). As described above, this depends on “the degree of
simlarity of the offenses, the regularity (repetitions) of the
of fenses, and the tinme interval between the offenses.” 1d.

The tinme interval between the 1992 offense and the 1996 and
1997 offenses is considerable. No evidence in the record
i ndicates that Wall continued his drug activities between his
1992 arrest and the offenses involving Friesen which began in
early 1996. Cf. More, 927 F.2d at 828 (finding that intervening
arrest for marijuana possession hel ped connect defendant’s
earlier drug activity to his offense of conviction such that the
earlier drug activity could be considered rel evant conduct).
Al t hough “[t]here is no separate statute of l[imtations beyond
whi ch rel evant conduct suddenly becones irrelevant,” id., we find
that the incidents in the instant case are separated by an
unprecedented | apse of tine for a case involving drug

di stribution. Cf. United States v. Powell, 124 F.3d 655, 666
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(5" Gir. 1997) (finding that defendant’s state tax evasion
satisfied the el enent of tenporal proximty for purposes of
including it as relevant conduct because it occurred during the
sane period of tine as the federal tax evasion for which

def endant was convicted), cert. denied, 118 S. C. 1082 (1998);

Bryant, 991 F.2d at 177 (finding tenporal proximty of
approxi mately two nont hs hel ped support district court’s relevant

conduct finding in drug distribution case); United States V.

Bethl ey, 973 F.2d 396, 400-01 (5" Gir. 1992) (finding that
cocaine distribution activity that occurred nonthly for the six
mont hs precedi ng the of fense of conviction could be considered
rel evant conduct); More, 927 F.2d at 826, 828 (finding that
anphet am ne seized five nonths prior to offense of conviction
coul d be considered rel evant conduct). Various courts have found
that a period of separation of over one year negated or wei ghed
agai nst the tenporal proximty of the offenses. See Hill, 79

F.3d at 1484; United States v. Maxwell, 34 F.3d 1006, 1011 (11th

Cir. 1994). W conclude that tenporal proximty is lacking in
this case.

Where the tenporal proximty of the offenses is nonexistent,
the other factors nust be stronger. See U.S. SENTENCI NG GU DELI NES
MaNuAL 8 1B1. 3 application note 9(B) (“[Where the conduct all eged
to be relevant is relatively renote to the offense of conviction,
a stronger showing of simlarity or regularity is necessary to
conpensate for the absence of tenporal proximty.”). W nust

11



therefore consider “‘whether there are distinctive simlarities
bet ween the offense of conviction and the renpote conduct that
signal that they are part of a single course of conduct rather
than isolated, unrel ated events that happen only to be simlar in

kind.”” Maxwell, 34 F.3d at 1011 (quoting United States V.

Sykes, 7 F.3d 1331, 1336 (7" Cir. 1993)).

We conclude that there are significant differences between
the 1992 offense and the 1996 and 1997 offenses. Notably, there
is no evidence that the marijuana that fornmed the basis for the
1996 and 1997 of fenses shared a comon source, supplier, or
destination with the marijuana involved in the 1992 offense. Cf.

United States v. Jackson, 161 F. 3d 24, 29 (D.C. Cr. 1998)

(finding that simlarity of the offenses justified earlier

of fense’s inclusion as rel evant conduct where both of fenses

i nvol ved | arge anount of drugs, were brokered by the sane person,
and invol ved a commopn source). Mreover, while the 1996 and 1997

of fenses are arguably simlar to each other, their nodus operandi

differs fromthat of the 1992 offense. The 1996 and 1997

of fenses involved | arge | oads of marijuana secreted in the wheels
and gas tank of two pick-up trucks driven across the border by
Friesen. 1In contrast, there is no evidence in the record of
where the nmuch smaller 1992 | oad was hidden in Wall’s car.
Furthernore, while Friesen was involved in the 1996 and 1997

of fenses, nothing indicates that Wall had acconplices in 1992.
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Fri esen herself could not have been a participant, having only
met Vall in 1995.

In short, the two sets of offenses do not share many
simlarities other than that they both involved marijuana.® As
the Eleventh G rcuit has stated,

We do not think that two offenses constitute a single course
of conduct sinply because they both involve drug
distribution. To so conclude would be, in the words of the
Fourth Grcuit,

to describe [the defendant’s] conduct at such a |evel
of generality as to eviscerate the eval uation of

whet her uncharged crimnal activity is part of the
“sanme course of conduct or common schene or plan” as
the offense of conviction. Wth a brushstroke that
broad, al nost any uncharged crimnal activity can be
painted as simlar in at | east one respect to the
charged crim nal conduct.

Maxwel |, 34 F.3d at 1011 (quoting United States v. Millins, 971

F.2d 1138, 1145 (4" Cir. 1992)); see also Hill, 79 F.3d at 1484

(stating that where two drug transactions are separated by nore
t han one year, a relevant conduct finding generally may not be
prem sed on the sole simlarity that the transactions invol ved

the sane drug).

Both parties cite United States v. Jackson, 161 F. 3d 24

(D.C. Cir. 1998), in support of their respective positions. In
Jackson, the court found that a 1992 drug transaction properly

constituted relevant conduct within the neaning of U S. S G

6 Nor is there a pattern of regularity in light of the
| engt hy separation between the 1992 offense and the 1996 and 1997
of fenses and the | ack of evidence of any illicit conduct between
t he two.
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8§ 1B1.3(a)(2) for purposes of sentencing the defendant for a
simlar 1996 drug transaction. See id. at 30. The court
reasoned that although both the tenporal and regularity prongs
were weak, the strength of the simlarity prong justified the

i nclusion of the 1992 offense as relevant conduct. See id. at
29-30.7 The court distingui shed several cases—+n which other
courts had held that an earlier offense separated by a | engthy
time interval fromthe offense of conviction was not part of the
sane course of conduct—en the ground that the simlarity of the
of fenses in those cases was weaker than in the case before it.

See id. at 29 (citing United States v. Fermn, 32 F.3d 674, 681

(2d Cr. 1994); United States v. Miullins, 971 F.2d 1138 (4" Cir.

1992); United States v. Kappes, 936 F.2d 227, 231 (6'" Cir.

1991)). Although the court conceded that a “four-year tine
i nterval makes the tenporal factor weak, and in many cases m ght
be difficult for another factor to outweigh,” ultimately it
concluded that the simlarity between the offenses justified the

rel evant conduct finding in that case. |d. at 30. The court

” The court described the simlarity of the offenses as
fol |l ows:

Here the “degree of simlarity” between the 1992 and 1996
deals is strong. Each was brokered by Rayful Ednond; each
i nvol ved, either actually or in Jackson’s perception, a
transacti on between Jackson and the Trujillo-Bl ancos; each
involved a neeting with an internmediary in the United
States; and each involved the transfer of large quantities
of cocai ne.

ld. at 29.
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noted, however, that “[a] ‘course of conduct’ is not alimtless
concept, and the limts are approached in this case.” 1d.

In the case at bar, the limts have been exceeded. The
tenporal distance between the offenses, the |ack of reqgularity,
and the weak simlarities between the offense of conviction and
the | ater offenses conpel us to conclude that the | ater offenses
cannot properly be considered as rel evant conduct for purposes of
sentencing Wall. W therefore conclude that the district court
clearly erred by including the 1996 and 1997 of fenses as rel evant
conduct in sentencing Wall for the 1992 offense. Because this
error was not harml ess, we vacate Wall’'s sentence and remand for
resent enci ng.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM Wal |’ s conviction but

VACATE WAl I’ s sentence and REMAND for resentencing in conformty

with this opinion.
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