IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50865

IN THE MATTER OF: J. R CANITON, JR ,

Debt or

RANDALL & BLAKE, | NC.

Appel | ant,
vVer sus
CHARLES R. EVANS; MARY E. EVANS; CI NDY RI CH
TI MOTHY N. RICH, KATHY HI CKS; KENNETH G
HI CKS; EVANS EQUI PMENT, INC.; OTl S FREEMAN;
and OSCAR MACKEY,

Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 19, 1999
Before JONES and WENER, Circuit Judges, and WALTER, District

Judge. ”
WENER, Circuit Judge:

At the core of this appeal is the issue of federal bankruptcy
jurisdictionunder 28 U . S.C. 81334(b). Plaintiff-Appell ant Randal |
and Bl ake, Inc. (“R&") is a judgnent creditor of J.R Canion, Jr.
(“Canion”). After Canion Filed for bankruptcy, R&B brought suit in

federal district court against several of Canion’s friends,

"‘District Judge of the Western District of Louisiana, sitting
by desi gnati on.



relatives, business associates, and enployees (collectively,
“defendants”),! alleging that they had conspired to interfere with
R&B' s efforts to collect on its judgnent. The district court
referred the case to bankruptcy court pursuant to 28 U S.C. 8§157.
At the close of R&B' s case-in-chief, the bankruptcy judge ruled in
favor of the defendants, finding R& had failed to prove that they
were anything nore than unwitting participants in Canion’s schene
to prevent R&B fromcollecting on its judgnent.

After trial, R& argued first to the bankruptcy court, then to
the district court, and nowto us, that the bankruptcy court | acked
jurisdiction to hear the case and, accordingly, R& should be
allowed to try its case again but in the district court. W find,
as did the other two courts, that at the tine the jurisdiction of
t he bankruptcy court was invoked, it was conceivable that R&B s
suit agai nst the defendants could have an effect on the bankruptcy
estate, and thus conclude that there was “related to” bankruptcy
jurisdiction under 28 U S.C. 81334(b). On the nmerits, R&B had the
burden of proving that the defendants intended to inpede R&B s
collection efforts. W find no clear error in the bankruptcy
court’s determnation that R&B failed to neet this burden. e

therefore affirmthe judgnent of the district court.

This group includes: Charles and Mary Evans (long-tine
friends of Canion); Evans Equipnent, Inc. (business owned by
Charl es and Mary Evans); Kathy and Kennet h Hi cks (daughter and son-
in-law of Canion); G ndy and Tinothy R ch (daughter and son-in-Iaw
of Canion); Qis Freeman (enployee of ACCO Il1); and Oscar Mackey
(Shar ehol der of ACCO I1).
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| .
FACTS & PROCEEDI NGS

R&B hol ds a non-di scharged judgnent against Cani on stenmm ng
froman unrel ated breach-of -contract action that R&B successfully
brought against Canion in his role as principal of Austin
Construction Conpany (“ACCO1”), a paving and excavati on busi ness.
R&B has repeatedly but unsuccessfully attenpted to collect on its
judgnent. According to R&B, the defendants, together with Canion
and his ex-wife, conspired to secret Canion’s assets and thereby
thwart R&B' s collection efforts. Al l egedly, as part of this
effort, sonme of the defendants incorporated ACCO Equi prent Rental,
Inc. (“ACCOI11") to which Canion transferred assets fromACCO | and
t hrough whi ch Cani on continued to operate his business.

Canion filed for protection under Chapter 7 of the Bankruptcy
Code in January, 1992. R&B filed a proof of claimin Canion’s
bankruptcy for $302,977.42, the anmount of its judgment, plus
i nterest. Three nonths later, R&B instituted the instant
proceeding in federal district court against the defendants and
Canion’s ex-wi fe, apparently wi thout nmaking Canion a party.? R&B's
conpliant includes a detailed account of fraud and deception by

Canion, his ex-wife, and the defendants.® The foll owi ng causes of

2Jurisdiction was based on the diversity of the parties. 28
U S. C 8§1332.

3The factual allegations in R&B's conplaint are that, to avoid
collection of the judgnent, Canion, his ex-wife, and the various
def endants engaged in certain bad acts, including: (1) engaging in
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action were pl eaded:

(1) tortious interference with judgnents;

(2) conspiracy to interfere with judgnents;

(3) actual and constructive fraud;

(4) conspiracy to defraud;

(5) fraudulent transfers; and

(6) alter ego liability.
The first four causes of action sound in tort; the |last two all ege
viol ati ons of the Texas Uni form Fraudul ent Transfer Act* and abuse
of the corporate form R&B’' s conplaint seeks the follow ng
monetary and injunctive relief: (1) A judgnent holding the
defendants personally liable to R& for the anount of Canion’s
judgnent®; (2) an order conpelling the defendants to identify
assets, proceeds of assets, and docunents relating to assets
belonging to Canion; (3) a decree setting aside the fraudul ent
transfers made by Canion to the defendants; and (4) dissolution of
ACCO I 1.

While the suit by R&B agai nst the defendants was pending in

district court, R& filed a conplaint in Canion’ s bankruptcy

fraudul ent transfers of real and personal property; (2) formng
ACCO I'l, a shamcorporation, for the purpose of hiding assets; (3)
falsifying financial statenents; (4) hiding property from the
federal marshal who attenpted to execute a Wit of Seizure; (5)
| yi ng about the ownershi p and wher eabouts of personal property; (6)
setting up a bogus security interest in assets to prevent their
sei zure and sale; and (7) Canion and his wife entering into a sham
divorce to create nultiple bankruptcy exenptions.

‘See Tex. Bus. & Comm Code §24.001 et seq.

SR&B did not seek to inpose personal liability on OGscar
Mackey; rather, it sought a judgnent canceling the stock Mackey
held in ACCO II.
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proceeding alleging that because of Canion’s fraudulent pre-
bankruptcy activities, his debts should not be discharged. The
court found that Canion had purposefully clouded title to property
on the eve of bankruptcy and therefore denied Canion a discharge
Wth respect to all creditors under alternative subsections of 11
U S C 8727.°

Thereafter, in the district court proceeding between the
defendants and R&B, the defendants noved to (1) join Canion’s
Chapter 7 bankruptcy Trustee as a plaintiff, arguing that she was
a necessary party, and (2) transfer the case to the bankruptcy
court that was adjudicating Canion’ s bankruptcy. Wiile the
def endants’ notion was pending, the Trustee filed her own notion
seeking to intervene as plaintiff in R&' s district court suit
agai nst the defendants, advancing that all of the causes of action
asserted by R&B agai nst the defendants were property of Canion’s
bankruptcy estate. Accordingly, the Trustee argued, she was “the
only proper party Plaintiff in all these causes of action.”

In response, R&B asserted that its “clains include clains

other than for fraudulent conveyances that would be non-core

611 U. S.C. 8727(a) provides that individual Chapter 7 debtors,
i ke Canion, shall be granted a discharge for all pre-petition
debts unl ess they engage in any one of an enunerated |ist of bad
acts. The bankruptcy court found that “every action taken by the
debtor [Canion] was a direct reaction to action that [R&B] had

taken.” It therefore denied Canion a discharge alternatively under
11 U.S.C. 8727(a)(3) (exception to discharge for failure to nmake
full financial disclosure), (4) (exception to discharge for

“bankruptcy crines”), and (5) (exception to discharge for failure
adequately to explain a |l oss or deficiency of assets).
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proceedi ng[s], but related to the bankruptcy court proceedi ng,” and
that it had “no objection to the transfer of this entire case to
t he bankruptcy court.” The district court allowed the Trustee to
intervene and transferred the proceeding to the bankruptcy court
for trial

On April 18, 1994, the first day of trial, the bankruptcy

court struck ACCO Il1’'s answers because it failed to conply with
bankruptcy court orders and sanctions. Consequently, the
allegations that ACCO Il was Canion’s alter ego were deened
admtted, the conpany was liquidated, and its assets (worth

approxi mately $200,000) were brought into Canion’s bankruptcy
est at e.

After five days of testinony, R&B concluded its case in chief,
and, sua sponte, the court entered a take nothing judgnent in favor
of the defendants, pursuant to Rule 52 of the Federal Rules of
Civil Procedure.’ Specifically, the court found that the
defendants “were being used as . . . tools unwittingly and
unknowi ngly by [Canion] and [that] they were duped |i ke everybody
el se.”

After the trial, the bankruptcy court inquired into the effect

of our recent decision in In re Educators G oup Health Trust.® In

The court did not rule on the plaintiffs’ (R&'s and the
Trustee’s) clains against Geneva Canion. These matters |ater
settled and are not before us on appeal.

825 F.3d 1281, 1284 (5th Cir 1994).
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response to this inquiry, R& for the first tinme argued that the
bankruptcy court | acked jurisdiction over all causes of action that
it had brought against the defendants. R&B urged that these
“clains are not core or ‘related to’ (noncore) proceedi ngs because
they are personal clains agai nst nondebtors [seeking] relief for
the direct injuries to R&B,” and, therefore, the district court’s
reference of those clains to the bankruptcy court was inproper.?®
R&B requested in the alternative that the bankruptcy court reverse
its substantive finding that R&B failed to neet its burden of
pr oof .

The court denied R&B' s notion as being wholly wthout nerit.
R&B then filed a notion in the district court, nmaking the sane
jurisdictional and substantive argunents. On the magistrate
judge’s recommendation, the district court denied R& s notion

hol di ng:

°l'n Educators, we were faced wth conpeting clains of
owner shi p of causes of action against third party nondebtors by the
bankruptcy trustee on one hand and individual creditors on the
other. W held that the nature of the injury for which relief is
sought determ nes who owns a given claim |f the conplaint alleges

infjury to the debtor that, in turn, injures all <creditors
indirectly, then the claimbelongs to the estate and is properly
asserted by the trustee; by contrast, if the conplaint alleges

direct (as opposed to derivative) injury to a creditor, the claim
belongs to the creditor. See 25 F.3d at 1284.

Inits post-trial notion requesting that the bankruptcy court
find that it was without jurisdiction, R& asserted that “[I]n
light of [Educators], [R&B s] clains agai nst nondebtors belong to
[ R&B] so they are not within the jurisdiction of this Bankruptcy
Court.” As R&B had, from the very beginning, asserted that it
owned all the clainms agai nst the defendants, it is difficult to see
how Educators |led R& to the revelation that bankruptcy
jurisdiction was | acking.
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The fraudul ent conveyance cl auses of action are “core”
clainms, 28 U S.C. 8157(b)(2)(H), and obviously belong to
the Trustee. [R&B] contends its causes of action agai nst
the Evans for (i) tortious interference with judgnent,
(ii) conspiracy tointerferewth judgnents, (iii) fraud,
(iv) conspiracy to defraud, and (v) receipt of fraudul ent
conveyances are outside the subject matter of the
bankruptcy court. Despite [R&]’'s protestations to the
contrary, each of these causes of action, even assum ng
they belong solely to R&B, “relate to” the Canion
bankr upt cy.

Furt her proceedings in the bankruptcy court followed, ' after which
R&B agai n appeal ed the adverse rulings of the bankruptcy court,
raising the sanme issues. The district court rejected R&B' s
argunents a second tine and this appeal foll owed.
1.
ANALYSI S

A. St andard of Revi ew

Federal courts nust be assured of their subject matter
jurisdiction at all tines. Both the bankruptcy and district

courts’ finding that they had subject matter jurisdiction is a

Sybsequent to R&B's first appeal to the district court, the
bankruptcy court issued an order regardi ng ownership of the causes
of action first brought by R&B:. In response to the Trustee’s notion
t o abandon as burdensone property (i.e., the causes of action over
which both R& and the Trustee had clained ownership) the
bankruptcy court ruled that (1) as the allegations that ACCOI Il was
Canion’s alter ego had been deened admtted and the conpany
liquidated and (2) as the fraudul ent conveyance suit had settl ed,
the question of the Trustee’s right to abandon these two causes of
action was noot. The court further held that R& owned the
remai ni ng causes of action so they were not subject to abandonnent
by the Trustee.

1See Bass v. Denney (In re Bass), 171 F.3d 1016, 1021 (5th
CGr. 1999).
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| egal determ nation that we review de novo.!® Wth regard to the
substantive elenents of the appeal, bankruptcy court rulings and
decisions are reviewed by this court under the sanme standards
enpl oyed by the district court hearing an appeal from bankruptcy
court, i.e., conclusions of |aw are reviewed de novo and fi ndi ngs
of fact are reviewed for clear error.*® M xed questions of fact and
| aw are revi ewed de novo.

B. Bankruptcy Court Jurisdiction

Federal <courts are courts of I|imted jurisdiction, and
bankruptcy courts are no exception. Their jurisdictionis “wholly
‘“grounded in and limted by statute.’””? 28 U S.C. 81334 lists the
followng four types of bankruptcy matters over which district
courts have jurisdiction:

(1) “cases under title 11";
(2) “proceedings arising under title 11";

(3) proceedings “arising in” a case under title 11; and
(4) proceedings “related to” a case under title 11

12|

d. iting Cal houn County v. United States, 132 F.3d 1100,
1103 (5th

(c
Cir. 1998)).

Bl d. (citing Shurley v. Texas Commerce bank (In re Shurley),
115 F. 2d 333, 336 (5th Gr. 1997)).

1¥1d. (citing Southmark Corp. v. Mrley (In re Southnmark
Corp.), 62 F.2d 104, 106 (5th Cr. 1995), cert. denied 516 U S
1093, 116 S. . 815, 133 L.Ed.2d 760 (1996); United States V.
Bl akeman, 997 U. S. 1042, 114 S. C. 687, 126 L.Ed.2d 654 (1994)).

15See Bass v. Denney (ln re Bass), 171 F.3d 1016, 1022 (5th
Cr. 1999) (quoting Celotex Corp. v. Edwards, 514 U S. 300, 307,
115 S. . 1493, 131 L.Ed.2d 403 (1995)).
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The first category refers to the bankruptcy petitionitself.® The
second, third, and fourth categories “operate conjunctively to
define the scope of jurisdiction. Therefore, it is necessary only
to determne whether a matter is at least ‘related to the
bankruptcy.”' 28 U S.C. 8157 enpowers district courts to refer
such proceedings to the bankruptcy court; thus, if R& s clains
against the defendants are at least “related to” Canion’s
bankruptcy, the district court’s referral of the proceeding to the
bankruptcy court was proper. 18

“Related to” is atermof art. As we recently explainedin In

re Bass: “Aproceedingis ‘related to’ a bankruptcy ‘if the outcone

8See Wod v. Wod (In re Wod), 825 F.2d 90, 92 (5th Cir.
1987).

7"Bass v. Denney, 171 F.3d at 1022 (quoting Wal ker v. Cadl e Co.
(In re Walker), 51 F.3d 562, 569 (5th Gr. 1995 (quoting In re
Wod, 825 F.2d at 93))).

1828 U. S. C. 8157 grants bankruptcy judges authority to “hear
and determ ne” (1) core proceedi ngs and (2) non-core proceedings if

all parties consent. See 8157(b)(1), (c)(2). In non-core “related
to” proceedi ngs, however, if all of the parties do not consent to
the referral, the district court nmay refer the case to the
bankruptcy court for hearings only. In such cases, “the bankruptcy

j udge shall submt proposed findings of fact and concl usi ons of | aw
to the district court, and any final order or judgnent shall be
entered by the district judge . . . .” 8157(c)(1).

Here, all of the parties consented to the reference; thus if
there was “related to” jurisdiction, the bankruptcy court had the
power both to hear the case and enter orders and judgnents even if
the case is a non-core proceeding. See 8157(c)(2); EDC wv.
Maj estic Energy Corp. (Inre Majestic Enerqgy), 835 F. 2d 87, 90 (5th
Cr. 1998) (“In this case, the parties consented to the mtter
bei ng determ ned by the bankruptcy judge. Consequently, even if
the matter is a non-core proceeding, a determnation by the
bankruptcy judge was proper as long as the matter was at | east
related to the bankruptcy case.”).
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of that proceedi ng could conceivably have any effect on the estate
being adm nistered in bankruptcy.’”?® R&B admits that this
proceedi ng shares conmmon facts with core proceedings in Canion’s
bankruptcy, but correctly points out that common facts al one are
insufficient to confer “related to” jurisdiction.?

The defendants argue that, as R&B consented to the
jurisdiction of the bankruptcy court at the tinme the case was
referred there by the district court, it cannot now claim that
jurisdiction is |acking. It is well settled, however, that the
subject matter jurisdiction of a federal court can be chal | enged at
any stage of the litigation (including for the first time on
appeal ), even by the party who first invoked it.? Furthernore,
parties cannot confer subject matter jurisdiction on federal

courts. ?? Consequently, R&B' s consent to the district court’s

Bass v. Denney (In re Bass), 171 F.3d 1016, 1022 (5th Cr.
1999) (quoting In re Walker, 51 F.3d 562, 569)). This test was
adopted fromThird Crcuit’s decisionin Pacor, Inc. v. Higgins (In
re Pacor), 743 F.2d 984, 994 (3d Cir. 1984). See In re Wod, 825
F.2d at 93.

20See, e.q9., Feld v. Zale Corp., 62 F.3d 746, 753 (5th Cir.
1995) (“Shared facts between the third-party action and t he debt or -
creditor conflict do not in and of thenselves suffice to nmake a
third-party action ‘related to’ the bankruptcy.”) (citing cases)).

2lSee Anerican Fire & Cas. Co. v. Finn, 341 US 6, 71 S.C
534, 95 L.Ed. 702 (1951); Veldhoen v. U.S. Coast Guard, 35 F.3d
222, 225 (5th CGr. 1994); Charles Alan Wight, Arthur R Mller &
Edward H Cooper, Federal Practice & Procedure 83522 at 67-69 (2d.
ed. 1984).

22Gee Sosna v. lowa, 419 U S. 393, 95 S. . 553, 42 L.Ed.2d 532
(1975).
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referral of this case to the bankruptcy court did not establish
bankruptcy “related to” jurisdiction.

R&B’' s argunment contesting jurisdiction is that if it

successfully prosecutes its clains against the defendants, its
j udgnent against Canion will not be extinguished; instead, the
judgnment will persist in favor of the defendants who will stand in
R&B’' s shoes as a judgnent creditor of Canion. This is so,

according to R&B, because if it successfully collects Canion’ s debt
from the defendants, they will be legally subrogated to R&B' s
ri ghts agai nst Canion. It follows, R&B insists, that whatever
m ght be the outcone of R&B' s suit agai nst the defendants, Canion
will still owe the same sum the only possible difference being to
whom the sumis owed.

There is aflawin R& s argunent regardi ng the application of
| egal subrogation to the instant facts: Although Texas courts
liberally apply the doctrine of |egal subrogation? in instances

when one person involuntarily pays the debt for which another

Z2ln Argonaut Ins. Co. v. Allstate Ins. Co., 869 S.W2d 537,
541 (Tex. App. 1993) the court explained the process of |egal
subrogation as foll ows:

Subrogation is the substitution of one person in the
pl ace of another, whether as creditor or as the possessor
of sonme lawful claim so that he who is substituted
succeeds to the rights of the other in relation to the
debt or claim By subrogation, a court of equity, for
t he purpose of doing exact justice between parties in a
gi ven transaction, places one of them to whom a | egal
ri ght does not belong, in the position of a party to whom
the right does bel ong. _McBroomBannett Pl unbing, Inc. v.
Villa France, Inc., 515 SSW2d 32, 36 (Tex. App. 1974).
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person is primarily liable,? legal subrogation — like all
equitable renedies —is sonetines denied to litigants who cone to
court with unclean hands.?® To prevail agai nst the defendants, R&B
woul d have to prove that they engaged in intentionally tortious or
fraudul ent conduct — exactly the type of conduct that has |ed
Texas courts to deny a renedy lying in equity, including |ega
subrogati on. 26

Assuming that R& should successfully collect from the
def endants the judgnent it hol ds agai nst Cani on, and assum ng t hat
the defendants’ f raudul ent conduct woul d preclude | egal
subrogation, the total anmounts due on clains against Canion’s
bankruptcy estate woul d be decreased. This decrease would inure to
the benefit all other unsecured creditors, each of whomwoul d t hen

share in the disbursenent that would otherw se have been paid to

241 d. at 542.

»See Lazy MRanch, Ltd. v. TXI COperations, LP, 978 S. W 2d 678,
683 (Tex. App. 1998) (“Under the doctrine of unclean hands, a court
may refuse to grant equitable relief to a plaintiff who has been
guilty of unlawful or inequitable conduct regarding the issue in
di spute.”); Schenk v. Halliday Real Estate, Inc., 803 S.W2d 361,
366 (Tex. App. 1990) (“It is well settled that a party seeking
equity cannot cone into a court with unclean hands.”).

26See Rotge v. Dunlap, 91 S.W2d 905, 908 (Tex. App. 1936)
(“The findings show fraud on [the part of the party seeking | egal
subrogation]. He does not cone into court wth clean hands, and is
therefore not in a position to invoke the equitable principles upon
whi ch | egal subrogation rests.”); Christian v. Manning, 59 S.W2d
234, 237 (Tex. App. 1933) (applying to |l egal subrogation the maxi m
that “one who seeks equity must cone into court with cl ean hands”);
Bell v. Franklin, 230 S.W2d 181, 185 (Tex. App. 1921) (sane).
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R&B. 27

Courts in other circuits that have faced this question have
held that a claim between two non-debtors that will potentially
reduce the bankruptcy estate’'s liabilities produces an effect on
the estate sufficient to confer “related to” jurisdiction. 2 W
note that at the time that the district court referred this

proceeding to the bankruptcy court,? the sequence of events that

271f, at the tinme of R&B' s suit agai nst Cani on, his bankruptcy

estate had al ready been adm nistered by the trustee —i.e., if al
property of the estate were coll ected, |iquidated, and the proceeds
distributed to creditors —then presunmably R&B' s potenti al danage

recovery against the defendants would have been limted to the
anount of the outstanding judgnent (that part of the judgnent not
pai d through bankruptcy), and no effect on the estate would have
been possible. 1In this case, however, at the tinme of the district
court’s reference, the estate had not been fully adm nistered. In
fact, after the case was referred to the bankruptcy court, the
trustee recovered and di stri buted over $200,000 to the creditors of
Canion’s estate, including distributions to R& that woul d not have

been made if its judgnent agai nst Cani on —and therefore its claim
agai nst his estate —had al ready been satisfied by the defendants.
25ee Owens Illinois, Inc. v. Rapid Anerican Corp (ln re

Celotex Corp.), 124 F. 3d 619, 626 (4th Cr. 1997) (finding “rel ated
to” jurisdiction when a creditor’s cl ai magai nst a non-debtor woul d
reduce its claimin bankruptcy); Kaonohi GChana, Ltd. v. Sutherland
(In re Sutherland), 873 F.2d 1302, 1306-07 (9th Cr. 1989)
(upholding “related to” jurisdiction over third-party action as
specific performance renmedy in third-party action would reduce
damages in breach of contract claim against bankruptcy estate);
National Union finre Ins. Co. v. Titan Energy, Inc., 837 F. 2d 325,
329 (8th Cr. 1988) (holding that a coverage dispute between the
debtor’s insurance conpany and a creditor was “related to” the
bankruptcy as a finding of coverage woul d reduce t he cl ai ns agai nst
the estate); Carr v. Mchigan Real Estate Ins. Trust (In re
M chigan Real Estate Trust), 87 B.R 447 (Bankr. E.D. Mch. 1988).

2Federal subject matter jurisdiction is tested when the
jurisdiction of the federal court is invoked. See Freeport-
McMDRAN, Inc. v. KNEnergy, Inc., 498 U S. 426, 111 S. . 858, 112
L. Ed. 2d 951 (1991); St. Paul Mercury Indemnity Co. v. Red Cab Co.,
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woul d reduce the clains agai nst Cani on’s bankruptcy estate was not
certain to occur; however, the law is well established in this
Crcuit, as in others, that, when testing “related to”
jurisdiction, an effect is not required to a certainty. Rather,

jurisdiction will attach on a finding of any conceivable effect.?

303 U S 283, 58 S.C. 586, 82 L.Ed. 845 (1938). General |y,
subsequent changes wi |l not divest jurisdiction. |d. This caseis
unusual in that the jurisdiction of tw separate federal courts
wer e i nvoked, and the basis for subject matter jurisdictionin each
court was different —the jurisdiction of the district court was
based on diversity under 81332, and the jurisdiction of the
bankruptcy court was based on bankruptcy “related to” jurisdiction
under 881334(b), 157. It was appropriate to test the district
court’s jurisdiction when the clai mwas brought, and t he bankruptcy
court’s jurisdiction at the tine of the reference. See Conti nental
National Bank of Mam v. Sanchez (In re Toledo), 170 F.3d 1340,
1346 n. 8 (11th Cir. 1999) (“The presence or absence of jurisdiction
must be evaluated based on the state of affairs existing at the
time the adversary conplaint was filed . . . not at sone later tine
when, for exanple, it was ultimately determ ned here that the
Estate had no interest in the [matter].”); Mller v. Kemra, Inc.
(In re Lento Gypsum 1Inc.), 910 F.2d 784, 788-89 & n.20; Cf. Smth
v. Commercial Banking Corp. (Inre Smth), 866 F.2d 576, 579-80 (3d
Cr. 1989).

%See In re Wod, 825 F. 2d at 94 (“Al though we acknow edge the
possibility that this suit may ultimately have no effect on the
bankruptcy, we cannot conclude, on the facts before us, that it
w || have no conceivable effect.”) (enphasis in original); Copelin
V. Spirco, Inc., 1999 W 445643 (3d. Cr. July 1, 1999) (“[T] he key
word is ‘conceivable.” Certainty, or even |likelihood [of effect on
the estate being adm ni stered i n bankruptcy] is not a requirenent.”
(internal quotation marks and citation omtted; alteration in
original)); In re Titan Enerqy, 837 F.2d at 325, 330 (8th Gr.
1988) (“[E]ven a proceeding which portends a nere contingent to
t angenti al effect on a debtor’s estate neets the broad
jurisdictional test [for “related to” jurisdiction].”); 1 Lawence
P. King, ColLlER ON BANKRUPTCY 83.01[4][c] at 3-26 (15th ed. 1998)
(“*[Alutomatic’ liability of the estate is not the sine qua non for
related to jurisdiction; all that is necessary is that there could
‘conceivably’ be sone effect upon the estate as a consequence of
the litigation in question.”).
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We find that at the tinme the district court referred the case
to the bankruptcy court (which is the time its jurisdiction is
tested), the outconme of this proceeding could have affected
Cani on’ s bankruptcy estate. W conclude, therefore, that the test
for “related to” jurisdiction has been net.

C. Factual sufficiency

R&B urges that if we find (as we have) that the bankruptcy
court had jurisdiction to try this case, we should neverthel ess
reverse on the grounds that it clearly erred inits ruling on the
merits. W decline to do so.

To prevail on its causes of action against the defendants, R&B
had to prove i ntentional nmi sconduct on their part.3 The bankruptcy
court, after hearing the live testinony of the wtnesses and
observing their deneanor, determned that the defendants were
unknowi ng participants in Canion’s plot to avoid collection on the
judgnent. The court further concluded that R&B coul d have, but did

not, seize assets belonging to Canion, choosing instead to pursue

3IR&B repeatedly cites to us the Texas Suprene Court case of
Castl eberry v. Banscum 721 S.W2d 270 (Tex. 1986) as standing for
the proposition that constructive fraud, which does not require
intent, was sufficient grounds for a court to disregard the
corporate formthereby extending liability to the sharehol ders —
in that case sone of the defendants. Castleberry was statutorily
overrul ed. In 1989, in response to Castleberry the Texas
| egi sl ature anended the Texas Business Corporation Act. Now, a
shar ehol der cannot be held |iable for corporate obligations unless
actual fraud is shown. See Tex. Bus. Corp. Act art 2.21(B); Puri
v. Mansukhani, 973 S.W2d 701, 713 (Tex. App. 1998).
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collection from the defendants because they constituted a “deep
pocket.”

The bankruptcy court based these conclusions on its
determ nation of the credibility of the witnesses —specifically,
the trial court found credible the testinony of the defendants
denying that they had acted with the intent to inpede R&B s
collection efforts. “The burden of showi ng that the findings of a
trial court are clearly erroneous is heavier if credibility of
witnesses is a factor in the [] court’s determnation.”® Only
rarely wll we depart fromthe trial court’s assessnent of the
credibility of the witnesses.® Qur review of the record satisfies
us that the findings of the trial judge in this respect are not
clearly erroneous.

L1,
CONCLUSI ON

R&B’' s chal | enge to t he bankruptcy court’s jurisdiction assunes
t hat eventual success against the defendants would automatically
lead them to be legally subrogated to R&B' s judgnent against
Cani on. As we have denonstrated, however, even though this outcone

woul d be possible, it is not inevitable. Another possibility is

32Theriot v. Parish of Jefferson, 1999 W. 624026 (5th G r. Aug.
17, 1999); Fed. R Cv. Proc. 52(a) (“due regard shall be given to
the opportunity of the trial court to judge of the credibility of
the wtnesses.”).

3] d.; Travelers Indem Co. v. Calvert Fire Ins. Co., 798 F2d
826, 836 (5th Cir. 1986).
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that R&B' s judgnent against Canion would be satisfied by the
def endants and R&B’' s cl ai magai nst Cani on’ s bankruptcy estate would
evaporate, thereby reducing the liabilities of the estate and
produci ng an effect sufficient to confer “related to” jurisdiction.
On the nerits, the bankruptcy court’s determ nation that R&B fail ed
to establish the fraudul ent i ntent necessary to hold t he defendants
(or any of them Iliable under any of the asserted causes of action
was not clearly erroneous. For the forgoing reasons the judgnment
of the bankruptcy court is, in all respects,

AFF| RMED.
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JONES, Circuit Judge, concurring:

| concur in Judge Wener’'s careful and conprehensive
opi ni on. | wite separately to point out a possible procedura
flaw that crept into this case and, while not material to its
resolution, applies to district courts’ responsibility for
bankruptcy cases. RBI, as part of its attack on the adverse
bankruptcy court decision agai nst the nondebtor defendants, noved
the district court to withdraw the reference of the adversary
proceeding. 28 U S.C. 8§ 157(d). The district court referred this
nmotion to a nmmgistrate judge who wote a detailed nenorandum
reconmendi ng deni al . The district court then issued its own
opinion, stating that it had reviewed the notion de novo, and
denied RBI's request. Referral of this notion to the nagistrate
j udge not only cost tine and duplicated judicial resources, but it
is al so questionable procedurally.

This court has held that nmagi strate judges may not rule

on appeals from deci sions of bankruptcy courts. M nerex Erdoel,

Inc. V. Sena, Inc., 838 F.2d 781 (5th Gr.) cert. denied, 488 U S

817 (1988). See also Allstate Ins. V. Foreman, 906 F.2d 123, 125

(5th Gr. 1990). Those decisions are predicated on 11 U S . C. 8§
158, which governs bankruptcy appeals, whereas this case was

presented as a notion to withdraw reference from the bankruptcy
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court to the district court and was referred to the nagistrate
judge pursuant to 28 U . S.C. 8§ 636(Db). It is not at all clear,
however, that 8 636(b) authorizes a “reference” to the magistrate
judge of what is essentially a notion challenging the propriety of
the “reference” of a case to a bankruptcy judge. 28 U. S.C. 8
157(a). Magistrate judges and bankruptcy judges enjoy equal status
to each other, and both are subject to the district court’s
control. The effect of reference to the nagistrate judge was to
seek a proposed ruling by one adjunct of the district court
concerning an action of another adjunct of the district court.
Prudence, at |east, would suggest that the district court should
decide on its own whether a continued reference to its adjunct
court is appropriate.

Wt hout detracting from the conscientious work of the
courts here, | lay it on the hearts of our |ower courts to be

careful of their prescribed boundari es.
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