IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50888

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appell ant-Cross- Appel | ee,

ver sus

JOHN STEPHEN GROSENHEI DER,

Def endant - Appel | ee- Cr oss- Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas, Austin Division

January 11, 2000
Bef ore GARWOOD, SM TH and BENAVI DES, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - cr oss- appel | ant John St ephen G osenhei der
(Gosenheider) was indicted for the receipt and possession of
conputer images of child pornography under 18 U S C 8§
2252A(a) (5) (B). After the district court denied his notion to
suppress the evidence taken fromhi s conputer, G osenhei der entered
a conditional guilty plea to one count of possession. The court
sentenced him to twelve nonths’ incarceration. G osenhei der
appeal s the denial of his suppression notion, and the governnent
appeal s the sentence. W affirmthe district court’s denial of the

suppression notion, but vacate the sentence and remand for

resent enci ng.



Facts and Proceedi ngs Bel ow

On Cctober 24, 1997, G osenheider dropped off his personal
conputer for repair work at Upgraders, a conputer repair shop in
Austin, Texas. While conducting a final quality assurance check of
the conputer on Thursday, October 30, 1997, Upgraders enployee
Patri ck Rowan (Rowan) di scovered an unusually | arge nunber of i mge
files, known as “JPG s”, on the conputer’s hard drive. Know ng
that JPG s in |arge nunbers often depict pornographic i rages, Rowan
opened sone of these files and found between two and five i mages of
child pornography. Rowan showed the images to his enployer,
Nat hani el Monks (Monks), the owner of Upgraders, as well as to two
ot her enpl oyees, all of whomagreed that the i nages depicted child
por nogr aphy. The repairs now conplete, the Upgraders staff
returned the conputer to the retail store for pick up.
Grosenhei der retrieved the conputer sonme tine |ater that day.?

At approximately 9:00 a.m the next norning, Friday, October
31, 1997, Monks contacted the Austin Police Departnent about the
i mges Rowan had di scovered. He spoke with Steven Meaux (Meaux),
a vice officer, and i nfornmed Meaux about the i mages he had seen and
the fact that the conputer was now back in Gosenheider’s
possessi on. Meaux arrived at Upgraders thirty to forty-five

mnutes later. His primary purpose was to identify and interview

! Upgraders occupi es two suites at either end of a strip shopping
mal | insouth Austin. Thefront suitecontainstheretail store, where
custoners interact with store personnel and pick up their repaired
conputers. The back suiteis the “tech shop” where the actual repairs
take place. Rowan, Mnks, and the others all viewed the i mages on
G osenhei der’ s conputer inthe tech shop suite. G osenhei der picked up
his conmputer fromthe retail store suite.
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the staff nenbers who had seen the i nages. Meaux first entered the
retail store, but an enployee directed himto the tech shop, where
Monks, Rowan, and the other enpl oyees who had seen the i mages were
wai ting. Wen Meaux got there, Monks told himthat G osenheider
had brought the conputer back that norning because the hard drive
was still not operating properly, and that Rowan had begun wor ki ng
onit in the tech shop. As Meaux began to interview the assenbl ed
enpl oyees, anot her enployee entered the tech shop and said that
G osenhei der had again returned to the retail store, asking about
his conmputer. Meaux told Monks to “stall” G osenheider by telling
himthe store needed to order additional parts. Mnks conplied,
and fromthe tech shop Meaux wat ched G osenhei der | eave the retai
store and drive away.

After G osenheider left, Meaux conpleted his interview of
Rowan, Monks, and the other enployees about the images they had
seen on the conputer. They told himthat the i nages depi cted young
girls approximately ten years old engaged in sexual conduct of
various ki nds. During this tine, Rowan had been working on his
repair of Gosenheider’s conputer, a process which took
approximately fifteen mnutes to conplete. There is sone dispute
—which the district court expressly declined to resol ve-whet her
Meaux then asked to see or Rowan offered to show hi mthe pictures.
In any event, Rowan attenpted to access the i nrages on t he conputer,
only to find them “locked”, that is, inaccessible wthout a
passwor d. The password |ock had not appeared the day before

Unabl e to override the | ock, Rowan asked anot her, nore experienced



Upgr aders enpl oyee, Cary Richardson (R chardson), for help. By
usi ng anot her i nage vi ewi ng program Ri chardson by-passed t he | ock.
Rowan t hen showed Meaux the inmages he had seen the day before, as
wel | as additional ones. After view ng between six and ten i nages,
Meaux “had seen enough” to determ ne that the conputer contained
depi ctions of child pornography.

At approximately 11:00 a.m, Meaux took the conputer from
Upgraders to his office at the Austin Police Departnent, and
contacted Theodore Siggins (Siggins), a special agent with the
United States Custons Service. Meaux advised Siggins of his
di scovery and asked if Siggins was interested in pursuing a federal
i nvesti gati on. Siggins agreed to take over the case, and
i mredi ately began preparing a search warrant affidavit. In his
affidavit, Siggins recounted the discovery by the Upgraders staff
of the pornographic inmages, G osenheider’s bringing the conputer
back to Upgraders, and the call from Monks to Meaux. He did not
mention Meaux’s viewing of the imges or his seizure of the
conput er. At approximately 4:30 p.m that afternoon, Siggins
applied for and received a warrant to search the conputer froma
United States Magi strate Judge.

After obtaining the warrant, Siggins secured the conputer
from Meaux and took it to Upgraders, where he informed Mnks that
he had a warrant for the conputer and would return it to Upgraders
once he had finished searching it. Siggins then took the conputer
back to his office and nade a backup i mage of the conputer’s entire

hard drive. He analyzed the inmage on one of the governnent’s



conputers, and found that G osenheider had subscribed to Forte
Agent, an on-line service that enables subscribers to access
vari ous “newsgroups” on the Internet.? G osenhei der had subscri bed
to fifteen newsgroups, thirteen of which featured imges and
nessages concerning child pornography.® Siggins found that from
t hese newsgroups G osenheider had downl oaded over 500 images of
young females, ages ten to fourteen, engaged in various sexually
explicit acts. G osenheider had al so established over 250 files,
each of which contained at | east one i mage of child pornography and
sonetines included textual commentary with the inage. Si ggi ns
determ ned further that G osenheider had viewed many of these
i mges nore than once because the “creation date” on the files
sonetinmes differed fromthe “last access date”, neaning that the
file had been nodified or viewed after being downl oaded. Based on
t hese findings, Siggins applied for and recei ved anot her warrant to
search G osenheider’s honme in Austin.

On the foll owi ng Monday, Novenber 3, 1997, Siggins returned
the conputer to Upgraders in anticipation of a “controlled
delivery.” Grosenheider’s wife picked up the conputer from
Upgraders that sanme day and took it back to their hone. Federal
agents followed Ms. Gosenheider to the residence; upon her

arrival, they executed the search warrant. The agents seized the

2 A “newsgroup” is an Internet site organi zed around a single
topic. Like abulletinboard, a newsgroup enabl es i ndi vi dual s t o post
files, such as text nessages or i mages, whi ch ot her viewers may t hen
read or downl oad onto their own conputers.

3 El even of the newsgroups hadtitles that clearly indicatedthat
they dealt with child pornography.
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conputer, but did not find any additional child pornography at the
resi dence.

G osenheider was indicted and charged with (1) Receipt of
Vi sual Depictions of Mnors engaged in Sexually Explicit Conduct in
violation of 18 U.S.C. § 2252(a)(2), and (2) Possession of Visual
Depi ctions of Sexual Activities by Mnors in violation of 18 U S. C
8§ 2252A(a)(5)(B). On February 26, 1998, Gosenheider filed a
motion to suppress the evidence seized from his conputer and
residence. Wiile conceding that the first search of his conputer
by Rowan was a private search, and therefore not subject to the
Fourth Anendnent, G osenheider challenged the second search by
Meaux. Specifically, he alleged that Meaux’s breaking (with the
hel p of Upgraders enpl oyees) the password | ock, view ng nore i nages
t han Rowan had seen, and subsequently seizing the conputer violated
Grosenheider’s rights under the Fourth Amendnent. The district
court conducted two evidentiary hearings, on March 13 and May 1,
1998, and denied the notion in a May 11, 1998 nenorandum order.
The followng day, My 12, Gosenheider entered a conditional
guilty plea to the possession charge (Count 11), pursuant to which
he reserved the right to appeal the denial of his suppression
nmotion. The renmai ning count was di sm ssed.

The district court conducted a sentencing hearing on July 31,
1998, and found that G osenheider’'s total offense |evel was

ei ghteen, with an applicabl e i ncarcerati on range of twenty-sevento



thirty-three nonths.* Apparently reasoning that G osenheider’s
case bore little resenblance to the “pornography” cases the court
had previously sentenced, which (with one exception) had all
i nvol ved “perverted people with a long track record of harmto
others,” the district court departed downward and sentenced
G osenheider to twelve nonths incarceration, followed by a three-
year term of supervised release.® 1In the court’s opinion, this
sentence was anply sufficient,® though the court plainly doubted

its legality.’

4 Under U S.S.G 8§ 2.4, Gosenheider’'s initial total offense
| evel was twenty-one: fifteenfor violating 18 U. S. C. § 2252A(a) (5) (B);
two for the specific offense characteristic of material involving a
pr epubescent mnor; two for the characteristic of possessingten or nore
i mages depicting the sexual exploitation of a mnor; and two for the
characteristic of obtainingthe material by using a conputer. Because
it found that Grosenhei der accepted responsibility for his actions,
however, the district court reduced his of fense | evel by three, pursuant
to section 3E1.1. G osenheider had no prior convictions.

5> Bef ore pronounci ng sentence on G osenhei der, the district court
made prelimnary remarks, i ncludingthefollow ng: “So that everybody
knows where we stand, | amconcerned with the guidelinesinthis case.

| think they’re wong. |’ mnot-not that | have one second of doubt t hat
what you did was not only illegal but just terrible. But the guidelines
inthis particular case, it seenstone, arejust toohigh. | don't see

that it does anybody any good to put you away for three years in prison

: | don’t believe that the sentencing conm ssion had a case in
m nd where we have a person who's 38 or 39 years old, never been in
trouble really, have zero points on crimnal history, whether it be
curiosity or just absol ute perversiontoutilizehis conputer inthis
way . . . . Sol’mjust givingeverybody fair warning, | don't likethis
case, | don’t |like the def endant very nmuch, don’t |i ke the guidelines
very much, don’t |ike the |aw very nuch.”

6 “Twel ve nonths in the penitentiary i s not easy for anybody. |
t hi nk you’ ve been nore than sufficiently punished for anintelligent
person, and | don’t think you're going to do this again.”

"*“l state in the record that as far as |'’mconcerned . .
[this] isanillegal sentence and | do not have the authority to do it
under t he express provi sions of the guidelines. But this case andthe
United States wi I | not be any better off by putting M. G osenhei der in
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G osenhei der now appeals the district court’s denial of his
nmotion to suppress. The United States appeals G osenheider’s
sent ence. W affirm the denial of the suppression notion, but
vacate the sentence and remand for resentencing.

Di scussi on
Grosenheider’s Mdtion to Suppress

G osenhei der contends that the district court erred i n denying
his notion to suppress the evidence obtained from his conputer
Specifically, he argues that Meaux’s search of the conputer, during
whi ch Meaux viewed i mages of child pornography with help from and
inthe presence of Upgraders enpl oyees, was illegal, as was Meaux’s
subsequent warrantless seizure of the conputer. We concl ude,
however, that because Si ggi ns obtai ned t he evidence by | awful neans
i ndependent of Meaux’s search or seizure, the evidence used agai nst
G osenhei der was not the “tainted fruit” of any illegality. Under
the “independent source” doctrine, we conclude that this evidence
should not be suppressed. W therefore affirm the denial of
G osenhei der’ s noti on.

This Court will accept a district court’s factual findings on
a notion to suppress based on live testinony at a suppression
hearing “unless clearly erroneous or influenced by an incorrect
viewof the law.” United States v. Wlson, 36 F. 3d 1298, 1303 (5th
Cr. 1994). Wen reviewing the district court’s ruling, we wll
“view the facts in the light nost favorable to the prevailing

party.” United States v. Howard, 106 F.3d 70, 73 (5th Cr. 1997).

jail for three years and |'’mnot going to do it.”
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Qur review of the district court’s interpretation and application
of lawis de novo. See United States v. Bl ocker, 104 F.3d 720, 725
(5th Gir. 1997).

A.  Meaux’s Search of the Conputer

G osenhei der first argues that Meaux’ s search of the conputer,
during whi ch Upgraders staff hel ped by-pass the password | ock, was
illegal. At the outset, he rightly concedes that the initial
search by Rowan did not violate the Fourth Amendnent, which only
i nplicates searches and sei zures by governnental agents or those
working for them See United States v. Jacobsen, 104 S. Ct. 1652,
1656 (1984); Bl ocker, 104 F.3d at 725. He contends, however, that
by breaki ng the password | ock, the second search exceeded t he scope
of the initial private search, and, lacking a warrant, was
therefore illegal. W do not reach the nerits of this argunent,
but instead affirm the district court’s determnation that the
evidence from G osenheider’s conputer is adm ssible under the
“i ndependent source” doctrine. See United States v. Register, 931
F.2d 308, 311 (5th G r. 1991) (refusing to consider whether exigent
circunstances justified a warrantl ess entry because t he i ndependent
source doctrine applied).

The exclusionary rule of the Fourth Amendnent generally

prohibits the introduction at trial of not only primary evidence

obtained as a direct result of an illegal search or seizure, but
al so evi dence di scovered |l ater that is derivative of anillegality,
or constitutes “fruit of a poisonous tree.” Segura v. United

States, 104 S. Ct. 2280, 2284 (1984) (citing Weeks v. United States,



34 S.Ct. 341 (1914) and Nardone v. United States, 60 S.Ct. 266, 268
(1939)). The primary |imt on this rule is that otherw se
suppressible evidence will still be admtted if the connection
between the alleged illegality and the acquisition of the evidence
is “so attenuated as to dissipate the taint.” Nardone, 60 S.Ct. at
268; see also Segura, 104 S.Ct. at 3391 (rejecting the notion “that
evidence is ‘fruit of the poisonous tree’ sinply because ‘it would
not have cone to light but for the illegal actions of the police ")
(citations omtted). One exanple of this “attenuation” limt is
known as the “independent source” doctrine, which permts the
i ntroduction of unlawfully di scovered evi dence when t he police have
acquired that evidence through a distinct, untainted source. See
Silverthorne Lunber Co. v. United States, 40 S.Ct. 182, 183 (1920);
Segura, 104 S. Ct. at 3391. Animating this doctrine is the
recognition that the goal of the exclusionary rule is to put the
police “in the sane, not a worse, position that they would have
been in if no police error or msconduct had occurred.” N Xx V.
Wllians, 104 S.C. 2501, 2509 (1984). “When the chall enged
evi dence has an independent source, exclusion of such evidence
woul d put the police in a worse position than they woul d have been
in absent any error or violation.” |Id.

In Murray v. United States, 487 U.S. 533, 537 (1988), the
Suprene Court held that the i ndependent source doctrine extends to
evidence “initially discovered during, or as a consequence of, an
unl awf ul search, but |ater obtained i ndependently fromactivities

untainted by the initial illegality.” \Wether Maux’'s assisted
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breaki ng of the password | ock and subsequent viewi ng of the JPG

imges on the conputer’s hard drive were illegal, there is no
causal link between those activities and Siggins’s | ater search and
sei zure of the conputer pursuant to his valid warrant. |ndeed, it

is undi sputed that Siggins obtained his search warrant by relying
solely on the statenents by the Upgraders enpl oyees to Meaux. He
never nentioned to the Magistrate Judge the fact that Meaux had
viewed the images, or that he still possessed the conputer.
Consequently, the search did not taint the Magistrate Judge’s
decision to issue the warrant, which the district court found “the
gover nnent obtai ned exclusively on the basis of Rowan’s initi al
private search of the [conputer] files.” See id. at 541 (applying
i ndependent source doctrineto |ater search in which affidavit nade
no nmention of earlier unlawful search).

In addition to requiring that the decision nmaki ng process of
the judicial officer issusing the warrant be shielded from the
earlier alleged illegality, Mirray al so nandates that the district
court find that the agents woul d have sought the warrant even if
that illegality had never taken pl ace. See id. at 542-43 & n.3
(“[What counts is whether the actual illegal search had any effect

in producing the warrant.”).® The district court satisfied this

8 Despite beingfraned as part of the independent source anal ysi s,
this requirenent bl eeds intothe “inevitabl e di scovery” doctrine, which
renders t he excl usionary rul e i nappli cabl e t o ot herw se suppressible
evidence i f that evidence would i nevitably have been di scovered by
| awf ul means. See 5 WAYNE R. LAFAVE, SEARCH AND SEI ZURE: A TREATI SE ON THE
FOURTH AVENDVENT 8§ 11.4(a) (3d ed. 1996). The reason for this slippage
bet ween the two doctrines is that they are actually two sides of the
same coin. As the Murray Court recogni zed, inevitabl e discoveryisno
nmor e t han “an extrapol ati on” of t he i ndependent source doctrine: “Since
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requi renment by finding “credible” Siggins's testinony that the
W tness statenents by the four Upgraders enpl oyees, all of whom
agreed that the i mages depicted child pornography, were sufficient
to pronpt his decision to seek the warrant. The district court
also found “[i]f Meaux had not viewed the images, the Court is
certain that Siggins would neverthel ess have sought and obtained a
search warrant for the defendant’s conputer.” These findings are

supported by the record and are not clearly erroneous.

B. Meaux’s Seizure of the Conputer

Grosenheider next argues that Meaux’'s seizure of the
conputer—-his taking it from Upgraders and holding it for the four
or five hour period until Siggins secured it wth the search
warrant—-was illegal. According to Grosenheider, even if Meaux’'s
search was reasonable, the seizure was not, and in any event the
i ndependent source doctrine does not apply to illegal seizures. W
reject Gosenheider’s latter argunent as unsupported by precedent,
and consistent with our discussion of Meaux’s search, do not
address the question of the seizure's reasonabl eness because
Siggins's “re-seizure” of the conputer elimnated any taint from
Meaux’ s initial seizure.

Citing a passage in part IV of the opinionin Segura v. United

the tainted evidence would be adm ssible if discovered through an
i ndependent source, it should be admssibleif it inevitably would have
been di scovered.” Mirray, 487 U. S. at 539; see al so LAFAVE at § 11. 4(a)
(referringtoinevitabl e discovery as “avariation” ontheindependent
source doctrine). W observe that the decision not to suppress the
evidence inthis case-with regard to both the search and sei zure by
Meaux—coul d be uphel d under either doctrine.

12



States, 104 S. Ct. 3380, 3386-90 (1984), G osenhei der contends that
the independent source doctrine is inapplicable to illegal
sei zures, and woul d have us announce a rule that the occurrence of
all such seizures automatically nandates the suppression of any
evi dence seized. This we decline to do. In Segura, the Suprene
Court held that two officers’ illegal entry into an apartnent did
not require suppression of evidence later discovered at the
apartnent pursuant to a valid, independent search warrant. The
def endants argued that during the first illegal entry the officers
had “seized” all the contents of the apartnent and therefore the
evi dence should be suppressed. In part IV of Chief Justice
Burger’s opinion for the Court—a portion of the opinion joined in

only by Justice O Connor-the follow ng sonmewhat cryptic passage

appears:
“Plainly, this argunent is advanced to avoid the
Sil verthorne < ndependent source’ exception. |If all the
contents of the apartnent were <«eized at the tinme of
the illegal entry and securing, presunmably the evidence

now chal | enged woul d be suppressi ble as prinmary evi dence

obtained as a direct result of that entry.” 104 S.Ct. at

3386.

Grosenheider argues that this |anguage establishes that a
| ater independent “re-seizure” can never cure an initial illegal
seizure. It is far fromclear, however, whether this nurky dicta
actual ly supports that proposition. Mreover, it is unlikely that
such a broad and mandatory application of the exclusionary rule
woul d be so cryptically announced. Further, only one other Justice

joined Chief Justice Burger in this part of the opinion, and the

| anguage is thus not binding on |ower courts. See al so Joshua
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Dressler, A Lesson in Incaution, Overwork, and Fatigue: The
Judicial Mscraftsmanship of Segura v. United States, 26 Wi & MaRY
L. Rev. 375, 416 (1985) (“Part IVis, in fact, a concurring opinion
by two justices, and can be deleted wthout affecting the
opinion.”). Finally, the Court’s later opinion in Mirray
specifically cites Segura yet never notes that it stood for the
proposition Grosenhei der suggests.

In fact, the Mrray Court specifically found that an
i ndependent “re-seizure” can cure an earlier illegal seizurein the
sane way a valid later search can cure an earlier illegal one.
Murray, 487 U.S. at 542. Eschew ng the “netaphysical” distinction
bet ween searches and sei zures, the Court observed that “[s]o |ong
as a later, lawful seizure is genuinely independent of an earlier,
tainted one (which may well be difficult to establish where the
seized goods are kept in the police’ s possession) there is no
reason why the i ndependent source doctrine should not apply.” Id.
In this case, it is clear that neither Siggins nor Meaux made any
use of the conputer while Meaux held it for five hours: Meaux
sinply safeguarded it, while Siggins conducted his analysis of the
hard drive's contents after he obtained the untainted warrant and
made a proper seizure. Regardl ess of the propriety of Meaux’s
seizure, there is no question that Siggins’'s “re-seizure’” was
i ndependent fromit.

G osenhei der does not specifically contend that matters woul d
have eventuated differently had Meaux not seized the conputer and

taken it to his office. Nor does he explain, or anything in the
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evi dence suggest, how this mght be so in light of the district
court’s adequately supported findings that the search warrant was
“obt ai ned exclusively” on the basis of the initial private search
and woul d have been obtained by Siggins—-who did not possess or
exam ne the conputer until he received the warrant-even if “Meaux
had not viewed the inmages.” The only theoretically possible basis
on which a contention that there would have been a different
ultimte outcone could be grounded is that, in the four or five
hour interval between Meaux’s seizure of the conputer and Siggins’
securing it pursuant to the warrant, G osenheider (or soneone on
his behalf) mght have reclainmed the conputer from Upgraders and
either purged it of all the child pornography or thrown it away
where it could not be found.® The Segura court explicitly rejected
that very sort of contention, stating:

“I't may be that, if the agents had not entered the

apartnent, petitions m ght have arranged for the renoval

or destruction of the evidence, and that in this sense

the agents’ actions could be considered the ‘but for’

cause for discovery of the evidence. But at this

juncture, we are remnded of Justice Frankfurter’s

war ni ng that ‘[ s]ophi sticated argunent nmay prove a causa

connection between i nformati on obtained through [illegal

conduct] and the Governnent’s proof,’ and his adnonition

that the courts should consider whether ‘[a]s a matter of

good sense . . . such connection nmay have becone so

attenuated as to dissipate the taint.” Nardone, 308 U S.

at 341, 60 S.C. at 268. The essence of the dissent is

that there is sonme ‘constitutional right’ to destroy

evi dence. This concept defies both logic and comon

sense.” 104 S. . at 3391.

W shoul d make clear that while we affirmthe district court’s

There is nothing in the record to suggest that in this interval
G osenhei der ever attenpted or intendedtoretreive the conputer or that
he was ever awar e t hat t he conput er had been renoved fromUpgr aders or
that the authorities were involved or interested.
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hol di ng that the evidence should not be suppressed, we decline to
follow its lead in resolving the legality of the Meaux seizure

itsel f. Under the independent source doctrine, we conclude that

10 W not e that t he Meaux sei zure, lasting only for afewhours and
execut ed nerel y for the purpose of guardi ng the conputer until a warrant
coul d be obt ai ned, does appear reasonable. See, e.g., United States v.
Pl ace, 103 S. . 2637, 2641 (1983) (“Were |l awenforcenent authorities
have probabl e cause to believe that a contai ner hol ds contraband or
evi dence of a crine, but have not secured a warrant, the Court has
interpretedthe [ Fourth] Amendnent to permt sei zure of the property,
pendi ng i ssuance of awarrant toexamneits contents, if the exigencies
of the circunstances denmand it or sone ot her recogni zed exceptiontothe
warrant requirenent is present.”). The ultimate hol di ng of Pl ace was
that a 90 m nut e detenti on of | uggage was toolongto bejustifiedonly
by reasonabl e suspi ci on wher e probabl e cause was | acki ng. |d. at 2645
(“The I engt h of the detention al one precl udes t he concl usi on t hat the
sei zure was reasonabl e i n t he absence of probabl e cause”). That hol di ng
i s i napposite here because t here was probabl e cause fromt he i ncepti on
of the conputer’s detention, and the four or five hour duration of the
detentionuntil the warrant was procured was pl ai nl y reasonabl e. See,
e.g., United States v. Martin, 157 F.2d 46, 53-54 (2nd Cr. 1998);
United States v. Respress, 9 F. 3d 483, 484-86 (6th Cr. 1993); United
States v. Lewis, 902 F. 2d 1176, 1180 (5th Cr. 1990); United States v.
Jodoin, 672 F.2d 232, 235-36 (1st Gr. 1982) (Breyer, Crcuit Judge).

The district court, however, found no exigent circunstances to
justify the seizure. Notingthat Meaux wat ched G osenhei der drive away
fromUpgr aders before he sei zed t he conputer, the court assertedthat
“there was absolutely no possibility that the evidence of child
por nogr aphy was about to be del eted or destroyed” by G osenhei der.
| nstead, the court foundjustificationfor the search under the plain
vi ew doctrine, which we do not address.

The di strict court’s factual findi ngs are sonewhat conf usi ng on
this point. Thedistrict court’s only responsetothe potential concern
that i f the conputer were not detai ned G osenhei der m ght retrieveit
and delte the i mages was that Meaux coul d have “sunmmon[ed] anot her
officer tostay wwth the conputer” at Upgraders whil e a search warr ant
was sought. The puzzling fact isthat this act woul d have ef f ect uat ed
an equal Iy “meani ngful interference” wth G osenhei der’s possessory
interestsinhis conputer as didthe actual sei zure. See Jacobsen, 104
S.C. at 1656. Wefindit difficult to distinguish between sumoni ng
anot her officer to keep the conputer froml eavi ng the store and sei zi ng
the conputer itself. As it made no difference to any legitinate
i nterest of Grosenhei der that the conputer was taken to Meaux’s of fice
rather than | eft under police guard at Upgraders, the fact that the
former rather thanthe latter alternative was foll owed, shoul d not be
the basis for suppression. See id. at 1661-63. In any event, the
i ndependent source doctrine renders the legality of the seizure
ultimately irrel evant.
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any illegality that may have been part of Meaux’ s seizure did not
affect the propriety of Siggins’s actions in any way, and the
evi dence was therefore adm ssi bl e.
1. G osenheider’s Sentence

At the sentencing hearing, the district court departed from
the applicable guideline range of twenty-seven to thirty-three
nont hs and sentenced G osenhei der to twelve nonths’ incarceration.
We review a district court’s decision to depart dowward fromthe
Sentencing Cuidelines for an abuse of discretion. See Koon v.
United States, 116 S.Ct. 2035, 2047 (1996).

The Sentencing Guidelines purport to carve out a “heartland,”
a set of “typical cases enbodying the conduct that each guideline
describes.” U S S .G Ch. 1, Pt. A4.(b). A sentencing court may
consider departing from the applicable sentence range when it
encounters an atypical case, “one to which a particul ar guideline
l'inguistically applies but where conduct significantly differs from
the norm” | d. Before it may do so, the district court nust
“articulate [the] relevant facts and valid reasons why the
circunstances of [the] case” nerit departure. United States v.
Wnters (Wnters 1), 105 F.3d 200, 208 (5th G r. 1997); see also
United States v. Threadgill, 172 F.3d 357, 376 (5th Gr. 1999)
(defining the relevant inquiry as asking whether a case is “so
unusual as to warrant a departure under the Guidelines”).
Accordingly, the district court must engage in the follow ng
i nquiry:

“(1) What features of this case, potentially, take it outside
the Quidelines <eartland’ and nmake it a special, or unusua
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case?

(2) Has the Sentenci ng Conm ssi on forbi dden departure based on

t hose features?

(3) If not, has the Conm ssion encouraged departures based on

t hose features?

(4) I'f not, has the Comm ssi on di scouraged departures based on

t hose features?” Koon, 116 S. Ct. at 2045.

If a district court finds “an aggravating or mtigating
circunstance that was not adequately taken into consideration by
the Sentencing Commission in formulating the guidelines,” it may
consi der departing on that basis under the first question of the
Koon anal ysi s. ld. at 2044. \When doing so, the district court

must keep in mnd the Conm ssion’s expectation that departure based

on grounds not nentioned in the gquidelines wll be *“highly
infrequent.” 1d. at 2045. Despite this exhortation, a review ng
court wll afford substantial deference to the district court’s

decision to depart. See Wnters |, 105 F.3d at 205.

This deference, however, is not boundless. “Subst ant i al
def erence has never been synonynous wth carte bl anche approval of
a sentencing judgnent in the face of legal error. | ndeed, when
reviewing the basis for a dowward departure, our function as a
court of appeals would be rendered superfluous if <substantial
deference’ operated as a talisman to ward off scrutiny of this
court.” United States v. Wnters (Wnters 11), 174 F.3d 478, 482
n.1 (5th Gr. 1999). It is clearly established that in order to
justify departure based on a factor not listed in the guidelines,
a district court must find on the record that “facts or
ci rcunstances of a case renopve that case from the <eartland of

typi cal cases enconpassed within the guideline.” |Id. at 482; see
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also United States v. Harrington, 82 F.3d 83, 87 (5th Gr. 1996).
The district court did not articulate any acceptabl e reason

for departure, as the court itself seened to recognize whenit said

that “as far as I’mconcerned . . . [this] is an illegal sentence
and | do not have the authority to do it wunder the express
provi sions of the guidelines.” And, of course, disagreenent with

the guidelines or with a particular guideline, also expressed by
the district court in this connection, is not an acceptabl e basis
for departure.?!

The cl osest the district court cane inthis case to an attenpt
to justify a permssible departure were its observations that al
but one of the court’s prior “pornography” cases had been “fairly
obvi ous cases of perverted people that had a |l ong track record of
harmto others” (the one exception being “a young col | ege boy who
was shy, that’'d gotten sone pictures”), while here a psychiatri st
whom def ense counsel had exam ne G osenheider “would have found
enough to investigate further if there was an i nm nent probl em on

the surface of M. G osenheider’s life.”' These observations are

I\Whil e we appreciate the district court’s candor and synpat hi ze
withitsfrustrationat what it felt to be the guidelines’ overly severe
treatment of the offense specifiedin 8§ 2252A(a)(5)(B), the Court of
Appeal s | acks the uxury of affirm ng a properly chal |l enged sentence
which it deens illegal or illegally inposed.

12The Presentence Report reflects the followi ng, to which the
district court was doubtless referring, viz:

“According to G osenheider, he has not been through
counseling prior to the instant offense. The defendant
provided the probation officer with a copy of a letter
witten by Dr. George Parker on February 22, 1998. According
tothisletter, it isthe doctor’s opinionthat G osenhei der
is not a pedophile and does not have pedophiliac
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doubt| ess best understood in the context of the district court’s
earlier statenent that “I don't believe that the sentencing
comm ssion had a case in mnd where we have a person who's 38 or 39
years old [ G osenheider’s approxi mate age], never been in trouble
really, have zero points crimnal history, whether it be curiosity
or just absolute perversion to utilize his conputer in this way .

"  The court also remarked to G osenheider, “l don't think
you’'re going to do this again.”

I nsofar as the district court nmay have determ ned that this
was not a “heartl and” section 2252A(a)(5)(B) violation because the

defendant did not have a record of “harmto others,” his rel evant
conduct did not include “harmto others,” and he did not have a
propensity to nolest children, we disagree. A defendant’s prior
crimnal record is taken into account in his crimnal history
score, and if G osenheider had had a record his guideline range
woul d have been even higher. Wth respect to harmto others, that
is no part of the section 2252A(a)(5)(B) of fense, which, apart from
the jurisdictional elenent, nerely i nvol ves know ng possession. In
this connection, it is wunclear whether the district court’s

reference to its other “pornography” cases referred to section

2252A(a) (5)(B) cases or consisted nostly of cases where an el enent

characteristics nor does he have t endenci es t owards | yi ng,
mani pul ati ng, conni ng, or deceiving others. Dr. Parker’s
concl usi ons appear to be based on psychol ogi cal assessnent
interviews . . . These assessnents/tests are based on
Grosenhei der’s responses and are self reporting. The
eval uati on does not state if any physi ol ogi cal (exanpl e: Abel
screen) or pol ygraph testing was conducted. The eval uati on
|l etter does note that G osenheider experienced several
psychol ogi cal traumatic events . ”
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of the offense involved sone actual sexual exploitation of
children, such as, for exanple, 18 U S. C. § 2251(a) (causing,
transporting or seeking a mnor to engage in actual or simulated
sexually explicit conduct for the purpose of producing visual
depiction thereof). See also 18 U S.C. § 2252(a)(1)-(3)
(trafficking in visual depictions of mnors engaged in sexually
explicit conduct).®® The guideline for sinple possession of child
por nogr aphy, section 2@&.4, provides for a base offense |evel of
15, while the guideline applicable to the trafficking offenses,
section 2@&2.2, carries a base offense |l evel of 17 and provides for
a five level enhancenent “[i]f the defendant engaged in a pattern
of activity involving the sexual abuse or exploitation of a mnor.”
The guideline for the causing, transporting or seeking offense
(section 2251(a)), section 2@&.1, carries a base offense | evel of
27. Both the sinple possession (section 2Q&.4(c)(1)) and the
trafficking (section 2@&.2(c)(1)) guidelines provide that “[i]f the
of fense i nvol ved causing, transporting, permtting, or offering or
seeking by notice or advertisenent, a mnor to engage in sexually
explicit conduct for the purpose of producing a visual depiction of
such conduct, apply 8§ 2&.1.” The sinple possession guideline
(section 2@&2.4(c)(2)) also provides that “[i]f the of fense i nvol ved
trafficking in material involving the sexual exploitation of a
mnor . . . apply 8 2&.2.” It is clear that Congress established

a series of distinctly separate offenses respecting child

Bl ndeed, it is unclear whether the court’s remarks enbraced
por nogr aphy ot her than chi | d por nography. See, e.g., 18 U S.C 88 1460-
1463, 1465, 1466.
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por nography, with higher sentences for offenses invol ving conduct
more likely to be, or nore directly, harnful to mnors than the
nere possession offense. Simlarly, the gqguidelines clearly
reflect consideration of whether and the degree to which harmto
mnors is or has been invol ved.

Qur conclusioninthis respect finds support inthe relatively
recent decisions of other Courts of Appeals which have addressed
sonmewhat simlar child pornography dowward departures. In United
States v. Barton, 76 F.3d 499 (2d G r. 1996), the district court
departed downward i n sentenci ng Barton on one count of “receiving’
chil d pornography contrary to section 2252(a)(2), on the basis that
he was “not involved in the commercial distribution or production

of child pornography and that there was no evidence Barton was a

¥Thus the § 2251(a) of fense (causing, transporting or seeking a
mnor to engage in sexually explicit conduct for the purpose of
produci ng a vi sual depictionthereof) carries amni numsentence of ten
years and a maxi mum of twenty years for a first conviction, wth
enhancenent toafifteen year mninumand athirty year maxi numwhere
there has been one prior conviction for the sanme or certain other
of fenses, including under any state law “relating to the sexua
exploitationof children.” Section2251(a) also provides for athirty
year mnimumand |ife termmaxi nrumwhere there are two or nore such
prior convictions. Simlarly, the § 2252(a)(1)-(3) trafficking of fenses
carry afifteen year maxi numand no m ni mrum but with a prior conviction
for the sane of fense or certain other of fenses i ncl udi ng under any state

law“relating to. . . abusive sexual conduct involving a mnor . . .
or the production, possession . . . or transportation of child
por nography,” afive year mni numand thirty year maxi mumi s specifi ed.

The sane sentencing range is provided for the trafficking offenses
denounced in 8§ 2252A(a)(1)-(4). See 8 2252A(b)(1). The sinple
possessi on of fense hereinissue, 8 2252A(a)(5)(B), carries afive year
maxi mum with no mninmum(with a prior conviction for the sane or a
siml ar of fense i ncl udi ng under any statelaw“relatingto. . . abusive
sexual conduct involvingammnor . . . or the production, possession.

or transportation of child pornography,” the maxi num sentence
becones ten years andthereis atwo year mninun). See 8§ 2252A(b) (2).
The sanme sentencing range is provided for the § 2252(a)(4) sinple
possession offense. See 8§ 2252(b)(2).
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pedophil e or that he had sexually abused children.” Id. at 501.
The Second G rcuit reversed, noting that sinple receiving was a
separate offense that the Sentenci ng Comm ssion “clearly foresaw .
8§ 2&.2 would extend to”, and “[i]nasnuch as the offense to
whi ch Barton pleaded guilty (receipt of child pornography) did not
contenpl ate sexual abuse of children, we find that he is not
entitled to a departure nerely because he did not commt an
additional crine.” 1d. at 503. United States v. Wnd, 128 F. 3d
1276 (8th G r. 1997), addressed a sentence for a single count of
sinple possession of child pornography contrary to section
2252(a)(4), in which the district court had departed downward on
the basis of no prior crimnal record and psychol ogical testing
whi ch revealed that Wnd “. . . is not a typical child predator
or pedophile.” 1d. at 1277. The Eighth Crcuit reversed, stating
that “because the Cuidelines take into account the gravity of a
possession offense as conpared with nore serious fornms of
exploitation, Wnd is not entitled to a dowmmward departure on the
ground that he did not commt, or have the tendency to commt, a
worse crine.” Id. at 1278. Finally, in United States v. Stevens,
No. 98-30289, 1999 W 1080167 (9th G r. Dec. 2, 1999), the N nth
Circuit reversed a downward departure in sentencing for a single
count of sinple possession of child pornography contrary to section
2252A(a) (5)(B). Li ke this case, Stevens involved possession of
child pornography inmages in the hard drive of the defendant’s
personal conputer. The district court departed downward noting,

inter alia, that there was “no evi dence that Stevens ever abused a

23



specific child, or that he singled children out for specific
attention,” that “Stevens appears indifferent to the children he
m ght actually encounter,” that he “is not one of the offenders for
whom col lection of <child pornography is a supplenent to the
mol estation of real children,” that he never produced or
distributed child pornography, did not pay for it, did not
correspond with its producers or purveyors, and did not share his
collection with others or inform them of it. United States wv.
Stevens, 29 F. Supp. 2d 592, 603-05 (D. Al aska 1998).% The Ninth
Circuit held these factors did not suffice to take the case out of
the heartland of section 2252A(a)(5)(B). Relying principally on
Barton and Wnd, the Court stated that “we agree with the reasoni ng
of those cases” and quoted with approval Wnd’ s statenent rejecting
downwar d departure because the defendant “did not conmt, or have
the tendency to commt, a worse crine” than sinple possession of
child pornography. Stevens, 1999 W 1080167 at *6 (internal
quotation marks omtted).

Agreeing with the hol dings and rational es of the decisions of
our sister circuits in Barton, Wnd, and Stevens, we concl ude that
the fact that G osenhei der had not abused any child, and had no
inclination, predisposition or tendency to do so, and had not
produced or distributed any child pornography, and had no

i nclination, predisposition, or tendency to do so, does not suffice

15\ observe that the district court opinion in Stevens is the
principal authority on which Goseheider relies in defending the
district court’s downward departure.
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to take his case out of the heartland of section 2252A(a)(5)(B). 1

The district court did not articul ate any acceptabl e basis for
its downward departure, and we accordingly remand for resentencing
not inconsistent with this opinion.

Concl usi on

®\W¢ do not undertake to resol ve whet her an i sol ated i nstance of
possessi on of child pornography, out of nere curiosity or thelike, and
not either for any ki nd of distributive purpose or for sexual arousal
or gratification fromviewing it, could validly forma basis for a
determ nation that the conduct was not within the heartland of 8§
2252A(a) (5)(B). The district court made nofindingstothis effect and
i ndeed may have suggest ed t hat G osenhei der’ s possessi on was not nerely
the result of curiosity or the like.

Nor do we address the circunstances under which a particul ar
defendant’ s 8§ 2252A(a) (5) (B) of fense m ght be regarded as sufficiently
“aberrant behavior” on his part to support a downward departure. The
district court has not purportedto groundits departure onthis basis,
nor doits remarks contain any sufficient justificationfor doing so.
Initsintroductory sectionregarding “Probationand Split Sentences,”
t he Qui del i nes Manual states that “[t] he Conm ssi on, of course, has not
dealt with the singleacts of aberrant behavi or that still may justify
probation at hi gher of fense | evel s t hrough departures.” U S. S.G Ch. 1,
Pt.A intro. cnmt. 4(d). This statenent refers only to probation, but
Courts of Appeal s have agreed that it nay al so warrant a reductionin
sentence. See Rachel A HIIl, Comment, Character, Choice, and “Aberrant
Behavi or”, Aligning Cri mnal Sentencingw th Concepts of Moral Bl ane,
65 U CH. L. Rev. 975, 977 (1998) (citing United States v. Duerson, 25
F.3d 376, 380 (6th Gr. 1994)). This circuit has not yet defined
aberrant behavior for this purpose. See Wnters |, 105 F. 3d at 206.
It has observed, however, that a departure based on aberrant behavi or
“requires nore than an act whichis nerely afirst offense or ‘ out of
character’ for the defendant.” See United Statesv. WIllianms, 974 F. 2d

25, 26 (5th Cr. 1992). | nst ead, aberrant behavior “generally
cont enpl at es a spont aneous and seem ngl y t hought | ess act rat her t han one
which was the result of substantial planning.” See id. at 26-27

(quoting United States v. Carey, 895 F. 2d 318, 325 (7th Cr. 1990)).
Grosenhei der’ s conduct apparently t ook pl ace over a peri od of several
weeks, and he may have vi ewed sone of the i mages nore t han once. This
at | east casts doubt on whether thereis any possibility of an aberrant
behavi or finding. However, our cases have not explicitly confined
aberrant behavi or to ashort tenporal frane. Their focus has been nore
on the | evel of planning and neditation that went into the act. See
WIllianms, 974 F. 2d at 27 (findi ng that the def endant’s conduct di d not
qual i fy as “spont aneous” and “t hought| ess” because he cl early pl anned
his activities).
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We affirm Grosenheider’s conviction; we vacate his sentence
and remand for resentencing not inconsistent with this opinion.
CONVI CTI ON AFFI RVED; SENTENCE VACATED
and CAUSE REMANDED FOR RESENTENCI NG
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