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Plaintiffs - Apellants

CONOCO I NC, ET AL



Def endant s
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BUDDY SM TH DRI LLI NG COVPANY; GARCI A CONSTRUCTI ON; BAY | NC, doi ng
busi ness as Bay Materials; DAHLSTROM CONSTRUCTI ON CO, DAHLSTROM
| NTERNATI ONAL | NC; DAHLSTROM ENTERPRI SES | NC;, DAHLSTROM HOLDI NG
CORPORATI ON;  DAHLSTROM TRUCKI NG COVPANY, | NC; HAVANNA | NC, doing
busi ness as Havanna Material s; HELDENFELS BROTHERS | NC;
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DRI LLI NG TEPCORE DRI LLI NG | NC; CHEM WASTE MANAGEMENT; REDGY
SUYLLI VANT DRI LLI NG CENTURY CGEOPHYSI CAL CORP; CENTURY
GEOPHYSI CAL MOBI LE SERVI CE; ANACONDA COWVPANY; PAWALEX SUPPLY;
DSl ; WESTI NGHOUSE ELECTRI C CORPORATI ON; REX LI LLY SANDBLASTI NG
WYOM NG M NERALS; GREYBACK CONSOLI DATED | NC; BUCKALOO | NC
ANALOG, HERBI E MCNI TCH WATERWELL SERVI CES; JCHN DOE COVPAN ES

Def endants - Appel |l ees

Appeals fromthe United States District Court
for the Western District of Texas

January 11, 2000
Bef ore GARWOOD, SM TH and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

The above-capti oned cases were consolidated on appeal. They
present the comon issue of whether jurisdiction in the federal
courts is appropriate under the Price Anderson Act, 42 U S.C 8§

2210(n)(2), where plaintiffs have alleged tortious injury arising
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fromuraniummning activity. Plaintiffs-appellants al so appeal
the inposition of certain pre-discovery orders and argue, in the
alternative, that they satisfied any burdens placed upon them and
that their cases should not have been dism ssed. As discussed
below, we find that jurisdiction was proper under 42 U S.C. 8§

2210(n)(2) and that dism ssal of the cases was proper.

| . Facts and Procedural History

Crecension Acuna and other plaintiffs, in total nunbering
over one thousand, brought suit in Texas state court against
def endant conpanies for alleged personal injuries and property
damage arising from defendants’ uranium m ning and processing
activities. Rebecca Garcia and approxi mately 600 ot her
plaintiffs brought suit alleging simlar clains against a
partially overlappi ng set of defendants, nost of whom were al so
engaged in uraniummning activities in another area of Texas.

In both cases, plaintiffs alleged that they were exposed to
and injured by the defendants’ mning and processing activities.
Sone plaintiffs worked in uraniummnes or processing plants,
whil e others all eged exposure to radi ation or uranium dust or
tailings through contact wwth famly nenbers who worked in the
m nes or through environnental factors such as wi nd and
groundwater. Plaintiffs alleged a range of injuries as well as

durations and intensities of exposure.?

! Plaintiffs also originally alleged property damage, but the
| atter clai mappears to have been dropped at the district court and
does not formpart of this appeal.
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Both suits were filed in Texas courts, alleging causes of
action under state law. Defendants renoved the cases to the
federal district court for the Western District of Texas, where
they were treated as related cases. Over plaintiffs’ objections,
that court asserted jurisdiction under the Price Anderson Act, 42
US C 8§ 2210(n)(2). First in Acuna and then in Garcia, the
court issued pre-discovery scheduling orders that required
plaintiffs to establish certain elenents of their clains through
expert affidavits. Those affidavits had to specify, for each
plaintiff, the injuries or illnesses suffered by the plaintiff
that were caused by the all eged urani umexposure, the materials
or substances causing the injury and the facility thought to be
their source, the dates or circunstances and neans of exposure to
the injurious materials, and the scientific and nedi cal bases for
the expert’s opinions.

In response to the order issued in Acuna, plaintiffs
subm tted just over one thousand formaffidavits froma single
expert, Dr. Smth. Those affidavits identified a series of
illnesses and effects that can occur as a result of uranium
exposure and stated that the relevant plaintiff suffered from
sonme or all of them The affidavits stated that Dr. Smth had
reviewed the plaintiff’s nedical data and had cone to the
concl usion that exposure to uraniumand its byproducts had
reached clinically significant doses. The affidavits went on to
list all of the mning facilities covered in the |awsuit as

responsi ble for each plaintiff’s exposure and routes of exposure
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as including inhalation, ingestion, and direct skin contact. The
affidavits also included a |list of scientific studies and
materials.

The magi strate judge found that the affidavits did not
conply with the scheduling order, reiterated sone of the
requi renents of the order, and gave plaintiffs an additional
month to conply. Plaintiffs then submtted additional affidavits
by Dr. Smth and two ot her experts. Sone individuals were
identified in these affidavits as suffering from particular
di seases but the other required information was not provided
regarding their clainms. The supplenental affidavits did not
provi de any new i nformation regarding the specific clains of the
vast majority of plaintiffs. The magistrate judge found that
these additional affidavits still failed to neet the specificity
requi renents of the order and reconmended that the case be
dism ssed. The district court issued a nenorandum and order
di sm ssing the case.

An identical pre-discovery order was issued sonme nonths
later in Garcia. Plaintiffs in that case submtted only one
affidavit by Dr. Smth, designed to cover all plaintiffs’ clains.
Foll ow ng the magi strate judge’s recomendation, the district
court dism ssed the case for failure to conply with the order.

Plaintiffs in both cases appeal.

1. Analysis

A. Federal Jurisdiction



Plaintiffs in both cases contend that renoval was i nproper
under the Price Anderson Act. They argue that neither the
statutory | anguage nor Congressional intent confers federal
jurisdiction over clains arising fromuraniummning and rel ated
activities. Defendants counter that the Act was neant to create
federal jurisdiction over all clains connected to the nuclear
power and weapons industries, including the mning and processing
of uranium

The district court’s exercise of jurisdiction is reviewed de
novo, see Vasquez v. Alto Bonito Gravel Plant Corp., 56 F.3d 689,
692 (5th Cr. 1995), and doubts regardi ng whet her renoval
jurisdiction is proper should be resol ved agai nst federal
jurisdiction. See WIlly v. Coastal Corp., 855 F.2d 1160, 1164
(5th Gr. 1988). W find that the Price Anderson Act does confer
exclusive federal jurisdiction over the clains in this case.

The Price Anderson Act sets up an indemification and
limtation of liability schenme for public liability arising out
of the conduct of the nuclear energy and weapons industries. The
jurisdictional provision in question here, 42 U S.C 8§
2210(n)(2), was anended in 1988 to expand jurisdiction.
Previously, only those clains arising out of an “extraordi nary
nucl ear occurrence” were subject to autonatic federal
jurisdiction. The section now reads, in relevant part:

(2) Wth respect to any public liability action arising

out of or resulting froma nuclear incident, the United

States district court in the district where the

i ncident takes place . . . shall have origi nal

jurisdiction without regard to the citizenship of any

party or the anmount in controversy. Upon notion of the
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defendant . . . any such action pending in any State

court . . . shall be renoved or transferred to the

United States district court having venue under this

subsecti on.
42 U.S.C. § 2210(n)(2). 42 U.S.C. & 2014 defines “nucl ear
i nci dent” as enconpassi ng any occurrence causi ng personal or
property damage arising out of the toxic, radioactive, explosive,
or other hazardous properties of atom c or byproduct materials.

Plaintiffs seek to limt Price Anderson’s jurisdictiona
grant, relying on a |lengthy exposition of the history of the Act
and an intricate series of interpolations fromdefinitions
el sewhere in the legislation. Taken together, their argunents
woul d posit the following: the jurisdictional grant contained in
8§ 2210(n)(2) is neant only to apply to singular, accidental
events at a contract |ocation subject to the indemification
portion of the Act that is not |located in a state which regul ates
its own uraniumindustry pursuant to an agreenent with the
Nucl ear Regul atory Conm ssion [NRC]. Such a tortured
interpretation is unnecessary and runs counter to the plain
| anguage of the statute as well as the Congressional intent
behi nd t he 1988 anendnent of § 2210(n)(2).

There is nothing in the definition of “nuclear incident”
whi ch suggests it should be contingent on whether the occurrence
took place in a state which regulates its own urani umindustry
under NRC gui delines or whether the facility is covered under the
separate indemnification portions of the Act. “Nuclear incident”
is not limted to a single, catastrophic accident: indeed, one

pur pose behind the 1988 anendnents was to expand the scope of
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federal jurisdiction beyond actions arising from*“extraordinary
nucl ear occurrences” only. See Kerr-MGee Corp. v. Farley, 115
F.3d 1498, 1502 (10th Gr. 1997). Plaintiffs’ attenpts to
reintroduce the limtations of “extraordinary nucl ear occurrence”
into the 1988 anmendnents’ substitution of “nuclear incident” rely
on faulty statutory interpretation and are contrary to
Congressional intent. See Carey v. Kerr-MGee Chem Corp., 60

F. Supp. 2d 800, 803-07 (N.D. IIl. 1999) (analyzing history and

i npact of 8§ 2210(n)(2) and refuting the sane argunents nade by
plaintiffs in the instant case contained in Glberg v. Stepan
Co., 24 F.Supp.2d 325 (D.N.J. 1998)).

Courts that have considered the general question of the
scope of jurisdiction under the 1988 anendnents have found that
Congress intended to create an exclusive federal cause of action
for torts arising out of nuclear incidents. See, e.g., Roberts
v. Florida Power & Light Co., 146 F.3d 1305 (11th Cr. 1998); In
re Three Mle Island I, 940 F.2d 832 (3d Cr. 1991).

Urani um extraction and processing are part of the nucl ear
weapons and power industries, and therefore conme within the anbit
of § 2210(n)(2). See N eman v. NLO, Inc., 108 F.3d 1546 (6th
Cir. 1997) (Act creates federal cause of action for continuing
trespass froma urani um processing plant); Kerr-MGee Corp. V.
Farl ey, 115 F.3d 1498 (10th Gr. 1997) (Act would preenpt state
suit for injuries arising fromuraniumm ning and processing).
Cf. Inre Cncinnati Radiation Lit., 874 F. Supp. 796, 832 (S.D

Chio 1995) (injuries resulting from nedi cal experinentation with
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radi ati on not intended to come under 8§ 2210(n)(2)). The district
court’s exercise of renoval jurisdiction under 42 U S. C 8§

2210(n)(2) was proper.

B. Pre-trial Procedure in the District Court

Plaintiffs contend that the pre-di scovery orders requiring
expert support for the details of each plaintiff’s claiminposed
too high a burden for that stage of litigation. 1In the
alternative, they argue that they in fact conplied wth the
orders and that their cases should be remanded for discovery and
trial. The district court’s dismssal of plaintiffs’ clains in
Garcia is reviewed for plain error, because plaintiffs did not
make a tinmely objection to the magistrate judge s recommendati on
of dismssal. See Douglass v. United States Autonobile Ass’'n, 79
F.3d 1415, 1424 (5th Cr. 1996) (en banc); see also Crawford v.
Fal con Drilling Co., Inc., 131 F.3d 1120, 1123-24 (5th Gr.
1997). Plaintiffs did file an objection in Acuna, and the
district court therefore conducted a de novo review of the
recomendation to dismss. W reviewthe district court’s
di sm ssal order under Fed.R Cv.P. 16(f) for abuse of discretion.
See National Hockey League v. Metropolitan Hockey C ub, Inc., 427
U S 639, 642 (1976); FDIC v. Conner, 20 F.3d 1376, 1380 (5th
Cir. 1994).

The pre-discovery orders in issue are of a type known as
Lone Pine orders, nanmed for Lore v. Lone Pine Corp., No. L-33606-
85 (N.J. Super. Ct. 1986). Lone Pine orders are designed to
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handl e the conpl ex issues and potential burdens on defendants and
the court in mass tort litigation. |In the federal courts, such
orders are issued under the w de discretion afforded district

j udges over the managenent of discovery under Fed.R Cv.P. 16.

In these two cases, treated as related in the district
court, there are approxi mately one thousand si x hundred
plaintiffs suing over one hundred defendants for a range of
injuries occurring over a span of up to forty years. Neither the
def endants nor the court was on notice fromplaintiffs’ pleadings
as to how many instances of which diseases were being clained as
injuries or which facilities were alleged to have caused those
injuries. It was within the court’s discretion to take steps to
manage the conplex and potentially very burdensone di scovery that
the cases would require. See Landry v. Air Line Pilots Ass’n
Int’l AFL-CI O 901 F.2d 404, 436 (5th Cr. 1990); Fournier v.
Textron, Inc., 776 F.2d 532, 534 (5th Cr. 1985) (noting district
court’s authority to manage and devel op conplex litigation
di scovery).

The scheduling orders issued bel ow essentially required that
informati on which plaintiffs should have had before filing their
clains pursuant to Fed. R G v.P. 11(b)(3). Each plaintiff should
have had at | east sone information regarding the nature of his
injuries, the circunstances under which he could have been
exposed to harnful substances, and the basis for believing that
t he nanmed defendants were responsible for his injuries. See

Beanal v. Freeport-MMran, Inc., — F.3d —, 1999 W. 1072274 *4
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(5th Gr.) (plaintiff’s conplaint is insufficient where it is
devoid of “nanes, dates, |ocations, tines, or any facts that
woul d put [defendant] on notice as to what conduct supports .
his clainms”). The affidavits supplied by plaintiffs did not
provide this information. The district court did not commt
clear error or an abuse of discretion in refusing to all ow

di scovery to proceed wthout better definition of plaintiffs’

cl ai ms.

I11. Concl usion
We find that the Price Anderson Act, 42 U S. C. 8§ 2210(n)(2),
conferred federal jurisdiction over the cases before us and that
renmoval was therefore proper. W also find that the district
court’s pre-discovery orders and orders of dism ssal were not
abuses of its discretion. W therefore AFFIRM the judgnents of

the district court.
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