IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60013

JOSEPH JONES,
Pl ai ntiff-Appellee,
ver sus

CITY OF JACKSON ET AL.,
Def endant s,

MALCCLM McM LLI N and LES TANNEHI LL,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

February 14, 2000
Before EMLIO M GARZA, DeMOSS, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Mal colmMcM I Iin and Les Tannehil| appeal the district court’s
denial of their notion for summary judgnent, in which they clained
qualified, absolute and sovereign inmunity from Joseph Jones’s
causes of action brought pursuant to 42 US. C. 8§ 1983 and
M ssi ssippi state |aw W affirmin part, reverse in part and
remand the case to the district court for further proceedi ngs.

| . FACTS AND PROCEDURAL HI STORY
For purposes of this appeal we assune the truth of the

follow ng facts.



In October 1991, Jones entered guilty pleas to three separate
burgl ary counts. In the first count, Cause No. 4255, Jones was
sentenced to two years of incarceration and five years of
probation. The other counts, Cause Nos. 4256 and 4257, were |eft
as open pleas, the sentences to be determned at a later tine. On
February 24, 1993, after Jones had conpleted his two years in
prison and been released to serve the probated portion of his
initial sentence, Judge Breland Hilburn, Crcuit Judge of Hi nds
County, M ssissippi, issued a bench warrant for Jones’s arrest for
failure to appear for sentencing in Cause Nos. 4256 and 4257. The
basis for the issuance of the bench warrant is variously
characterized as a “clerical error” and “probation violation” by
the parties on appeal.

On Sunday, June 5, 1994, a Gty of Jackson police officer
stopped Jones for a routine traffic violation. The officer
arrested Jones for an outstanding warrant on a sinple assault
charge and for operating a notor vehicle without a |license and t ook
himto the Jackson Cty Jail. The next day, June 6, 1994, Hi nds
County?! Sheriff’'s Deputy Les Tannehill sent a facsinile copy of a
bench warrant to the Jackson Gty Jail requesting that a detainer
be placed in Jones’s file based on the bench warrant issued earlier
by Judge Hi Il burn. MalcolmMMIlin, Sheriff of H nds County, had
no personal involvenent wth Jones other than his official
responsibilities to devise and enforce policy for H nds County. On

Tuesday, June 7, 1994, Jones attended a hearing before the Cty of

The city of Jackson is in H nds County, M ssissippi.
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Jackson Muni ci pal Court wherein the charges of sinple assault and
driving without a license brought by the Gty of Jackson were
di sm ssed when the City of Jackson determned that it had arrested
the wong person. However, Jones remained incarcerated in the
Jackson Gty Jail on the basis of the detai ner | odged by Tannehill.
The Gty of Jackson continued to incarcerate Jones until June 20,
1994, when he was transferred from the Jackson Cty Jail to the
Madi son County Jail.

At the tinme, the Gty of Jackson and Hi nds County Jail systens
were under federal court order to relieve overcrowding. Jackson
and Hi nds County entered into an Interl ocal Agreenent with Madison
County, M ssissippi to house Jackson’s extra prisoners for a fee.
The agreenent allocated a set nunber of prisoner beds to Jackson
and Jackson agreed to “sublet” their unused beds in Madi son County
Jail to house H nds County’s extra prisoners. The cost of Jones’s
i ncarceration was billed daily to H nds County, who rei nbursed the
City of Jackson for their paynents to Madi son County.

Jones renmained in the Madi son County Jail as a result of the
H nds County detainer, w thout hearing or court appearance, until
March 6, 1995. After nine nonths, Jones was brought into state
district court in H nds County, Mssissippi and Judge Hilburn
entered an order dismssing all affidavits for probation violation,
termnating Jones’s probation, dismssing and vacating all
detai ners and charges placed on Jones by H nds County or the
Jackson Police Departnent and ordered the H nds County Sheriff’s
Ofice to “imedi ately RELEASE t he Def endant from custody.”



On June 7, 1996, Jones filed a conplaint in M ssissippi state
court against the Cty of Jackson, H nds County and nunerous
i ndi vidual defendants, alleging that the defendants violated his
constitutional rights and various state laws by detaining himin
1994-95. Jones dism ssed H nds County w thout prejudice and the
remai ni ng defendants renoved the case to federal court. Tannehill
and McMIlin filed a notion for summary judgnent on the basis of
absolute, qualified and sovereign inmmunity. The district court
deni ed summary judgnent in a one-page order.

1. DI SCUSSI ON
A. JURI SDI CTI ON AND STANDARD OF REVI EW

Jones argues that we do not have jurisdiction over this
appeal . Typically, denials of qualified imunity, although not
final orders, are i Mmedi at el y appeal abl e under the col | ateral order
doctrine set forth in Cohen v. Beneficial |Indus. Loan Corp., 337
U S 541 (1949). This doctrine allows an immedi ate appeal from
orders denying sunmmary judgnents based on qualified imunity as a
matter of law. See Mtchell v. Forsythe, 472 U S. 511, 530 (1985).
“I'f disputed factual issues material to sunmary judgnent are
present, the district court’s denial of sunmary judgnent on the
basis of imunity is not appealable.” Lanpkin v. Gty of
Nacogdoches, 7 F.3d 430, 431 (5th Gr. 1993)(quotation and
citations omtted). Jones nmaintains that there is no way to
determ ne whether facts or law forned the basis for the district
court’s denial of summary judgnent and that this court is therefore

W thout jurisdiction to reviewit on interlocutory appeal.



When the district court fails to nmake findings of fact and
conclusions of Jlaw, the appellate court wll “undertake a
cunbersone review of the record to determne what facts the
district court, in the light nost favorable to the non-noving
party, likely assuned.” Behren v. Pelletier, 516 U S. 299, 313
(1996). Having perforned the requisite record review, we concl ude
that this appeal presents questions of law, not fact,? and is
therefore imedi ately appeal abl e. See Mtchell v. Forsyth, 472
U S. 511, 530 (1985).

This court reviews the denial of a notion for summary judgnent
de novo using the sanme criteria applied by the district court in
the first instance. Reese v. Anderson, 926 F.2d 494, 498 (5th Cr
1991).

B. I'N CUSTODY

No one disputes that Jones was inprisoned for nine nonths.
However, Appellants contend that Hnds County did not have
“cust ody” of Jones. Who was responsible for Jones’s illega
detention and whether or not that detention gave rise to
constitutional protections are m xed questions of fact and | aw t hat
go to the gravanen of Jones’s suit.

Under M ssissippi law, if a H nds County prisoner is housed in
a different county due to over-crowding, H nds County renains

responsi ble for his custody. See Lee v. State of M ssissippi, 437

2The record reveals that material issues of fact remain as
wel |, particularly concerning the question of which individual or
i ndi vidual s caused the alleged constitutional violations. To the
extent the parties’ argunents are bottonmed on factual question of
causation, we have no jurisdiction to resolve their disputes.
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So.2d 1208, 1209 (M ss. 1983) (interpreting § 47-3-1 Mss. COoDE AN
(1972). Further, a M ssissippi prisoner awaiting trial on a
crimnal charge in one county is entitled to credit for tinme served
i n anot her county so long as a detainer is |odged in the prisoner’s
file by the first county. See id. In addition, we find it
significant that the Mssissippi Crcuit Court order directed H nds
County to release Jones, which order successfully gained his
freedom

This court has simlarly held that a prisoner incarcerated in
one jurisdiction subject to a detainer from a different
jurisdiction is “in custody” of the second jurisdiction for
purposes of federal habeas corpus statute, 28 U S C 8§
2241(c)(3)(1994). See Dickerson v. State of Louisiana, 816 F.2d
220, 224-25 (5th Cr. 1987). Dickerson relied on Braden v. 30th
Judicial Court of Kentucky, 410 U S. 484 (1973), in which the
Suprene Court concluded that a state placing a detainer on the
petitioner who was incarcerated in another jurisdiction had
“custody” of himfor habeas corpus purposes. See id., 410 U S. at
489 n. 4.

Based on t he unani nous j uri sprudence of M ssissippi, the Fifth
Circuit and the Suprenme Court, we conclude that Jones has all eged
facts sufficient to establish that H nds County had custody of
Jones. MM ITin and Tannehill, nanmed in their individual and
official capacities, allegedly caused H nds County’'s exercise of
illegal custody over Jones by affirmative acts (e.g., sending the

det ai ner to Jackson City Jail) and om ssions (e.g., failing to take



Jones before the Grcuit Court of Hi nds County as the Bench Warrant
commanded) .
C. QUALIFIED I MMUNI TY

The first inquiry in exam ning a defense of qualified inmunity
asserted in a notion for sunmary judgnent is whether the plaintiff
has all eged “the violation of a clearly established constitutional
right.” Siegert v. Glley, 500 U S. 226, 231 (1991). The second
step is to “deci de whet her the defendant’s conduct was objectively
reasonable” in light of the legal rules clearly established at the
time of the incident. Spann v. Rainey, 987 F.2d 1110, 1114 (5th
CGr. 1993).

1. Cearly established constitutional rights

Jones alleged that his Fourth, Fifth, Sixth, Ei ghth, and
Fourteent h Anrendnent rights were vi ol at ed when he was hel d pur suant
to a detainer issued by the H nds County Sheriff's Ofice and
placed in his file by defendant Tannehill and was not brought
before a judge or nmagistrate for over nine nonths.

a. Fourth Amendnent

Jones’ s Fourth Amendnent all egations fail because he adm tted
that a facially valid bench warrant existed in H nds County on the
date the detainer was sent to Jackson City Jail. The origina
seizure was therefore pursuant to a valid court order. “Fourth
Amendnent cl ai ns are appropriate [only] when the conpl ai nt contests
the nmethod or basis of the arrest and seizure of the person.”
Brooks v. CGeorge County, Mss., 84 F.3d 157, 166 (5th Cr. 1996).

The protections offered by the Fourth Arendnent do not apply if the



plaintiff challenges only continued incarceration. |d. W nust
therefore reverse and render summary judgnent for Tannehill and
MM I Tin on Jones’s Fourth Amendnent C ai ns.

b. Fifth Amendnent

Jones’s Fifth Arendnent claimof a denial of his right to due
process nust also fail. The Fifth Amendnent applies only to
violations of constitutional rights by the United States or a

federal actor. See Morin v. Caire, 77 F.3d 116, 120 (5th Gr.

1996) . Jones has not alleged that McMIIlin or Tannehill were
acting under authority of the federal governnent. Tannehill and
MMIlin are entitled to summary judgnent on Jones’'s Fifth

Amendnment C ai ns.

c. Sixth Amrendnent

Jones raised two alleged violations of the Sixth Anendnent:
denial of his right to counsel and denial of his right to be
informed of the charges against him The right to counsel
guaranteed by the Sixth Amendnent attaches when adversary
proceedi ngs are commenced agai nst the defendant. United States v.
Gouvei a, 467 U.S. 180, 187-188 (1984). A defendant’s right to be
informed of the nature and cause of an accusati on brought agai nst
him does not exist until the Governnent is comitted to a
prosecuti on. Kladis v. Brezek, 823 F.2d 1014, 1018 (7th Cr.
1987) . The bench warrant underlying the detainer was based on
Jones’s alleged failure to appear for sentencing on two burglary
charges. Certainly the Governnent was “comritted to a prosecution”

of these two charges and the Sixth Anmendnent rights to be inforned



of the charges and to be represented by counsel had attached. W
Wil therefore affirmthe denial of qualified imunity on Jones’s
Si xth Arendnent cl ai ns.

d. Ei ghth Anmendnent

Jones alleged that his incarceration constituted cruel and
unusual punishnment in violation of the Ei ghth Anmendnent. ““The
primary purpose of [the Cruel and Unusual Punishnents] clause has
al ways been considered . . . to be directed at the nethod or kind
of puni shnent inposed for the violation of crimnal statutes .
.7 Ingrahamv. Wight, 430 U.S. 651, 667 (1977)(quoting Powel | v.
Texas, 392 U. S. 514, 531-532 (1968)). Jones, conpl ai ni ng about the
fact of his incarceration rather than its conditions, fails to
state a cause of action under the Eighth Arendnent. W therefore
reverse the denial of qualified imunity from Jones’s Eighth
Amendnment cl ai ns.

e. Fourteenth Amendnent

Jones has al so al |l eged viol ations of his Fourteenth Anmendnent
due process rights, which are protected from unconstitutional
actions by state actors. See DeShaney v. Wnnebago Co. Dep’t of
Soc. Servs., 489 U S 189, 196 (1989). Prohi bi ti on agai nst
i nproper use of the “formal restraints inposed by the crimna
process” lies at the heart of the liberty interests protected by
t he Fourteenth Anendnment due process clause. See Board of Regents
v. Roth, 408 U S. 564, 575 (1972). The Fourteenth Anmendnent’s
protection of Jones’s liberty interest was clearly established in

1994-95, and Jones’s alleged nine nonth detention w thout proper



due process protections was not objectively reasonable in |ight of
the clearly established legal rules. W nust therefore affirmthe
denial of qualified imunity as to Jones’s Fourteenth Anmendnent
cl ai ms.
STATE LAW CLAI M5

MM Ilin and Tannehill also appeal the denial of summary
judgnent for state-lawclains agai nst them Under M ssissippi |aw,
an exenption for the waiver for sovereign immunity exists if the
def endants are governnent officials acting in the course and scope
of their enploynent and the conplainant was incarcerated at the
time of the alleged acts. Mss. CobeE ANN. 8 11-46-9(1)(m (1972).

Jones was incarcerated at the time of the events at issue, and he

has not alleged any facts that would tend to showthat McMIIlin and
Tannehill were not acting in the course and scope of their
enpl oynent . Therefore, McMIIlin and Tannehill should have been

granted summary judgnent based on sovereign immunity for state-|aw
clains filed against them by Jones.
CONCLUSI ON

We AFFI RMt he denial of qualified imunity as to Jones’s Sixth
and Fourteenth Anmendnent clainms, and REMAND this case to the
district court for further proceedings. W REVERSE the district
court and grant Tannehill and MMIlin qualified immunity on
Jones’s Fourth, Fifth and Ei ghth Anmendnent cl ai ns. Finally, we
REVERSE t he denial of summary judgnent for defendants on Jones’s
state | aw claim

AFFIRMED in part, REVERSED in part, and REMANDED.
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EMLIOM GARZA, Circuit Judge, concurring in part and dissenting

in part:

| agree with those portions of the majority opinion which find

that Hi nds County Sheriff Ml colm MMIIlan and Deputy Sheriff Les

Tannehill are entitled to qualified imunity on nost of Joseph
Jones’s federal law clains against them | also agree that
MM I lan and Tannehill are entitled to sovereign imrunity for
Jones’s state lawclains. Accordingly, I concur with the opinion’s

partial reversal of the [ower court’s denial of summary judgnent.
However, the opinion affirns the district court’s denial of
qualified immunity on Jones’s Sixth and Fourteenth Anmendnment
clains. | dissent fromthis portion of the opinion because Jones
has not shown that either MMIlan or Tannehill violated his
clearly established rights.

Public officials acting within the scope of their official
duties are shielded from liability by qualified inmmunity.
See Kipps v. Caillier, —F.3d — 1999 W. 1115448, at *2 (5'" Cir
Dec. 6, 1999). Qualified imunity applies unless: (1) the
plaintiff alleges the violation of a clearly established
constitutional right, and (2) the defendant’s conduct was
obj ectively unreasonable. See Pal ner v. Johnson, 193 F. 3d 346, 351
(5" Gir. 1999). Additionally, the record nust at |east “give[]
rise to a genuine issue of material fact as to whether the
defendant actually engaged in the conduct that violated the

clearly-established right.” Kipps, 1999 W. 1115448, at *2 (quoti ng
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Morris v. Dearborne, 181 F.3d 657, 666 (5'" Cir. 1999)). Once the
def endant invokes qualified imunity by pleading good faith and
shows that he was acting within the scope of his discretionary
duty, the burden shifts tothe plaintiff to showthat the def endant
violated clearly established | aw. See Salas v. Carpenter, 980 F. 2d
299, 306 (5" Gir. 1992).

The evidence before the district court on summary | udgnent
consisted of affidavits from McM Il an and Tannehill, which they
submitted in support of their notion.® McMIlan's affidavit states
that he had no know edge of Jones’s case until Jones served him
with the conplaint. Tannehill’s affidavit states that he sent a
witten detainer request to the Jackson City Jail after noticing
t hat Judge Hi | burn had an out st andi ng bench warrant for Jones, and
that he then infornmed Judge Hi | burn’s court adm ni strator about the
det ai ner.*

The evidence does not show that an act of either McMIlan or
Tannehill harnmed Jones; he has not identified a policy of

MM |l an’s which harned hi n? and he has not shown that Tannehill’s

3 Jones apparently responded to their motion, but he did not file his response and thus it is not beforeus.
Cf.United Satesv. Coveney, 995 F.2d 578, 587-88 (5" Cir. 1993) (discussing the appellee’ s responsibility to ensure
that the record is complete).

4 On appeal, Jones disputes whether Tannehill actually notified Judge Hilburn’s administrator that he had
placed thedetainer. He also allegesthat “[t]histype of act occurred on numerous occasions prior to Joseph Jones[sic]
dilemma’ and that “[a]ll of the aforementioned actors were aware of the prior occurrences, remedial measures were
not taken, or if they were taken, they were wholly inadequate.” Because he does not support these allegations with
evidence, they do not raise genuineissues of material fact. See Littlev. Liquid Air Corp., 37 F.3d 1069, 1075 (5" Cir.
1994) (stating that the nonmovant’s burden of responding to the movant’s showing that there are no genuine issues
of material fact “is not satisfied with some metaphysical doubt as to the material facts, by conclusory allegations, by
unsubstantiated assertions, or by only ascintilla of evidence.”) (citations and gquotations omitted).

5 McMillan's only “policy” which Jones specifically identifiesis the space-sharing agreement with Madison
County under which Joneswas transferred to the Madison County Jail. Jonesfailsto show that thispolicy wasfacially
improper or that it was applied to him improperly.
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pl acenent of the detainer on him was inproper. | nstead, he
attenpts to show that, by virtue of their positions and because
Tannehi || placed the detainer on him they owed him duties which
they did not perform thereby violating his rights.

Jones has not identified a legal duty MM 1|1l an owed hi mwhich
he did not carry out. He argues that McMIlan was deliberately
indifferent to his rights, see, e.g., Jones v. Gty of Chicago, 856
F.2d 985, 992-93 (7'" Cr. 1988) (“[S]upervisors who are nerely
negligent infailing to detect and prevent subordi nates' m sconduct
are not liable . . . . The supervisors nust know about the conduct
and facilitate it, approve it, condone it, or turn a blind eye for
fear of what they mght see.”), but he nakes no show ng that
MM Il an knew about his situation, knew simlar events had
occurred, or failed to take reasonable steps to prevent Jones’s
| engt hy detention from occurring.

Jones al so suggests that McMIlan violated duties he owed
Jones by virtue of the “special relationship” between the state and
a prisoner. See generally DeShaney v. Wnnebago County Dept. of
Soci al Services, 489 U S. 189, 199-200, 109 S. C. 998, 1005, L.
Ed. 2d , _ (1989) (“[When the State takes a person into its
custody and holds him there against his will, the Constitution
i nposes upon it a correspondi ng duty to assunme sone responsibility
for his safety and general well-being.”). He fails to show, as a
| egal or factual matter, that this “special relationship” existed
here. Significantly, he does not rely on M ssissippi |aw vesting

sheriffs with certain responsibilities over county jails to argue
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that MM ||l an was responsi ble for his custody, see Mss. Code Ann.

8 47-1-49 (“The sheriff shall have charge of the . . . jail of his
county . . . and of the prisoners in said jail.”), presunmably
because Jones was in a city rather than a county jail, see id. 8§

47-1-49 (“In the case of a jail owned jointly by a county and
muni cipality, . . . the governing authorities of the county and
muni ci pality are hereby vested with full and conplete authority,
jurisdiction and control over such jointly owned jail facility and
the governing authority of the nunicipality nmay appoint a jailer
who shal |l be responsible for all nunicipal prisoners |odged in said
jail in the sane manner in which the sheriff is responsible for
state prisoners . . . .”). The state |aw he does rely on, Mss.
Code Ann. 8 47-3-1, applies when a prisoner is placed in a jai

outside the arresting jurisdiction. It directs “the sheriff of the
county to which the prisoner is so renoved . . . to have the body
of the accused, without further order, before the proper court of
the proper county, at its next termthereafter, on the first day of
the term” 1d. (enphasis added). Because MM |l an was not the
sheriff in the county to which Jones was renoved, 8§ 47-3-1 inposed
no duty on him Simlarly, 8§ 99-3-17, which directs “[e]very
person making an arrest [to] take the offender before the proper
of ficer without unnecessary del ay for exam nation of his case,” id.
8§ 99-3-17, does not apply because McM Il an and Tannehill did not
arrest Jones. Cf. United States v. Hausman, 894 F.2d 686, 688-89
(5" Cir. 1990) (concluding that a federal detainer was not

equi valent to an arrest for purposes of the Speedy Trial Act).
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Jones’ s allegations against Tannehill also fail. Tannehill
had no greater duty as Deputy Sheriff than MM I | an had as Sheriff,
and thus his position alone does not render him responsible for
Jones. Additionally, Jones has not shown that Tannehill had a

general legal duty to follow up

on the detainer he | odged, and Jones does not allege facts which
m ght establish a specific duty to do so here.®

Qualified imunity is a shield fromcivil liability for “all
but the plainly inconpetent or those who knowingly violate the
law.” Malley v. Briggs, 475 U S. 335, 341, 106 S. C. 1092, 1096,
89 L. Ed. 2d 271, __ (1986). Accordingly, we “resolv[e] imunity
gquestions at the earliest possible stage in litigation,” Hunter v.
Bryant, 502 U. S. 224, 227, 112 S. C. 534, 536, 116 L. Ed. 2d 589,
~(1991) to ensure that the inmmunity properly shields those it is
meant to protect. Because the majority opinion undermnes this
protection by allowng clains against McMIlan and Tannehill to
proceed even though there is no evidence in the record which

suggests that they violated Jones’s clearly established rights,

dissent fromthis portion of the majority’ s opinion.

6 For example, Jones does not allege that Tannehill was notified that the other charges against Jones were
dropped, and that Jones was therefore only being held because of Tannehill’s detainer. Nor does he allege that
Tannehill improperly documented the detainer such that Jones's case was “lost in the shuffle.” To the contrary,
Tannehill’ s affidavit states that he promptly notified the court administrator upon placing the detainer. (As noted,
Jones disputes this, but he does so without citing evidence on which we could rely.)
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