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RHESA HAVKI NS BARKSDALE, Circuit Judge.

Concerning the wongful death of the daughter of Robert
Krieser, the jury inthis Mssissippi diversity action having found
Baptist Menorial Hospital—-North M ssissippi and a doctor in its
energency room (the doctor had settled and been di sm ssed early in
the trial) at fault, and having apportioned the total $200,000 in
damages equal ly between the doctor and the hospital, chiefly at
issue in Baptist Menorial’s appeal is whether plaintiff’s earlier
$650, 000 settlement with that defendant doctor should reduce

Baptist Menorial’s liability for the $100,000 in damages



apportioned to it by the jury. W AFFIRM agreeing with the
district court that, under M ssissippi’s statute for apporti onnent
of tortfeasor danmages, Mss. CooE ANN. 8 85-5-7, where fault has been
apportioned between settling and non-settling defendants, then

notw t hstandi ng the settl enent, the non-settling defendant renains
liable for the anobunt of damages allocated to him in direct
proportion to his percentage of fault.

Also at issue is the date from which postjudgnent interest
should run. Concluding, on this record, that it should run from
the July 1995 entry of the original judgnent, we REFORMt he anended
judgnent in that respect.

| .

In early 1990, Cynthia Renee Krieser, a college student,
becane extrenely ill and was taken to the energency roomat Bapti st
Menorial. She was treated in the energency room by Dr. Rogness.

After several hours of observation, M. Krieser was placed
under the care of Dr. Hobbs in another part of the hospital. After
di agnostic tests revealed an aortic dissection, M. Krieser was
flown to a hospital in Menphis, Tennessee, for treatnent.

Ms. Krieser’s condition had becone irreparable. She died nine
days |l ater.

In 1992, Robert Krieser, the father of Ms. Krieser, filed this
diversity action against Baptist Menorial (claimng negligence by

its energency nedi cal technicians, energency roomnurses, and fl oor



nurses), and Drs. Rogness and Hobbs (claimng negligence in
di agnosis and treatnent). The case was tried in early 1995.

On the third day of the eight-day trial, Krieser settled with
Dr. Rogness for $650, 000. Dr. Rogness was dism ssed from the
action that day.

As part of the jury instructions, the jury was infornmed about
the settlenment with Dr. Rogness, but not its size, and was
instructed that the settlenent should not affect its deliberations.

Pursuant to special interrogatories, the jury was to determ ne
whet her Dr. Rogness, Dr. Hobbs and/or Baptist Menorial were at
fault; that is, had any been negligent, and if so, did such
negli gence proximately contribute to Ms. Krieser’s death. For any
def endant found at fault, the jury was to determ ne the percentage
of the total damages attributable to that fault, after having first
assessed the total damages.

On 8 March 1995, the jury assessed no fault as to Dr. Hobbs
(the second treating physician at Baptist Menorial). It found
fault as to Dr. Rogness (who had settled) and Baptist Menorial;
assessed total danmges at $200,000; and apportioned 50% of the
damages to the fault of Dr. Rogness and 50%to the fault of Bapti st
Menori al .

The judgnent, prepared pursuant to FED R Cv. P. 58 by the
district court clerk, was dated 8 March 1995, the sane day as the
verdict. But, that judgnent provided erroneously that Dr. Rogness
(who, as noted, had been dism ssed during trial as a result of his
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settlenent) was liable for $100,000 in damages, as was Bapti st
Menori al . Pursuant to the district judge's instructions, the
judgnment was not entered until 3 July 1995. Krieser v. Baptist
Menorial Hospital-North M ssissippi, 984 F.Supp. 463, 466 & n.3
(N.D. Mss 1997).

Post-trial, Baptist Mnorial noved to credit Dr. Rogness’
$650, 000 settlenent against its $100,000 liability, and to renove
the error in the judgnent regarding the liability of Dr. Rogness;
Krieser noved for a newtrial on damages based on t heir i nadequacy,
and for postjudgnent interest fromthe date of the verdict, rather
than the delayed entry of judgnent. The district court del ayed
ruling on these notions until Decenber 1997.

Baptist Menorial’s notion for a credit as to the settl enent
and Krieser’s notion for a new trial on danages were denied. An
anended judgnent, entered on 16 Decenber 1997, renoved the
reference to Dr. Rogness and provided for postjudgnent interest
fromthe date of the verdict, 8 March 1995.

1.

Bapti st Menorial contends that the $650, 000 settl enent shoul d
be credited agai nst the $100,000 for which it is liable; and that
postjudgnment interest should run only fromthe entry of the anended

j udgnent .



A

I n support of the clained settlenent credit, Baptist Menori al
urges that M ssissippi’s “one-recovery” or “one-satisfaction” rule
bars a plaintiff from recovering nore than the total awarded
damages. Krieser counters that Mssissippi’s 1989 tort reform
statute, Mss. CooE ANN. 8§ 85-5-7, pursuant to which the damages were
apportioned, underm nes the application of the one-recovery rule.

It goes without saying that, for a diversity action, we apply
state substantive law, e.g., Gasperini v. Center for Humanities,
Inc., 518 U S. 415, 427 (1996); and that we review de novo the
district court’s conclusions of law, such as the effect to be given
a settlenent under Mssissippi law, e.g., Bertram v. Freeport
McMoran, Inc. 35 F. 3d 1008, 1019 (5th Gr. 1994). But, because the
M ssi ssi ppi Suprenme Court has not addressed the inpact of § 85-5-7
on a settlenment’s effect on a | ater judgnent, we nust nmake an “Erie
guess” how that court woul d decide the issue, as per Erie R Co. v.
Tonpkins, 304 U S. 64 (1938). E.g., HE Butt Gocery Co. V.
National Union Fire Ins. Co., 150 F.3d 526, 530 (5th Gr. 1998);
Farm Credit Bank of Texas v. Quidry, 110 F.3d 1147, 1149 (5th Gr.
1997).

Mor eover, under different tort liability schenes, a settl enent
wth one tortfeasor affects a judgnent against non-settling
defendants in different ways. See generally MDernott, Inc. v.

AnCl yde, 511 U. S. 202, 208-21 (1994) (summari zi ng approaches in the
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context of a decision on admralty |aw). The two broad
alternatives are (1) pro-tanto (“to the sanme extent”) reduction,
under which a settlenent reduces the judgnent against renaining
defendants dollar for dollar; and (2) proportionate share
reduction, wunder which a settlenent reduces the judgnent in
proportion to the settling tortfeasor’s fault. 1d. at 208-09. A
pro-tanto regine may or may not allow a contribution action by a
non-settling defendant against a settling defendant who paid an
i nadequate share. |d.

Various ot her schenes are possible as well. For exanple, New
York uses whichever nethod is greater, see NY.GOL. § 15-108;
while in Texas, a defendant may el ect between a pro-tanto rule and
a conplicated schedul e, see TeEx. Cv. PrRAC. & REM CobE ANN. 88 33. 012,
33.014. It is also possible to reduce a judgnent in proportion to
the nunber of settling tortfeasors, rather than by their fault;
such a schene is often called “pro rata” reduction, though it is
nmore informatively ternmed “per capita”. See McDernott, 511 U. S. at
210 & n.9; Dobson v. Canden, 705 F.2d 759, 762 (5th Gr. 1983).

The choi ce anong nethods represents a policy choice for the
State of Mssissippi. The only legislation touching directly upon
the effect of a settlenment, Mss. CooE ANN. 8§ 85-5-1, applies to
settlenents in cases of “joint or joint and several indebtedness”.
Wil e sone courts refer to this section in discussing tortfeasors

nmore generally, rather than debtors per se, e.g., Smth v. Falke,
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474 So. 2d 1044, 1045 (M ss. 1985), this nmuch is clear: “joint or
joint and several indebtedness” does not include the “several only”
l[iability contenplated in 8 85-5-7, Mssissippi’s earlier-cited
tort reformstatute. And, as expl ained below, § 85-5-7 applies to
the question at hand.

Beyond the |egislature, of course, Mssissippi courts have
long assuned a gap-filling role in specifying the effects of
settlenments. Alnost a century ago, the traditional pro-tanto rule
was stated in Bailey v. Delta Electric Light, Power, & Mg. Co., 38
So. 354, 355 (Mss. 1905):

It is a universally established principle of

law that joint tort feasors are both jointly
and severally liable, and nmay be proceeded

agai nst ei t her singly or jointly,
individually, or all conbined. It is also
well settled that, where a party has once
received full satisfaction and conpensation

for an injury inflicted, no matter from which
one of several tort feasors, all are thereby
rel eased.

... [Anon-settling defendant] woul d have the
right to claim should its liability be
established, ... to have credited the anount
received by the [plaintiff] fromthe [settling
tortfeasor] upon the anmount of damages which
the [plaintiff] may have sustai ned.

Bailey’'s logic flows fromthe premse with which it begins:
joint-and-several liability. The rule under joint-and-severa
liability — and its rootedness in such regines of liability — are

illustrated well by Medley v. Wbb, 288 So. 2d 846 (M ss. 1974).



There, after a verdict, the plaintiff settled wth one defendant,
who paid all but $2.00 of the judgment, while apparently agreeing
that the plaintiff could seek recovery in another action against
the other tortfeasor:

The issue here is whether or not a judgnent
agai nst one of the joint tort-feasors for al
the damages found to be due the plaintiff by
the jury is fully satisfied when the anount of
the judgnent is paid, although the party
payi ng the judgnment agrees that the plaintiff
may sue another joint tort-feasor.

The plaintiff has the right to sue either
one of the joint tort-feasors for all the
damages accruing to the plaintiff, inasnuch as
a joint tort-feasor is liable for all the
damages due to the plaintiff. If the
plaintiff elects to sue one joint tort-feasor
for all the danages alleged to be due to him
and the jury determ nes the anobunt of danages
due to the plaintiff as a result of the
accident, the anmount due then becones fixed.
288 So. 2d at 848-49 (enphasis added).
When there is nore than one tortfeasor, pro-tanto reduction of
a verdict, when there has been a settlenent, is a response to the
phenonmenon of the defendants’ intersecting obligations. In other
words, a plaintiff is entitled to recover fromone, or the other,
or a mxture between them In its desire to ensure, to the extent
it can, that a plaintiff be conpensated, the joint-and-several
regine affords a plaintiff overl appi ng renedi es. These overl appi ng
remedi es, however, nust not becone nultiple renedies, and so pro-

tanto reduction is applied.



M ssi ssi ppi has joined many other States in nodifying joint-
and-several liability; it did soin 1989. 1989 Mss. Laws ch. 311
Mss. CooE ANN. 8 85-5-7; see Kathleen M O Connor and Gegory P.
Sreenan, Apportionnment of Damages: Evolution of a Fault-Based
Systemof Liability for Negligence, 61 J. AIRLAW& Cow 365, 374-81
(1996) (docunenting trend). |ndeed, what Bail ey understood in 1905
to be a “universally established principle” is fast becomng a
mnority view. Alnost 40 States have now limted joi nt-and-several
liability in sonme way. See Fernanders v. Marks Const. of South
Carolina, Inc., 499 S. E 2d 509, 512 & n.9 (S.C App. 1998) (listing
37 statutes).

Section 85-5-7 provides, with several exceptions (tortfeasors
acting in concert, enployers and enpl oyees, and when necessary in
order for the plaintiff to recover at |east 50% of his total
assessed danmages), for tort liability that is several, rather than
j oi nt-and-several. Therefore, generally, a defendant is |liable for
damages only in proportion to his own percentage of fault. The
statute reads in full:

(1) As wused in this section “fault”

means an act or om ssion of a person which is
a proximate cause of injury or death to

another person or persons, damages to
property, tangi ble or intangible, or economc
injury, i ncluding but not limted to
negligence, malpractice, strict liability,
absolute liability or failure to warn.
“Fault” shall not include any tort which

results froman act or onm ssion commtted with
a specific wongful intent.



(2) Except as may be otherw se provided
in subsection (6) of this section, in any
civil action based on fault, the liability for
damages caused by two (2) or nore persons
shall be joint and several only to the extent
necessary for the person suffering injury,
death or loss to recover fifty percent (50%
of his recoverabl e damages.

(3) Except as otherwise provided in
subsections (2) and (6) of this section, in
any civil action based on fault, the liability
for damages caused by two (2) or nore persons
shall be several only, and not joint and
several and a joint tort-feasor shall be
liable only for the anobunt of danages
allocated to himin direct proportion to his
percentage of fault. |n assessing percentages
of fault an enployer and the enployer’s
enpl oyee or a principal and the principal’s
agent shall be considered as one (1) defendant
when the liability of such enployer or
princi pal has been caused by the wongful or
negligent act or om ssion of the enployee or
agent .

(4) Any defendant held jointly |iable

under this section shall have a right of
contribution against fellow joint tort-
f easors. A def endant shal | be held

responsible for contribution to other joint
tort-feasors only for the percentage of fault
assessed to such defendant.

(5 Nothing in this section shal
elimnate or dimnish any defenses or
inmmunities which currently exist, except as
expressly noted herein.

(6) Joint and several liability shall be
i nposed on al | who consci ously and
del i berately pursue a common plan or design to
commt a tortious act, or actively take part
init. Any person held jointly and severally
i able under this section shall have a right
of contribution from his fellow defendants
acting in concert.
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(7) In actions involving joint tort-
feasors, the trier of fact shall determ ne the
percentage of fault for each party alleged to
be at fault.
(8 Nothing in this section shall be
construed to create a cause of action
Nothing in this section shall be construed, in
any way, to alter the imunity of any person.
Mss. CobE ANN. § 85-5-7.
As our court noted recently, M ssissippi courts have not had
much occasion to apply the statute. See Witehead v. Food Max of

M ssissippi, Inc., _ F.3d __ , 1998 W 876903, *15-*16 (5th Gr.
1998) (listing references to the section). None of these
referenced cases concerns the effect of a settlenent on non-
settlors’ liability for damages. Very recently, however, the
M ssi ssi ppi Suprenme Court held that allocation of fault under the
section to a settling tortfeasor is proper, construing “party” in
8§ 85-5-7(7) (allowwng a factfinder’'s allocation of fault anong
“parties”) to “refer[] to any participant to an occurrence which
gives rise to a lawsuit, and not nerely the parties to a particul ar
lawsuit or trial”. Inre Estate of Hunter v. General Mdtors Corp.
1999 W 12908, *14 (M ss. 1999). The court explicitly reserved
j udgnment on whether the pro-tanto rule survived the enactnent of 8§
85-5-7. See id., *22 & n.8.

This statute was the basis for the apportionnent in district
court. In its brief on appeal, Baptist Mnorial did not contest

the jury being permttedto find fault as to the settling/dism ssed
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defendant, and to apportion danages to him?! On appeal, however,
there is sone controversy regarding the nature of the liability.
We note parenthetically, although it only concerns howthe parties
have phrased their positions, that 8 85-5-7 distinguishes “joint
tortfeasors” fromthose tortfeasors subject to “joint liability”.
As noted, 8§ 85-5-7(3) provides that a “joint tortfeasor” 1is
ordinarily not subject tojoint liability. Baptist Menorial is not
a “several tortfeasor”, as Krieser terns it; it is a joint
tortfeasor subject only to several liability.

In that Krieser’s conplaint clainedthat Baptist Menorial and
Dr. Rogness (who settled during trial) were jointly and severally
liable, Baptist Menorial insists that Krieser may not take an
i nconsi stent position on appeal. However, the claim in the
conpl ai nt was based, at |east in part, on i nadequate devel opnent of
the facts. The conplaint alleged that Baptist Menorial enployed
Dr. Rogness; this was denied by both. In discovery, Baptist
Menorial claimed that Dr. Rogness was an independent contractor
This was apparently accepted by Krieser; the pretrial order does
not list Dr. Rogness’ enploynent anong the issues for trial.
Consistent with this, the jury was permtted to apportion separate

fault to the doctor and to the hospital. Had they instead been an

!As noted supra, the M ssissippi Suprenme Court in Estate of
Hunter very recently approved apportionnment of fault to settling
tortfeasors.
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enpl oyer and enpl oyee, the jury woul d have consi dered them as one
def endant and assessed only one percentage of fault, pursuant to
the second sentence of 8 85-5-7(3) (“In assessing percentages of
fault an enployer and the enpl oyer’s enployee or a principal and
the principal’s agent shall be considered as one (1) defendant when
the liability of such enpl oyer or principal has been caused by the
wrongful or negligent act or om ssion of the enployee or agent.”).

Additionally, we note that, in district court, Baptist
Menorial urged application of the apportionnent statute. Wile
Bapti st Menorial does not explicitly contend that it faces joint-
and-several liability, such a position would be far nore blatantly
in conflict with its own contentions in district court than is
Krieser’s here, given the need for factual devel opnent at the tine
of his conplaint. In any event, it is clear that Baptist
Menorial’s liability is, as 8 85-5-7 plainly requires, several
only, and not joint-and-several.

The parties conceded at oral argunent on appeal that there
were no decisions on point by Mssissippi’s Suprene Court. That
appears to still be the case. While M ssissippi courts have
addressed the effect of partial settlenents three tines in recent
years, none of these cases has applied 8§ 85-5-7. See Turner V.
Pi ckens, 711 So. 2d 891 (M ss. 1998) (after remand, a plaintiff’s
acceptance from one defendant of a remttitur releases al

def endants); Robles By and Through Robles v. Gollott and Sons
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Transfer and Storage, Inc., 697 So. 2d 383 (M ss. 1997) (informng
ajury of aprior lawsuit and settlenent is not error); MBride v.
Chevron U S A, 673 So. 2d 372 (Mss. 1996) (plaintiff’s
conparative negligence applied to damages after subtracting
settlenent, not before).

Because Turner and McBride i nvol ved injuries sustained before
§ 85-5-7"s effective date, 1 July 1989, the section did not apply.
See Turner, 711 So. 2d at 892 (injury in 1985); MBride, 673 So. 2d
at 374 (injury in 1987); 1989 Mss. Laws ch. 311 §8 7 (section
“shall apply only to causes of action accruing on or after July 1
1989"). And, as noted supra, MBride specifically limted its
hol ding “to cases in which, as here, the trial court instructed the
jury to consider only the relative culpabilities of the plaintiff
and the non-settling defendant(s) in apportioning fault under
conparative negligence principles”. 673 So. 2d at 381 (enphasis
added) .

Al t hough the injury in Robl es took place i n August 1989, after
the effective date of 8§ 85-5-7, Robles quotes | anguage frompre- 8
85-5-7 Whittley v. Cty of Meridian, 530 So. 2d 1341, 1346 (M ss.
1988), stating that a jury should be told of a settlenent’s
exi stence but not its anmount, and “the trial judge woul d reduce the
anount awarded by the jury by the anpbunt of the settlenent by the
ot her defendant or defendants”. However, no apportionnent of fault

took place at the trial court in Robles, because the jury found no
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liability. Wittley was quoted at |ength, see 697 So. 2d at 384-
85, but only to explain the traditional rule that juries are to be
i nformed of settlenents.

Finally, our comment on Mssissippi law in Hunnicutt v.
Wight, 986 F.2d 119, 125 (5th Gr. 1993), that, “where a party
settles with one def endant, any remai ni ng def endant recei ves credit
for the settlenent received fromthe rel eased defendant”, |ikew se
considered only pre- 8 85-5-7 law. Wiile the fact was not stated
in the opinion, the injury in Hunnicutt took place in 1988, prior
to 8§ 85-5-7's effective date.

As di scussed above, M ssissippi’s rule of pro-tanto reduction
is premsed and rooted in joint-and-several liability. Moreover,
8§ 85-5-7 itself operates to reduce the total damages in proportion
tothe fault of a settling tortfeasor/defendant, just as it reduces
the total damages in proportion to the fault of any other
tortfeasor/defendant. The statute therefore establishes the chief
alternative to pro-tanto reduction, to which Baptist Menorial does
not object. In effect, by seeking a pro-tanto reduction, as well
as application of the apportionnent statute, Baptist Menorial
advocates, not a pure pro-tanto reduction of damages for previous
settlenents, but a rule reducing its liability for damages tw ce:
first, by the settling defendant’s share of fault; and second, by

the anobunt of that settlenent, if greater.
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Set-offs for settlenent and the “one-satisfaction” rule exist
to prevent the plaintiff from recovering twice from the sane
assessnent of liability. But, where liability is not joint-and-
several, and each defendant instead bears liability for danmages
only proportionate to his ow fault, there is no assessnent of
liability for damages common to the settling and non-settling
def endants. Accordingly, the settlenent has an entirely separate
basis fromthe apporti oned damages, and the one-recovery rul e does
not apply. The “one satisfaction” rule applies to situations |ike
the one in Turner, inwhichliability fromtwo parties is rooted in
a single source (there, theremttitur). Were, as here, liability
or paynent is separately rooted, the rule is inapposite.

We think it is clear that the M ssissippi Suprenme Court, if
faced wwth this question, would follow the | arge nunber of other

courts who have understood legislative limtation of joint-and-

several liability to render inconpatible a pro-tanto credit for
non-settling tortfeasors. Courts in at least 16 other
States—Arizona, California, Colorado, Florida, Indiana, |owa,

Kansas, Kentucky, New Jersey, New Mexico, Pennsylvania, Tennessee,
Texas, Washi ngton, West Virginia, and Wom ng—have so overri dden or
limted pro-tanto reginmes, nmany of which had had statutory
st andi ng.

We find persuasive these cases’ nunber and, nost especially,

their reasoning. For exanple, Genstar Ltd. v. Ernst & Young, 917
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P.2d 222, 237 (Ariz. 1996) (citations and internal quotations
omtted) held in pertinent part:

[ Rl educing plaintiffs' award by the anmount of
the [previous] settlenment woul d underm ne the
policy justifications underlying several only
liability. Under several only liability, the
defendant is liable only for the anount of the
plaintiff's damages that is proportional to
the defendant's percentage of fault. [Arizona
Revi sed St at ut es] 8§ 12- 2506( A) . Thus,
offsetting a plaintiff's danages by the anbunt
of a non-party's settlenent is unnecessary
because the defendant pays only his share of
the damages. A contrary rule would (1) give
the benefit of an advantageous settlenent to
the non-settling tortfeasor, rather than to
the plaintiff who negotiated the settlenent,
(2) discourage sone defendants from settling
in anticipation of acquiring the benefits of
the settlenments of their co-tortfeasors, and
(3) neglect to recognize the fact that
settlenment dollars are not synonynous wth
damages but nerely a contractual estimte of
the settling tortfeasor's liability.

As anot her exanple, the pertinent holding in Waite v. Morisette,
843 P.2d 1121, 1124 (Wash.App.), amended, 851 P.2d 1241 (1993),
fol | ows:

Where proportionate liability applies, as

here, a defendant can never be liable for nore

t han hi s percentage share, because recovery is

limted to his proportionate share of the

total dammages. The reasons for allow ng

credits where the Iliability is joint and

several are not present where liability is

proportionate.

See al so Hoch v. Allied-Signal, Inc., 29 Cal.Rptr.2d 615, 621-

26 (Cal . App. 1994); Smith v. Zufelt, 880 P.2d 1178, 1183-88 (Col o.

1994); Kussman v. City and County of Denver, 706 P.2d 776, 777-82
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(Colo. 1985) (later overridden by statute); Wells v. Tallahassee
Menorial Regional Medical Center, Inc., 659 So. 2d 249, 250-52
(Fla. 1995); Barber v. Cox Communication, Inc., 629 N E 2d 1253,
1258 (I nd. App. 1994); Thomas v. Sol berg, 442 NN W2d 73, 73-78 (|l owa
1989); denn v. Flemng, 732 P.2d 750, 755 (Kan. 1987) (and cf.
York v. InTrust Bank, N A, 962 P.2d 405, 431-32 (Kan. 1998),
reaffirmng pro-tanto credit where joint-and-several liability
remains); D. D. Wllianmson & Co., Inc. v. Allied Chem cal Corp.

569 S.W2d 672, 673-74 (Ky. 1978); Rogers v. Spady, 371 A 2d 285,
287-88 (N. J. Super. A. D. 1977) (later overridden by statute); Johnson
v. Anmerican Honmestead Mortg. Corp., 703 A 2d 984, 987-88
(N.J. Super. A D. 1997); WIlson v. Glt, 668 P.2d 1104, 1107-09
(N.M App. 1983); Charles v. Gant Eagle Markets, 522 A 2d 1, 2-5
(Pa. 1987); Varner v. Perryman, 969 S. W2d 410, 413-14 (Tenn.
1997); Duncan v. Cessna Aircraft Co., 665 S.W2d 414, 431 (Tex.
1984) (later overridden by statute); Johnson by Johnson v. Ceneral
Motors Corp., 438 S. E 2d 28, 33 (WVa. 1993); Haderlie .
Sondgeroth, 866 P.2d 703, 708-712 (Wo. 1993). Mor eover, in
construing 8 85-5-7, the Mssissippi Suprene Court recently
followed the lead of courts from Florida and Tennessee in
construing those states’ nodi fication of joint-and-severa

liability. See Estate of Hunter, 1999 WL 12908, *12 (citing Fabre
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v. Marin, 623 So. 2d 1182 (Fla. 1993), and Ridings v. Ralph M
Parsons Co., 914 S.W2d 79 (Tenn. 1996)).

The only States we have found maintaining a pro-tanto credit
to non-settling defendants where joint-and-several liability has
been limted are Idaho and Maine. Curtis v. Canyon H ghway D st.
No. 4, 831 P.2d 541, 545-47 (ldaho 1992), overruled on other
grounds, Lawton v. Cty of Pocatello, 886 P.2d 330 (Idaho 1994);
Hoitt v. Hall, 661 A 2d 669, 673 (Me. 1995); Hewitt v. Bahnueller,
584 A 2d 664, 666 (Me. 1991).

The case from |I|daho, Curtis, held that legislative
nmodi fication of joint-and-several Iliability did not inpliedly
repeal its tortfeasor release statute. However, Curtis confronted
a specific statute mandating a pro-tanto credit, as well as a rule
limting inplied repeal unless two statutes are “manifestly
i nconsistent with and repugnant to each other”, 831 P.2d at 546.
By an anendnent that predated Curtis, but did not apply to it, the
| daho Legislature corrected this error, acknow edgi ng the
inconpatibility of pro-tanto and several -only regines:

Under the present system in nmultiple
def endant cases, each defendant only pays its
pro rata share of the total damages and,

therefore, should not be entitled to any
credit for the pro rata share paid by anot her

defendant in settlenent. The proposed
amendnents ... nmake the section consistent
wth the prior elimnation of joint and
several liability.

19



Tuttle v. Waynent Farnms, Inc., 952 P.2d 1241, 1244 (1daho 1998)
(quoting “[t]he statenent of purpose for the 1991 anendnent of
[ daho Code] § 6-805").

The cases from Maine, Hewitt and Hoitt, appear to be the
result of idiosyncratic drafting and an explicit statute mandating
the pro-tanto rule; they have been subject to extensive criticism
See Arlyn H Weks, The Unsettling Effect of Miine Law on
Settlenent in Cases Involving Multiple Tortfeasors, 48 M. L. REV.
77 (1996).

In sum the majority rule is decidedly that a pro-tanto/one-
satisfaction rule has no application to liability no |longer both
joint and several. See Wells, 659 So. 2d at 25 (“clearly the

majority rule”).?

2 | ndeed, regarding the pro-tanto approach, Baptist Menoria
hi ghlights 22 AM Jur 2d Damages § 559:

The consi deration received by one injured as a
consequence of atort conmtted by two or nore
tortfeasors operates to reduce, pro tanto (to
the sanme extent), the anobunt of damages he is
entitled to recover agai nst any other
tortfeasor responsible for his injuries.

However, 8 561 in that sane source advocates departure from that
rule in the Iight of an apportionnent statute:

The rule that recovery from nonsettling
tortfeasors is reduced pro tanto by t he anount
received in settlenment fromanother tortfeasor
may be affected by a conparative negligence
statute that apportions negligence to each
party, including each of the defendants. | f
the statute provides that each tortfeasor is
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Baptist Menorial’s characterization of Krieser having a
“recovery of $750,000 on a $200,000 verdict” is a red herring.
Qoviously, Krieser will not recover $750,000 on the verdict (now
judgnment) itself; rather, he obtained $650, 000 fromthe settl enent
and was awarded $100,000 by the verdict/judgnent. Each anount
flows froma distinct source and is footed on a distinct basis. It
is not surprising that different di spute-resolution nethods produce
different, or “inconsistent”, results; nor should we force a
har noni zati on between them

Krieser bore the risks both of an inadequate settlenent with
respect to Dr. Rogness and of an i nadequate verdict with respect to
Bapti st Menorial. For exanple, assune that, after Krieser had
settled for $650,000 with the doctor, the jury had returned a
verdict for $1,000,000, but had apportioned 90% instead of 50%
of the fault ($900,000) to the doctor and only 10% ($100,000) to
the hospital. Krieser would have recovered only $750, 000, instead
of the $1, 000,000 awarded by the jury. This is because, instead of
the doctor being liable for $900,000 pursuant to the verdict,
Krieser had accepted a settlenment fromhimfor $250,000 | ess. As

anot her exanpl e, there appears to have been great uncertainty as to

responsi ble for the percentage of negligence
attributed to him the judgnent agai nst each
defendant is not reduced by the anmount of a
settlenment paid by other tortfeasors.

(Enphasi s added.)
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t he probabl e damages arising out of this tragic death, due to the

underlying physical problem cause, or defect. In this

regard,

al t hough facially $200,000 m ght seem inadequate in a wongful

deat h case, especially as to Ms. Krieser, the district court denied

Krieser’s notion for a newtrial on damages. As a final

Kri eser

was far | ess certain.

each net hod of dispute-resolution.

On this question of clainmed overconpensati on,

persuasi ve the coments of the Texas Suprene Court

S.W2d at 430-431:

Plaintiffs bear the risk of poor settlenents;
logic and equity dictate that the benefit of
good settlenents should al so be theirs.

[Alny enrichnment of plaintiffs under the
new system of conparative causation is not
unjust, for the sinple reason that no one is
har nmed. The settling defendant cannot
conpl ai n, because he agreed to pay. The non-
settling defendant has no right to conplain,
because he was not a party to and is not
af fected by the settlenent.

See al so McDernott, 511 U. S. at 219-20:

Because settl| enent anounts are based on rough
estimates of liability, anticipated savings in
litigation costs, and a host of other factors,
they wll rarely match exactly the anmounts a
trier of fact would have set. It seens to us
that a plaintiff’s good fortune in striking a
favorable bargain with one defendant gives
ot her defendants no claim to pay |ess than
their proportionate share of the total |oss.
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settled early during trial, when, presumably, the result

In sum Krieser is entitled to the fruits of

we find quite

i n Duncan, 665



I n hol di ng, pursuant to our “Erie-guess”, that, pursuant to §
85-5-7, the anount of danages apportioned to a non-settling
defendant is not reduced by a settlenent by another defendant, we
find nost persuasive, as did the district court, the follow ng
| anguage from the MBride decision by the M ssissippi Suprene
Court, even though it concerned a case to which § 85-5-7 was not
appl i cabl e because the i ncident occurred before its effective date:

The rising nunber of cases involving nmultiple
def endants necessitates this Court to choose a
met hod of verdict reduction, given the | ack of
statutory mandates. |t is an unavoi dabl e fact
that both the fault-first and settlenent-first
met hods are i nperfect, and each nethod results
in either the plaintiff (pursuant to the
settlenent-first nmethod) or the non-settling
def endant (pursuant to the fault-first nethod)
receiving a wndfall. It thus falls to this
Court to decide which party should bear the
burden of the i nperfections of each nethod and
whi ch party should enjoy the benefits thereof.
It is the view of this Court that a defendant
whose negligence has been found to have
proxi mately caused injury to another person
shoul d not be allowed to escape liability for
his negligence by the fortuity that a co-
def endant has settled prior to trial.
Accordingly, this Court adopts the settl enent-
first nmethod, given that said nethod, despite
its inperfections, yields the fairer results
of the two nethods.

673 So. 2d at 380 (enphasis added).
B
Concerni ng Bapti st Menorial’s claimthat postjudgnent interest
shoul d not begin running until entry of the anmended judgnent, the

controlling federal statute provides: “Interest shall be allowed
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on any noney judgnent in a civil case recovered in a district
court.... Such interest shall be calculated fromthe date of the
entry of the judgnent”. 28 U . S.C. § 1961 (enphasis added). o
course, 8 1961 governs all postjudgnment interest on noney judgnents
in federal district court. E. g., Mtchell Energy Corp. v. Sanson
Resources Co., 80 F.3d 976, 987 (5th Cr. 1996).

The jury reached its verdict on 8 March 1995. That sane day,
pursuant to FED. R Qv. P. 58, the district court clerk prepared the
judgnent, repeating the jury’s finding and referring erroneously to

liability by both Baptist Mnorial and the settling/dismssed

def endant, Dr. Rogness. That judgnent provided that Krieser
recover $200,000 from both defendants, “wth 50 percent
attributable to each defendant”. This judgnent was not entered,

however, until 3 July 1995.

Then, after the district court considered the notions to
credit the settlenent, for a newtrial on damages, to correct the
wor di ng of the judgnent, and to have postjudgnment interest run from
the date of the verdict, an anended judgnent, reflecting Baptist
Menorial’s $100,000 liability, was entered on 16 Decenber 1997.
And, as ordered by the district judge, the anended |udgnment
provi ded for postjudgnent interest from8 March 1995, the date of
the verdict (and of the original judgnent, as so noted in the

anended j udgnent).
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In its Decenber 1997 opinion on these notions, the court
stated why the original judgnent, although dated 8 March 1995, had
not been entered until 3 July 1995, al nost four nonths later. It
stated that the delayed entry had been “[p]er the court’s
instructions”; and that, apparently concerning both the original
and anended judgnents, Krieser “was in no way responsible for the
court’s delay in entering judgnent”. 984 F.Supp. at 466 & n. 3.

Baptist Menorial urges that postjudgnent interest not run
until the entry of the anended judgnent on 16 Decenber 1997, al nost
three years after trial was conpleted on 8 March 1995. As
herei nafter expl ai ned, although we agree that the |anguage of 8§
1961 permts such interest to run only fromentry of judgnent, the
proper such entry was that of 3 July 1995, at which tinme Bapti st
Mermorial’s liability for $100,000 was fully ascertai ned.

I n ordering postjudgnent interest fromthe date of the verdict
(which was al so the date of the original judgnent, 8 March 1995),
although «citing §8 1961 and noting that “[u] nder  usual
circunstances, [such] interest runs from the date of entry of
judgnent”, the district court reasoned understandably that Krieser
shoul d not be penalized for a delay which he did not cause, citing
Loui siana & Arkansas Railway Co. v. Pratt, 142 F.2d 847, 849 (5th
Cr. 1944). Moreover, FeD. R Qv. P. 58 requires that, upon a

verdict, “the clerk, unless the court otherwi se orders, shall

forthwith prepare, sign, and enter the judgnent w thout awaiting
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any direction by the court”. (Enphasi s added.) (As noted,
concerning the original judgnent, it appears that Rule 58 s “unl ess
the court otherw se orders” exception cane into play; the court
instructed the clerk to delay entry of that judgnent.) Thi s
statutory duty of the clerk, conbined with the powerful intuition
that a plaintiff should not be deprived of his judgnment earning
interest during a delay which he did not cause, |end considerable
force to the district court’s decision to make an exception to the
rul e under 8 1961 and to instead all ow postjudgnent interest from
the date of the verdict, 8 March 1995.

However, the decision to allowpostjudgnent interest fromthat
date, which equates wth the date of, but not entry of, the
original judgnent, parallels a position specifically repudiated in
Kai ser Al um num & Chem cal Corp. v. Bonjorno, 494 U. S. 827 (1990).
Kai ser Alum num rejected reliance on a “defendant’s fault in
causing the delay in entry of judgnent” as a basis for conputing
postjudgnment interest from an earlier date, 494 U S at 834
(quoting Note, Interest on Judgnents in the Federal Courts, 64 YALE
L.J. 1019, 1039 (1955)). W note as well that Pratt was featured
promnently in the article describing the approach Kai ser rejected,
see 64 YALE L.J. at 1033-37, and centrally guided Turner v. Japan
Lines, Ltd., 702 F.2d 752, 755-57 (9th Cr. 1983), which Kaiser
Alum num explicitly overruled, 494 U S. at 834. O her than the

district court here, Pratt has not been cited favorably by any
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federal court since Kaiser Alum num See also Boyd v. Bulala, 751
F. Supp. 576, 579 (WD.Va. 1990) (stating that Kaiser Al um num
rejected Pratt).

The four-nonth delay in entry of the original judgnent was due
to the district court’s instructions. And, the nuch greater 30-
month delay in entry of the anended judgnent was due, apparently,
to that court hoping the M ssissippi Supreme Court would render a
deci sion on point on the settlenent credit issue. |In any event,
none of the delay can be attributed squarely either to the
def endant, Baptist Menorial, or to Krieser. Accordingly, it my
well be that the district court’s cite to Pratt was sinply in
reference to its | anguage that the postjudgnent interest was to run
“fromthe date judgnent shoul d have been entered as required by ...
Rule 58". Pratt, 142 F.2d at 849. Notw thstanding the district
court’s good, adm rable, and equitable intentions, Kaiser A um num
dictates otherwise. The statute is clear; postjudgnent interest
can run only fromentry of judgnent.

On the other hand, we disagree with Baptist Menorial’s
contention that the entry of the anended judgnent is the rel evant
entry. Needless to say, “[t] he purpose of postjudgnent interest is
to conpensate the successful plaintiff for being deprived of
conpensation for the loss fromthe tine between the ascertai nnent
of the damage and the paynent by the defendant”. Kaiser Al um num

494 U. S. at 835-36 (1990) (internal quotation marks and citation
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omtted; enphasis added). The ascertai nnent of damage is refl ected
in ajudgnment. Feb. R CQv. P. 58.

Along this line, 8 1961 is silent as to which judgnment, if
there are anendnents, triggers the interest. For this case, upon
the entry of the original judgnent, the damges were fully
ascertai ned. That anount did not change upon entry of the anended
j udgnent . The latter only deleted the reference to the
settling/dismssed defendant. Accordingly, the first entry of
judgnment, 3 July 1995, is the appropriate date from which such
interest runs. Accord Geenway v. Buffalo Hilton Hotel, 143 F. 3d
47, 55 (2nd Gr. 1998). W therefore REFORM the judgnent in this
respect. See United States for use of Wallace v. Flintco Inc., 143
F.3d 955, 973 (5th CGr. 1998).

L1l

For the foregoi ng reasons, that part of the judgnent inposing
liability for $100,000 agai nst Baptist Menorial is AFFIRVED;, that
part regardi ng postjudgnment interest is REFORVED to provide for
such interest from3 July 1995.

AFFI RVED | N PART; REFORMED | N PART
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