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PER CURI AM

| . FACTUAL AND PROCEDURAL BACKGROUND

In January of 1990, Sandra Wal ker (“Wal ker”) was enpl oyed by
Wal -Mart Stores Inc. and was a nenber of the Wal -Mart Associ ates
G oup Health Plan (“the Plan”), which provided Wal ker with
medi cal and dental benefits. The Plan is governed by the
Enpl oyee Retirenent I ncone Security Act (“ERISA”).

Begi nni ng January 18, 1990, through January 25, 1990, Wal ker

underwent dental treatnent by Dr. Van R Sinmmobns, a dentist in



M ssissippi. On January 7, 1992, Wal ker initiated a nmal practice
action in state court against Dr. Simons for dental nmal practice.
She all eged that he propped her nouth open excessively, thus
causi ng her to undergo three inpatient surgeries for repair of
her right and left tenporomandi bul ar joints.

Wal ker’ s nedi cal expenses total ed $41, 598.59 and were paid
by the Plan. On June 19, 1996, WAl ker agreed to rel ease Dr.
Simons of all clains in exchange for a settlenent agreenent of
$12, 500.

On Decenber 13, 1996, Wal ker instituted a declaratory
judgnment action in the Grcuit Court of Pike County, M ssissippi.
Wal ker argued that she was entitled to the whole of the
settl enment proceeds received in the underlying mal practice
action. On January 21, 1997, the Plan renoved the case to
federal court on the basis of federal question jurisdiction.

On March 31, 1998, the United States District Court for the
Southern District of Mssissippi granted the Plan’s Mtion for
Summary Judgnent and ordered the entirety of the $12, 500 be paid
to the Plan as rei nbursenent for its nedical expenses. Wl ker

appeal ed the | ower court’s deci sion.

1. STANDARD OF REVI EW

In Firestone Tire and Rubber Co. v. Bruch, 489 U S. 101, 115



(1989), the Suprene Court established that courts nust apply a de
novo standard of review in actions brought by ERI SA pl an
participants who chall enge the denial of benefits. However, if
the plan vests the plan adm nistrator with discretionary
authority to nake eligibility determnnations or construe the
plan’s terns, the appropriate standard of reviewis for abuse of
di scretion. Id.

This Court has held Bruch’s principles applicable not only
to benefit determ nations brought by plan participants, but also
to plans’ assertions of purported rei nbursenent and subrogation
rights. Sunbeam Gster Conpany, Inc. Goup Benefits Plan for
Sal ari ed and Non-Bargai ni ng Hourly Enpl oyees v. Whitehurst, 102
F.3d 1368, 1373 (5th Cr. 1991). In Witehurst, we applied a de
novo standard of review because the parties agreed that the
adm ni strator had not been vested with discretionary authority to
interpret the Plan at the tine of the plaintiff’s injuries. Id.
Had we found that the adm nistrator had possessed di scretionary
authority at the tinme of the injury, the appropriate standard of
revi ew woul d have been for abuse of discretion.

Like in Whitehurst, the Plan herein is asserting its
rei mbursenent and subrogation rights over the plaintiff’s
monetary recoveries fromthe tortfeasor. |In this case, however,
t he i ssue on whether the adm nistrator was vested with

di scretionary authority has not been settled and we nust | ook at



the Plan’s | anguage to determne if any of its provisions vested
the adm nistrator with such authority. The rel evant provision,
for determning this issue, reads as foll ows:

The PLAN herein expressly gives the ADM NI STRATI VE

COW TTEE di scretionary authority to resolve al

gquestions concerning the adm nistration, interpretation

or application of the PLAN, including wthout

limtation, discretionary authority to determ ne

eligibility for benefits or to construe the terns of

the PLAN in conducting the review of the appeal.

This provision clearly vested the Adm nistrative Commttee
wth the discretionary authority to interpret the terns of the
Pl an, therefore, the proper standard of reviewin this case is

for abuse of discretion.

I'11. DI SCUSSI ON

There are two issues presented in this case. First, whether
the Pl an’ s | anguage unanbi guously speaks to this dispute and
sufficiently provides for the distribution of settlenent proceeds
of the type paid in this case. Second, whether the plaintiff’s
attorney is entitled to deduct his fees and expenses prior to the
Pl an being rei nbursed under his own rei nbursenent contract with
the plaintiff.

Wal ker’ s argunent, for right of possession over the
settlenent noney, is three-fold. First, she argues that the Pl an
chose not to participate or finance the lawsuit and shoul d
therefore be barred fromrecovering any of the settlenent noney.

4



Second, Wal ker maintains that the | anguage of the Plan never
contenpl ated partial recovery by a participant nor did it ever
consider the issue of attorneys’ fees. Third, Wl ker contends
that there is no proof that the settlenent sumpaid was a result
of any mal practice by the tortfeasor and therefore the

rei mbur senent provision does not apply.

The Plan argues that it is entitled to the right of
subrogation and recovery of all anmounts paid. The Plan points
out that it expended $41, 498.59 for Wl ker’s nedi cal treatnent
and that the plain | anguage of the Plan gives it the right to
recover benefits that it has previously paid to the extent of any
paynments resulting fromsettlenent, regardl ess of how the parties
chose to designate those paynents.

The Pl an asserts that the rel evant provisions are
unanbi guous. WAl ker, however, clainms that they are insufficient
for determning the distribution of the settlenent proceeds. The
provi sions read as foll ows:

The PLAN shall have the right to reduce benefits

ot herwi se payable by the PLAN or recover benefits

previously paid by the PLAN to the extent of any and

all of the foll ow ng:

A Any paynents resulting froma judgenent or

settlenent, or other paynent or paynents,
made or to be nmade by any person or persons
consi dered responsi ble for the condition
giving rise to the nedical expense or by
their insurers, regardl ess of whether the
paynment is designated as paynent for such
damages including, but nolimted [,] to pain
and/ or suffering, loss of incone, nedical
benefits or any other specified damages; or
any ot her damages nmade or to be nade by any
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person .

Congress expressly intended for ERISA Plans to be “witten
in a manner calculated to be understood by the average plan
participant,” and need only be “sufficiently accurate and
conprehensive to reasonably apprise such participants and
beneficiaries of their rights and obligati ons under the plan.
Title 29 U.S.C. 8§ 1022(a)(1). In light of this statute, we have
previously held that ERI SA pl ans should not be held to the sane
standard that an insurance contract purchased in an open narket
is held to. Jones v. Georgia Pacific Corp., 90 F.3d 114, 116
(5th Gr. 1996). Such a contract is purposefully drafted with
greater particularity because courts usually construe plan terns
strictly in favor of the insured. ERI SA on the other hand,
expressly guards against boilerplate |anguage in its plans and we
must therefore interpret ERI SA plans’ provisions as they are
likely to be “understood by the average plan participant,”
consistent with ERISA's statutory drafting requirenents.

We hold that the Plan’s | anguage i s unanbi guous and that the
admnistrators’ interpretation of the Plan did not constitute an
abuse of discretion. W agree with the district court in holding
that the “any and all” |anguage plainly neans the first dollar of
recovery (any) and 100% recovery (all) of the funds received by
the plaintiff in the settlenment, up to full anmount of the

benefits paid. The Plan’s unanbi guous | anguage does not i ncl ude



a provision for reduction of its subrogation lien for paynent of
attorneys’ fees or costs. Interpreting the provisions to provide
for attorneys’ fees and expenses woul d have been wholly i nproper
by the district court. Furthernore, the fact that the provisions
do not specifically nention attorneys’ fees or set out detailed
di stribution procedures, does not constitute silence or anbiguity
on behalf of the Plan. Witehurst, 102 F.3d at 1375. This Court
has firmy held that an ERI SA pl an shoul d not be penalized for

| ack of technical precision or verbosity by |labeling the Plan
“silent” or “anbiguous” when it is sinply using the direct

| anguage mandated by ERI SA. |d.

' V. CONCLUSI ON

In sum we conclude that the adm nistrator’s interpretation
of the plan was legally correct and that the | anguage of the
Pl an’ s subrogation and rei nbursenent provisions are clear and
unanbi guous. Furthernore, in the absence of any expressly
sel ected alternative standard, the Plan Priority normvested the
Plan with unconditional reinbursenent for the full anmount of the
medi cal benefits paid to Wal ker. Therefore, her attorneys are
not entitled to deduct their fees or expenses.

We find that there was no abuse of discretion by the

Adm nistrative Commttee and AFFIRM the district court’s decision



to grant the Plan’s Motion for Summary Judgnent.



