IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60263
(Summary Cal endar)

HARRY NEAL BALL; HELEN PATRI Cl A BALL,
Petiti oners-Appel |l ants,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE,
Respondent - Appel | ee.

Appeal fromthe Decision of the
United States Tax Court

December 31, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
WENER, Circuit Judge.

Petitioners-Appellants Harry Neal Ball and Helen Patricia
Ball, husband and w fe, appeal from the judgnent of the United
States Tax Court (“Tax Court”) hol di ng that $8, 705. 59 —Dbei ng one-
hal f of the | unp sum separati on and severance paynent nade to Ms.
Ball by her forner enployer pursuant to a “Separation Agreenent”
executed contenporaneously wth the theretofore unannounced
termnation of enploynent by her forner enployer — should have
been included in gross incone for the year in which she received
the paynent. Agreeing with the Tax Court, we affirm

The Separation Agreenent identifiedthe single paynent to Ms.
Bal | as conprising equal anounts for separation and for severance.
The return position taken by the Balls was that the half
attributable to separation, as distinguished from severance, was

excl udabl e from gross i ncone under Internal Revenue Code (I.R C.)



8§ 104(a)(2). They contend that the separation portion of the
paynment was in settlenent of tort-like clains that Ms. Bell m ght
have agai nst her enployer, such as clains for personal injury or
si ckness. The Tax Court ruled in favor of the Conm ssion,
concluding that the entire severance and separation paynment was
t axabl e conpensation. The Tax Court grounded its holding in the
uncontested facts that (1) at the tine Ms. Ball was fired, was
handed the Separation Agreenent and the Rel ease Agreenent, and
signed them she had no clains of any nature, asserted or
unasserted, against her forner enployer — as the Balls have
stipulated —and (2) the “laundry list” of the types of federal,
state, and local clains that were being released by Ms. Ball,
expressly including without limtation, Title VII, ADEA, EPA, ADA,
ERI SA, and F&W.A, does not sonehow convert the Rel ease Agreenent
into a settlenment of one or nore actual clainms for personal injury
or sickness.

W have carefully reviewed the appellate briefs of the
parties, the entire record —including every word of the tria
transcript, the Balls trial nmenorandum and the Tax Court’s
Menor andum Fi ndi ngs of Fact and Opi nion — and are satisfied that
the judgnment of the Tax Court nust be affirmed for the reasons set
forth inits opinion. The applicable section of thel.R C clearly
requires the existence of a justiciable claim of the type
identified therein and an express settlenent and disposition of
such an extant claim The case law is substantial, clear, and

unani nous to the effect that rel eases of the broad, generic type



signed by Ms. Ball in connection with the termnation of her
enpl oynent — at a tinme when no clains exist, whether or not
previously asserted or articulated —do not fall wthin the anbit
of .RC 8 104(a)(2). Consequently, paynents of the nature nade
to Ms. Ball by her forner enployer, whether |abel ed severance or
separation, are not excludable from gross incone.

AFF| RMED.



