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WENER, Circuit Judge:
In this conplex federal tax case, involving both estate and
i ncone tax issues, Petitioner-Appellant Estate of Algerine Alen
Smth (the “Estate”) appeal s an adverse deci sion of the Tax Court.

At the time of her death, Algerine Allen Smth (the “Decedent”) was



one of many defendants in a lawsuit brought by Exxon Corporation
that arose out of royalty provisions in nunerous oil and gas
| eases. Exxon had overpaid royalty owners, including the Decedent,
and was suing to recoup the overpaynents.

Four questions are presented in this appeal: (1) As of what
date is a clai magai nst the Decedent that is deductible fromgross
estate under 8§ 2053(a)(3)! to be valued? (2) How and to what
extent, if any, does an estate’'s inchoate right to an inconme tax
deduction (or refund) under 8 1341(a) —a right that ripens only
when and if an estate makes a paynent on a cl ai mdeducted under 8§
2053(a)(3) —affect the § 2053(a)(3) estate tax deduction all owed
to the estate for such clain? (3) Assumng that, in conputing its
estate taxes, an estate is entitled to and does take a deduction
for aclaimin an anount that ultimately proves to be greater than
the sum it eventually pays to the claimnt whose claim has
generated the 8§ 2053(a)(3) deduction, wll the estate incur
di schar ge-of -i ndebt edness i ncone under 8 61(a)(12)? And, (4) In
this case, did the Tax Court abuse its discretion when it denied
the Estate’s notion to anend its petition after the case had
al ready been submtted for decision on stipulated facts?

In answer to the first two questions, we hold that the claim
generating the estate tax deduction under § 2053(a)(3) —as well
as the § 1341(a) incone tax relief that will necessarily attend any

paynment by an estate on that claim—nust be val ued as of the date

Al statutory references are to the Internal Revenue Code of
1986 as anended, Title 26 of the United States Code.
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of the death of the decedent and thus nust apprai sed on i nformation
known or avail able up to (but not after) that date. W therefore
vacate and remand with instructions to the Tax Court that it admt
and consi der evidence of pre-death facts and occurrences that are
relevant to the date-of-death value of Exxon’s claim wthout
admtting or considering post-death facts and occurrences such as
the Estate’'s settlenent with Exxon, which occurred sone fifteen
mont hs after Decedent’s death. As for the third question, we
reject the assertion of Respondent-Appellee the Comm ssioner of
I nternal Revenue (the “Conm ssioner”) that if the anount the Estate
is allowed to deduct under 8 2053(a)(3) exceeds the anmount it
ultimately pays to Exxon, the difference will constitute di scharge-
of -i ndebt edness incone to the Estate in the year of the paynent.
Finally, we hold that the Tax Court did not abuse its discretion
when it refused to consider the Estate’s |ate-filed notion to anend
its petition.
I
FACTS AND PROCEEDI NGS

In 1970, Decedent and two aunts | eased tracts of |and | ocated
in Wod County, Texas, to Exxon’s predecessor, Hunble GI &
Refining Conmpany (“Hunble Q7). The lessors were to receive
royal ty paynents cal culated as a fraction of the price received by
the lessee for any oil and gas produced from the | eased tracts.
The | ease agreenents provided that if the price of the mnerals
produced under the |ease were ever regulated by the governnent,

royalties would be adjusted accordingly. When Decedent’s aunts



di ed, she succeeded to their interests.

The tracts that Decedent and her aunts |eased to Hunble Q1
together with a nunber of other tracts in Wod County, were
collectively designated as the Hawkins Field Unit (“HFU ). After
Decedent and her aunts had entered into the | ease agreenents, Exxon
acquired Hunble Q1. In 1975, approximately 2,200 HFU royalty
owners and 300 working interest owners entered into a unitization
agreenent with Exxon. Under this agreenent, all HFU tracts were
aggregated into a functional whol e and Exxon was desi ghated as the
sol e operator of the unit.?2 |In addition to being unit operator,
Exxon was the largest single royalty owner in the HFU

During the early years of the HFU s operation, the federal
governnment regul ated the price of donmestic crude oil. 1In 1978, the
Departnent of Energy (“DOE’) filed suit against Exxon (the “DOE
Litigation”) in the United States District Court for the District
of Colunbia (the “D.C.D.C."), claimng that Exxon had m scl assified
the oil produced from the HFU and thus had overcharged its
custoners, in contravention of the federal price regulations.
Exxon continued to pay the HFU interest owners royalties based on
the price that the DOE had chall enged as excessive, but in 1980
Exxon began wi thholding a portion of royalties to offset its
potential future liability fromthe DOE Litigation

That sanme year, a group of the royalty owners sued Exxon (the

“Jarvis Christian Litigation”) in federal district court in Texas,

2For a detailed account of the history of the HFU and federal
regul ation of oil prices during this period, see United States V.
Exxon Corp., 773 F.2d 1240, 1250-53 (Tenp. Ener. Ct. App. 1985).
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asserting that Exxon was required to pay themthe full anmount of
their royalties. Early in 1981, Decedent intervened as a plaintiff
in the Jarvis Christian Litigation.

Three years later, in the DOE Litigation, the D.C.D.C. held
that Exxon had violated the federal price-control regulations.?
The court determ ned that Exxon was liable, in restitution, for
over $895 million.* In February of 1986 —foll ow ng affirmance of
the D.C.D.C." s judgnent and shortly after the Suprene Court denied
certiorari —Exxon paid the judgnent, which, including both pre-
and post-judgnment interest, totaled approximately $2.1 billion.

In 1988, Exxon sued the HFU royalty owners, seeking to recoup
a portion of the $2.1 billion judgment. |In its conplaint, Exxon
alleged that it was entitled to contribution from the royalty
owners under alternative |egal theories, including federal common
| aw, federal statutory | aw,® and several state commobn | aw causes of
action. In that suit, which was consolidated with the Jarvis
Christian Litigation, the royalty owners vigorously defended
agai nst Exxon’s claim They argued that Exxon’s conplaint failed

to state a cause of action under either federal commobn |aw or

3See United States v. Exxon Corp., 561 F. Supp. 816 (D.D.C.
1983) .

“The judgnment was in favor of the United States Treasury. The
Treasury, under guidelines established by Congress, ultimately
distributed the judgnent to several States and Territories. See
United States v. Exxon Corp., 773 F.2d 1240, 1246 (Tenp. Enmer. O

App. 1985).

SExxon alleged that it had a cause of action under both 12
U S.C. 81904 (The Econom c Stabilization Act of 1970) and 15 U. S. C.
8754(a) (1) (The Enmergency Petrol eum Al l ocation Act of 1973).
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federal statutory |aw, and, alternatively, that if Exxon had stated
a claim the royalty owners were not |iable to Exxon because (1)
Exxon was equitably estopped —by the wongful nature of its own
conduct —fromrecovering in restitution, and (2) Exxon had not
actually suffered a | oss despite having paid the judgnent.

I n August 1989, fifteen nonths before Decedent’s death, the
district court that was adjudicating the Jarvis Christian
Litigation ruled that Exxon had “an inplied cause of action
[against the HFU royalty owners, including the Decedent] under
federal common |aw for reinbursenent.”®

I n January 1990, the royalty owners, including Decedent, noved
for summary judgnent. The main thrust of the notion was that Exxon
had reaped profits far exceeding the judgnent that it had paid in
the DCE litigation, both as the largest royalty owner in the HFU
and as unit operator. According to the royalty owners’ notion, the
established tenets of the law of restitution prevent Exxon from
recoupi ng a sum exceeding the losses that it had suffered; and,
contended the royalty owners, as Exxon had suffered no | osses, its
potential recovery was nil.

Decedent died on Novenber 16, 1990. At the tine of her death,
the royalty owners’ Modtion for Summary Judgnent was still pending.
Exxon subsequently filed its own notion for summary judgnent, and
in February 1991 —after Decedent’s death but before the filing of

her estate tax return (Form 706) — the district court granted

Exxon Corp. v. Jarvis Christian College, 746 F. Supp. 652,
655 (E.D. Tex. 1989).




summary judgnent in favor of Exxon. The court held that (1) the
royalty owners were liable to Exxon; (2) Exxon's danages would
equal the difference between the regulated price of oil and the
hi gher price Exxon had charged its custoners; and (3) Exxon could
recover interest on its danages for the period beginning on the
date that Exxon had paid the judgnent in the DOE litigation
(February 27, 1986) and ending on the date that the interest owners
pai d Exxon. The court expressly did not allow Exxon to coll ect
interest accruing before it paid the judgnent in the DOCE
litigation, reasoning that to do so would be “unjust and
i nequi t abl e” because Exxon coul d have avoided this portion of the
judgnent by paying the DOE earlier. The court then referred the
cal cul ation of damages to a special nmaster. Exxon clainmed that it
was owed a total of $2.48 million by the Estate.’

Decedent’s Form 706 was filed in July, 1991, approxinmately
eight nonths after her death and five nonths after the summary
judgnent favorable to Exxon but while the Special WMster was
calculating the quantum of Exxon's clains. Pursuant to 8
2053(a) (3), Decedent’s Form 706 included a $2.48 mIlion deduction
for Exxon’s claim against the Estate. In March 1992, fifteen
mont hs after Decedent’s death and nine nonths after the filing of
her Form 706, the Estate paid Exxon $681,840 to settle the case, a
sumequal to 27.5 percent of the 8§ 2053(a)(3) deduction clainmed by
t he Estate.

The Comm ssioner determned that, as Exxon’s claim was

"The exact figure is $2,482,719.
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di sputed on the date of Decedent’s death, the Estate was entitled
to deduct only the anpbunt paid in settlenment ($681,840), even
t hough that was not done until fifteen nonths after Decedent’s
death. Accordingly, the Comm ssioner issued a notice of deficiency
for $663,785 in estate taxes, based in part on the reduced
deducti on.

Subsequently, the Comm ssioner issued a second notice of
deficiency, asserting in the alternative an incone tax deficiency
for 1992, the year of the settlenent paynent. The Conm ssi oner
reasoned that if the Estate were allowed an estate tax deduction
for the full $2.48 mllion, despite paying only $681, 840 to Exxon,
it would have realized incone fromthe di scharge of indebtedness.
The di scharge-of-indebtedness incone was calculated to be
$1, 800, 879, the difference between the cl ai med estate tax deduction
(approximately $2.48 nmillion) and the post-death settlenent
($681, 840).

The Estate filed two petitions for redetermnation in the Tax
Court, contesting the Comm ssioner’s notices of deficiencies. The
Tax Court consolidated the two petitions, and the parties submtted
the case on stipulated facts.

After the parties had supplenented their stipulation of facts
and submtted the case to the Tax Court for decision, the Estate
filed a notion seeking |eave to anend one of its petitions. The
Commi ssioner contested the Estate’'s late-filed notion to anend.
Siding wth the Comm ssioner, the Tax Court denied the Estate’s

nmot i on.



On the nerits, the Tax Court ultimately held that because (1)
Exxon's claim was neither certain nor enforceable as of the
decedent’ s death, the estate was entitled to deduct only the post-
death settlenent paynent of $681,840; and (2) the incone tax
benefit the estate derived under 8 1341(a) for paying Exxon
$681,840 in settlenment constituted property of the Estate, as of
Decedent’s death. As the court ruled that the Estate’ s deduction
was limted to the value of the settlement, i.e., $681, 840, rather
than $2.48 mllion, the Conm ssioner’s protective assessment of
di schar ge- of -i ndebt edness i ncone was noot, so the Tax Court did not
address that issue. The estate tinely filed this appeal.

I
ANALYSI S

A. Jurisdiction & Standard of Revi ew

We have jurisdiction pursuant to 26 U S . C. 8§ 7482 to hear
appeals fromthe Tax Court. W reviewthe Tax Court’s findings of
fact for clear error; questions of law are reviewed de novo.?3
Construction of the Internal Revenue Code is a question of law?®

B. Deduction for Cainse Agai nst the Estate

A tax is inposed on the transfer of the “taxable estate” of

every decedent who is a citizen or resident of the United States.

8See 8§ 7482(a) (courts of appeals review Tax Court decisions
“Iin the sanme manner and to the sane extent as decisions of the
district courts . . . .”); Street v. Conm ssioner, 152 F.3d 482,
484 (5th Cr 1998).

°See &igg v. Comm ssioner, 979 F.2d 383, 384 (5th Cr. 1992).

10See § 2001(a).



The “taxable estate” is the “gross estate”!! | ess those deductions
al | owabl e under 88 2051 through 2056.'2 The first issue in this
case i s whether post-death facts and occurrences can be consi dered
in valuing the deduction authorized by 8 2053(a)(3) for “clains
against the estate . . . as are allowable by the laws of the
jurisdiction . . . under which the estate is being adm nistered.”

The Tax Court hel d, and t he Comm ssi oner urges on appeal, that
the Estate’s deduction is limted to the $681,840 that the Estate
ultimately paid, fifteen nonths after death, to settle Exxon’'s
claim This conclusion is grounded on the facts that liability and
quantum of the claim were still being litigated at Decedent’s
death, and the conprom se which determned liability and quantum
had not yet been achieved. The Estate counters that post-death
events are irrelevant, contending that, because Exxon’s clains
constituted “enforceable contractual rights” existing as of
Decedent’s death, the full $2.48 mllion of Exxon’s claim is
deductible. The Tax Court did not hold, and the Comm ssioner has
never argued, that the Estate is not entitled to any deduction at
all; only that the anpbunt is not that being asserted by Exxon at
Decedent’s death but rather the anount paid in settlenent fifteen
months | ater. Thus the question presented is not whether a

deduction is available, but rather what is the correct amount of

1The gross estate consists of “all property, real or personal,
tangi bl e or intangi bl e, wherever situated,” and the Code explicitly
directs that the gross estate is to be “value[d] at the tine of
[the taxpayer’s] death.” 1d. § 2031.

2See § 2051.
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t he deducti on.

Al though we are persuaded that, on these facts, the
Comm ssioner is not permtted to consider — nmuch less rely
exclusively on —the anount of the post-death settlenent of the
Exxon cl ai mwhen val ui ng Decedent’s al | owabl e estate tax deducti on,
we are al so persuaded that the estate is not entitled to deduct the
full anmount that was being clainmd by Exxon at Decedent’s death.
Rat her, for the reasons that follow, we conclude that the correct
anal ysis requires appraising the value of Exxon’s claim based on
the facts as they existed as of death.

Section 2053(a)(3) is silent regarding the “as of” date for
val ui ng cl ai ns agai nst an estate. The Conm ssioner cites Treasury
Regul ation (“Reg.”) 8 20.2053-1(b)(3), which all ows a deduction for
a claim“though its exact anmount is not then known, provided it is
ascertainable with reasonable certainty, and will be paid.” The
Comm ssioner urges that because the “reasonable certainty” and
“Wll be paid’ requirenents were not net as of the date of death,
post -deat h events can and shoul d be considered in establishing the
val ue of the claim The Estate, on the ot her hand, enphasizes that
Reg. 8 20.2053-4 all ows a deduction for those “personal obligations

of the decedent existing at the tine of his death.”*® According to

the Estate, this tenporal reference establishes the precise date as
of which clains are to be val ued. Thus, insists the Estate,
because the district court had held that Exxon had a cause of

action, and because Exxon was asserting a debt of $2.48 mllion as

81 d. § 20.2053-4 (enphasis added).
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of Decedent’s death, this is the proper anount of the deduction.

The nost that can be discerned fromthese Regul ations is that
the situation we now face is not expressly contenpl ated, and that
there is, arguably, | anguage that supports the opposite contentions
of the parties. Finding no definitive answer in the statute or
regul ations, we turn to the case | aw.

Ithaca Trust Co. v. United States is the Suprene Court’s

cl earest statenent of the general rule that “[t] he estate so far as
may be is settled as of the date of the testator’s death.”! |thaca
Trust involved the value of a charitable remainder subject to a
life estate. The question before the Court was whether the
charitabl e remai nder becane nore val uable (as a deduction fromthe
gross estate) because the life tenant, who survived the testator,
di ed before reaching her actuarial |ife expectancy. The Court, per
Justice Holnmes, held that the estate tax is a levy on the transfer
of property, a discrete act, and that

the value of the thing to be taxed nust be estinated as
of the tinme when the act is done. But the val ue of
property at a given tine depends upon the relative
intensity of the social desire for it at that tine,
expressed in the noney that it would bring in the market.
Like all values, as the word is used by the law, it
depends | argely on nore or | ess certain propheci es of the
future; and the value is no less real at that tinme if
|ater the prophecy turns out false than when it cones out
true. Tenpting as it s to correct wuncertain
probabilities by the nowcertain fact, we are of opinion
that it cannot be done, but that the value of the wife's
life interest nust be estinmated by the nortality tables.
Qur opinion is not changed by the necessary exceptions to

14279 U.S. 151, 155 (1929).
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the general rule specifically nmade by the Act.?

As many courts have noted, decisions follow ng Ithaca Trust Co. are

irreconcilable. Inthe context of the 82053(a)(3) “cl ai ns agai nst
the estate” deduction, sonme courts have strictly adhered to the
Suprene Court’s directive to val ue deducti ons based on the “nore or
| ess certain prophecies of the future”!” existing on the date of
deat h; *® others have not.?1°

Propstra v. United States fromthe NNnth Grcuit is a |l eading

case that strictly applies the date-of-death valuation principleto

a claim against the estate.?® As of his death, the decedent in

Blthaca Trust Co., 279 US at 155 (citations
om tted)(enphasis added).

See, e.q., Estate of Kyle v. Commissioner, 94 T.C 829, 849
(1990) (“all of the cases in this field dealing with post-death
evi dence are not easily reconciled with one another, and at tines
it is like picking one’s way through a mnefield in seeking to find
a conpl etely consi stent course of decision.” (quoting Estate of Van
Horne v. Commi ssioner, 78 T.C 736-37 (1982), aff’'d 720 F.2d 1114
(9th Cr. 1983)).

7Ithaca Trust Co., 279 U.S. at 155.

¥ln the following cases interpreting 8 2053(a)(3) or its
predecessors, the courts refused to consider post-death events:
Estate of Van Horne, 720 F.2d 1114 (9th GCr. 1983); Propstra v.
United States, 680 F.2d 1248 (9th Gr. 1982); Geen v. United
States, 447 F. Supp. 885 (N.D. IIl. 1978); Estate of lLester v.
Commi ssioner, 57 T.C. 503 (1972); Russell v. United States, 260 F.
Supp. 493 (1966); Wner v. United States, 153 F. Supp. 941 (1957).

¥I'n the following cases the courts did consider post-death
events: Estate of Sachs v. Conm ssioner, 856 F.2d 1158 (1988);
Jacobs v. Conm ssioner, 34 F.2d 233 (1929); Estate of Kyle v.
Conmmi ssi oner, 94 T.C 829 (1990); Estate of Hagmann v.
Comm ssioner, 60 T.C. 465 (1973), aff’'d per curium 492 F.2d 796
(5th Cr. 1974); Estate of Cafro v. Conm ssioner, T.C Meno. 1989-
348, 1989 W. 79310; Estate of Quintard v. Conm ssioner, 62 T.C 317
(1974).

20680 F.2d 1248 (9th GCr. 1982).
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Propstra owned property encunbered with |iens exceedi ng $400, 000.
More than two years later, his estate paid the Ilien holder
approximately $135,000 in full satisfaction of its clains. The
Commi ssi oner argued, as he does here, that the estate was permtted
to deduct only the anmount actually paid. The court disagreed: “W
rule that, as a matter of law, when clains are for suns certain and
are legally enforceable as of the date of death, post-death events
are not relevant in conputing the perni ssible deduction.”?

The Propstra court cited three reasons for its conclusion
First, it found significant a change in the wordi ng of the rel evant
Code section when Congress enacted the Internal Revenue Code of
1954. Prior to 1954, the predecessor to 8§ 2053(a) had authorized

deduction for clains as are allowed by the laws of the
jurisdiction . . . under which the estate i s being adm ni stered.”??
Courts were divided regarding whether the use of “allowed” neant
that the estate actually had to pay the claim for it to be
deductible.? 1In the 1954 re-enactnent of the Code, “allowed” was
replaced with “allowable.” The Propstra court found this change

indicative of Congress’s preference for the line of cases that

measured a claims viability and value as of the date of death

2lPropstra, 680 F.2d at 1254. W acknow edge that the Propstra
court drewa distinction between “di sputed or contingent” clains on
one hand, and “certain and enforceable” clains on the other. 1d.
at 1253. It stated, in dicta, that post-death events are rel evant
in conmputing the allowable deduction in the case of “disputed or
contingent” clains, but the court gave no indication of the neaning
that it assigned to these inprecise terns.

221 d. (enphasis in original; citing 8 812(b)(3) (1939)).
21 d. at 1254-55,
14



W thout inposing the additional elenment of actual post-nortem
paynent by the estate.?

Second, the Propstra court reasoned that its holding was
supported by Treasury Regulation § 20.2053-4, which allows an
estate to deduct “personal obligations of the decedent existing at

the tine of [the decedent’s] death.”? Finally, the court reasoned

that its holding conported with the teaching of |thaca Trust.

The Ninth Crcuit again applied the date-of-death val uation

principal to a claimagainst an estate in Estate of Van Horne v.

Commi ssi oner. 2 The decedent in Van Horne was obligated, pursuant

to a valid judgnent, to nake support paynents to her ex-husband for
the duration of his life, notwi thstanding either his remarri age or
her death. The judgnent provided that if the decedent predeceased
her ex-husband, the support obligation would be payable by her
estate. She predeceased him and shortly after her death — but
far short of his actuarial |ife expectancy —her ex-husband di ed.
Consequently, the estate’s ultimate liability on the clai mwas only
a small fraction of the actuarial prediction as of her death.

Consistent with Ithaca Trust and Propstra, the Van Horne court held

that “legally enforceable clains valued by reference to an
actuarial table neet the test of certainty for estate tax purposes.

Because decedent’ s spousal support obligation neets that test, it

241 d. at 1254-55. See also Wner v. United States, 153 F. Supp.
941, 943 (S.D. N Y. 1957).

2Enphasi s added.
26720 F.2d 1114, 1117 (9th G r. 1983).
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is subject to the Propstra rule.”?
In sharp contrast to the holdings of the Ninth Grcuit in both
Propstra and Van Horne, the Eighth GCrcuit squarely held in Estate

of Sachs v. Commi ssioner that “[i]n this Crcuit . . . the date-of-

death principle of valuation does not apply to clains against the
estate deducted under 82053(a)(3)."%8 Because of events that
occurred before Sachs’s death, his estate owed federal incone tax.
The estate paid the incone tax, and deducted the anobunt paid as a
cl ai magai nst the estate under § 2053(a)(3). Congress subsequently
anended the Internal Revenue Code; the anendnent applied
retroactively, resulting in forgiveness of the incone tax liability
that the estate had paid; and the estate received a full refund.
The Conm ssioner argued that the 8§ 2053(a)(3) estate tax deduction
should be disallowed, but the Tax Court disagreed. It hel d
instead that the estate was permtted to deduct the subsequently-
refunded tax |iability because it existed at the decedent’s death,
and the post-death statutory anendnent effecting a retroactive
repeal could not be considered. ?®

The Eighth Grcuit reversed, holding that “an estate loses its

27720 F.2d 1114, 1117 (9th G r. 1983).

28856 F.2d 1158, 1160 (8th Cir. 1988). Accord Conmi ssioner V.
Shively, 276 F.2d 372 (2d Cr. 1959) (“W hold that where, prior to
the date on which the estate tax returnis filed, the total anount
of a claimagainst the estate is clearly established under state
| aw, the estate nmay obtain under Section 812(b)(3) [predecessor to
8§ 2053(a)(3)] no greater deduction than the established sum
irrespective of whether this anmount is established through events
occurring before or after the decedent’s death.”) (enphasis added).

295ee 88 T.C. 769, 779-783 (1987), rev'd 856 F.2d 1158 (8th
Gir. 1988).
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8§ 2053(a)(3) deduction for any claim against the estate which
ceases to exist legally.”3 The court acknow edged that its hol ding
was i nconsistent with Propstra and Van Horne, but held that it was

bound by its prior holding in Jacobs v. Conmm ssioner3 —a case

decided a nere five nonths after |Ithaca Trust.

The Sachs court first distinguished the valuation of a

charitable bequest —the deduction at issue in |thaca Trust —

fromthe valuation of clains against the estate deductible under §
2053(a)(3). The Sachs court reasoned that the value of charitable
bequests, unlike clains against the estate, “nust be determ ned as
of the date of [death] because any other nethod would permt

est at es a one-si ded advantage.”32 It then found that |thaca Trust’s

reliance on YMCA v. Davis,® another case involving a charitable

bequest, indicated that the holding in Ithaca Trust was supported

by concerns specific to that context, concerns not inplicated by

the 8§ 2053(a)(3) deduction for clains against the estate.®* The

0856 F.2d 1158, 1161.
3134 F.2d 233 (8th Gir.), cert. denied, 280 U.S. 603 (1929).

321d. at 1161. The court was correct on this point because if
dat e- of -deat h valuation were not the rule for charitabl e bequests,
exceptions to the use of the actuarial tables would al ways benefit
the taxpayer: Only when the life tenant dies prior to filing the
estate tax return (and thus before the life tenant’s actuarial life
expectancy) would an exception be nmade. Such exceptions, if they
were permtted, would always result in a greater value being
assigned to the charitable remainder and, correspondingly, a
greater estate tax deduction.

3264 U.S. 47 (1924).
34856 F.2d at 1161-62. W note that, in support of the

proposition that “[t]he tax is on the act of the testator not the
recei pt of property by the | egatees,” Ithaca Trust, 279 U S. at

17



court in Estate of Sachs concl uded t hat “none of the consi derations

which dictate date-of-death valuation of <charitable bequests
applies to clains against the estate.”?3°
W are persuaded that the Ninth Crcuit’s decisions in

Propstra and Estate of Van Horne correctly apply the Ithaca Trust

dat e- of -deat h val uation principleto enforceabl e clains agai nst the

est at e. As we interpret lthaca Trust, when the Suprene Court

announced the date-of-death valuation principle, it was nmaking a
judgnent about the nature of the federal estate tax —
specifically, that it is a tax inposed on the act of transferring
property by will or intestacy and, because the act on which the tax
is levied occurs at a discrete tine, i.e., the instant of death,

the net value of the property transferred shoul d be ascertai ned, as
nearly as possible, as of that tinme. This analysis supports broad
application of the date-of-death valuation rule. W think that the

Eighth Crcuit’s narrow reading of |thaca Trust, a reading that

limts its application to charitable bequests, is unwarranted.

That there are, as the |Ilthaca Trust Court recognized,

statutory exceptions to this rul e®* does not command or even permt
further judge-nade exceptions. To the contrary, it suggests that

when Congress wants to derogate from the date-of-death valuation

155, the Court cited three cases in addition to YMCA v. Davis, 264
U S 47 (1924), none of which involved charitabl e bequests.

3856 F.2d at 1162.
3Current exceptions to date-of-death valuation include 88§
2053(a) (1) (funeral expenses), 2053(a)(2) (estate adm nistration
expenses), and 2054 (casualty | osses).
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principle it knows how to do so. W note in passing that since

Ithaca Trust, Congress has thrice reenacted the entire Interna

Revenue Code and has mmde countless other nodifications to the

st atute, but has never seen fit to overrule Ithaca Trust

| egi slatively.? We decline the Conmissioner’s invitation to
rewite the | aw oursel ves. 3

O her courts (including the Tax Court in this case) that have
delved into this confused jurisprudence have perceived a
distinction between (1) cases concerning the valuation of clains
that are certain and enforceable as of death, and (2) cases

concerning disputed or contingent clains, the enforceability of

which is unknown as of death.3 Cains falling into the first
category are —according to the courts that have accepted this
di stinction — deductible at their date-of-death val ue. d ai ns
falling into the second category, by contrast, are deductible in
t he amount of their ultimate resolution. 1In the instant case, the
Tax Court classified Exxon’s claimas one of uncertain validity and
enforceability on the date of death and, accordingly, relied on
post-death facts, specifically, the settlenent.

Al t hough this dichotony, whi ch  distingui shes between

3%’See, e.q., Or v. United States, 343 F.2d 553, 557 (5th Gr.
1965) (“In 1954 Congress reenacted the [Internal Revenue Code]
using the same | anguage. The prior construction is of sone val ue
in determ ning the neaning of the new statute.”).

38See Leggett v. United States, 120 F.3d 592, 598 (5th Cir.
1997).

%See Estate of Smith v. Conm ssioner, 108 T.C 412, 419-20
(1997); Estate of Kyle v. Conm ssioner, 94 T.C 829, 849 (1990).
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enforceability on the one hand and valuation on the other, has
superficial appeal, closer exam nation reveals that it is not a
sound basis for distinguishing clains in this context. There is
only a semantic difference between a claimthat may prove to be
invalid and a valid claimthat may prove to have a val ue of zero.
For exanple, if given the choice between being the obligor of (1)
a claimknown to be worth $1 million with a 50 percent chance of
bei ng adjudged unenforceable, or (2) a claim known to be
enforceable with a value equally likely to be $1 mllion or zero,
a rational person would discern no difference in choosing between
the clains, as both have an expected value $500, 000. 4°
Neverthel ess, it could be argued that in sonme cases, the date-of-
deat h cl ai magai nst the estate is so specious that its val ue should
be i gnored because for practical purposes it is worthless. This is
not such a case.

Here, the district court adjudicating the Jarvis Christian
litigation had held, prior to Decedent’s death, that Exxon had a
cause of action against the royalty owners. Thus, the Estate was
not claimng a deduction for a potential claimw thout an existing
claimant — or, conversely, an identifiable claimant wthout a

cogni zable claim? The actual value of Exxon's claim prior to

40Cf. Covey v. Conmercial Nat. Bank of Peoria, 960 F.2d 657,
660 (7th Cr. 1992) (“Discounting a contingent liability by the
probability of its occurrence is good econom cs and therefore good
law . . .7).

41Qur prior decision in Estate of Hagmaann v. Conmi ssioner, 60
R C. 465 (1973), aff’'d per curiam 492 F.2d 796 (5th Cr. 1974),
can be distinguished on this basis.
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either settlenent or entry of a judgnent is inherently inprecise,
yet “even a disputed claimnmay have a value, to which | awers who
settl e cases every day may well testify, fully as neasurable as the
possible future amounts that nmay eventually accrue on an
uncontested claim”%

In fact, when addressing situations that are the obverse of
the one in the instant case, i.e., when the decedent-estate
taxpayer is a plaintiff rather than a defendant in a pending
lawsuit, the Conmm ssioner has considered hinself capable of
determning the value of a pending |lawsuit in exact dollars and
cents, even when the claim has not been reduced to judgnent.?*
Furthernore, courts have consistently held that “inexactitude is

often a byproduct in estimating clains or assets wthout an

est abl i shed market and provi des no excuse for failing to value the
claime . . . in the light of the vicissitudes attending their
recovery.”4

In light of the foregoing analysis, we hold that the Tax Court
erred reversibly when it determ ned that the anobunt that the Estate
ultimately paid Exxon ($681,840) in a settlenent achieved fifteen
nmonths after Decedent’s death set the value of the Estate’'s 8§
2053(a) (3) deduction. On remand, the Tax Court is instructed

neither to admt nor consider evidence of post-death occurrences

“2Gowet z v. Conmi ssioner, 320 F.2d 874, 876 (1st Cir. 1976).

43See Estate of Davis v. Conmissioner, T.C. Meno. 1993-155, 65
T.C.M  (CCH) 23665.

“Estate of Curry v. Commissioner, 74 T.C. 540, 551
(1980) (enphasi s added).
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when determ ni ng the date-of-death val ue of Exxon’s claim As the
Commi ssi oner has recogni zed in the context of val uing cl osely-held
busi nesses,

[a] determ nation of fair market val ue, being a question
of fact, will depend upon the circunstances in each case.

No fornmula can be devised that wll be generally
applicable tothe multitude of different val uation issues
arising in estate and gift tax cases. . . . A sound
valuation will be based upon all the relevant facts, but
the elenents of commobn sense, inforned judgnent and
reasonabl eness nust enter into the process of weighing
t hose facts and det er m ni ng their aggregat e

significance.*
W find these words instructive to this case because, like a
cl osely-held business, every lawsuit is wunique; thus it 1is
i ncunbent on each party to supply the Tax Court wth relevant
evi dence of pre-death facts and occurrences supporting the val ue of
t he Exxon cl ai m advocated by that party.

C. Post -Death I ncone Tax Relief as an Estate Asset

We turn next to the question whether the incone tax relief
eventual ly afforded to the Estate for the sumpaid in settlenent to
Exxon should be (1) listed on the Form 706 as an asset of the
Estate, or (2) just one of any nunber of factors to be considered
in valuing Exxon’s <claim for purposes of the § 2053(a)(3)
deduction. Section 1341 of the Code all ows an incone tax deduction
to a taxpayer who previously received taxable inconme under a claim
of right, but who nust | ater repay sone or all of that incone. For

cash nethod taxpayers, the deduction is taken when conputing the

“Rev. Rul. 59-60, 1959-1 C.B. 237.
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incone tax liability for the year of the repaynent.* The parties
stipulated that, as a payer of incone tax, the Estate “is entitled
to claim an additional incone tax deduction for certain anounts
paid to Exxon in 1992 in settlenment of the Exxon claimpursuant to
88 1341(a) (1) through (5).”

According to 8 2031, “[t]he value of the gross estate
[includes] the value at the tine of his death of all property, real
or personal, tangible or intangible, wherever situated.” Section
2033 provides further that “the gross estate shall include the
val ue of all property to the extent of the interest therein of the
decedent at the time of his death.”*” Neither the parties nor the
Tax Court has referred us to any case | aw addressi ng whet her the
potential or inchoate right to future inconme tax relief under 8§
1341 is, pursuant to the I.R C and the Regs, an asset of the
estate —and we have found none on our own.

The Estate contends that the date-of-death potentiality of 8§
1341 incone tax relief is not an asset of Decedent’s gross estate.
It reasons that, as a cash nethod taxpayer, an estate is not
al l oned a deduction under 8§ 1341 unless and until it actually pays
a claimthat exists at death. Here, the Exxon claimwas involved
in hotly-contested litigation at the tine Decedent died; there was
no guarantee that anything woul d ever be paid on the claim and in

fact the repaynment did not occur until fifteen nonths after her

4See § 1341(a).

“’Regul ati ons under 8§ 2033 provide illustrative exanpl es, none
of which are on point. See Reg. 20.2033-1(b).
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death. The critical tine for ascertaining both the existence and
val ue of assets includable in the gross estate is “at the tinme of
[the taxpayer’s] death.”%® The Estate thus concludes that the §
1341 incone tax deduction, which was eventually allowed in 1992,
did not exist as of death and, accordingly, cannot be included
retroactively as an asset of her gross estate.

The Conm ssioner disagrees, insisting that the contingent
right toinconme tax relief is an asset of the Estate. For support,
he cites cases holding that the value of a viable but unasserted
i ncone-tax-refund claimheld by a decedent’s estate for tax years
predating death is a gross estate asset.* The Conm ssioner does
not argue that the presence of a contingency — i.e., the
possibility, extant on the date of Decedent’s death, that one of
her defenses to Exxon's claim would succeed —is irrelevant.>
Rat her, according to the Conm ssioner, the contingent nature of the
8§ 1341 benefit should affect its valuation but not its existence or
its characterization as an asset of the Estate.

The Conm ssi oner acknow edges that, as cash nethod t axpayers,

8See 88 2031, 2033

“See Bank of California v. Conm ssioner, 133 F.2d 428, 432-33
(9th Cr. 1943) (“We conclude that the Board [of Tax Appeal s]
shoul d have found the fair market val ue of decedent’s [incone tax
refund] claimat the time of her death and should have i ncl uded
that value in determning the value of her gross estate.”); Estate
of Chisholmv. Conm ssioner, 26 T.C 253, 257 (1956) (The refund
claim resulting from an incone tax overpaynent “was valuable
property and a part of his estate at the tine he died.”).

0l f Decedent or the Estate were successful in defending
against Exxon’s claim then there would be no repaynent and,
t herefore, no deduction under 8§ 1341.
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neither the Decedent nor the Estate would ever be entitled to
incone tax relief unless Exxon were repaid, and then only in the
year of repaynent. He contends, however, that there is no such
predi cate for including the right to future incone tax relief as an
asset when conputing estate taxes.® Finally, the Conmm ssioner
urges that the Estate’s position on this issue is at odds with its
position regarding the propriety of deducting Exxon’s cl ai munder
§ 2053(a)(3). In the Conm ssioner’s words, “the deduction for
Exxon’s claimand the offsetting tax relief obtained under § 1341
wer e i nterdependent tax consequences resulting fromthe settl enent
of a single claimagainst the decedents estate.”

The Tax Court agreed with the Comm ssioner. It held that the
right to inconme tax relief under 8 1341 had sone value at the tine
of Decedent’s death. That the right was subject to a contingency,
the court reasoned, may dimnish its date-of-death value, but
shoul d not prevent it frombeing i ncluded as an asset of Decedent’s
gross estate.

W agree with the Comm ssioner and the Tax Court that the
contingent right to future incone tax relief under 8 1341, based on
pre-death events, is a factor that nust be taken into account in
connection with the Estate and that the contingent nature of the
benefit nerely affects its date-of-death val ue. We di sagree

however, with the way that they would take the §8 1341 benefit into

*1See, e.q., Bank of California v. Comm ssioner, 133 F.2d 428,
432 (9th G r. 1943) (holding that a claimfor an inconme tax refund
that had not been asserted at death was a property right to be
included in determning the value of the gross estate); United
States v. Simmons, 346 F.2d 213 (5th Cr. 1965).
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account on the Form 706. If required to repay sone anount to
Exxon, the Estate would be entitled automatically to a
correspondi ng i ncone tax deduction (or refund) in the year of the
repaynent.® Once Exxon’s cl ai magai nst the Estate was |iqui dat ed,
the value of the 8 1341 incone tax relief (if any) could be
conputed to the penny.

We have already held today that Exxon’s claimcan be val ued
wth sufficient certainty to entitle the Estate to a deduction
under 8§ 2053(a)(3), and that the appropriate inquiry is to the
claims value as of the date of Decedent’s death. It would be
i ncongruous for us to hold on the one hand —as we have —t hat
the Estate can take a deduction for Exxon’s claim based on an
appraisal of its date-of-death value, while holding on the other
hand (as the Comm ssioner urges) that the inextricably intertw ned
i ncone tax benefit that will flowto the Estate only when and if it
pays this amount should be treated separately, as an asset, or —
even worse —totally ignored (as the Estate urges).

The Comm ssioner calls the benefit under 8 1341 and the
deduction under 8§ 2053 “i nterdependent,” and the Tax Court accepted
this characterization. On this nuch, we agree, but our agreenent
| eads i nexorably to the conclusion that the value, for estate tax
pur poses, of the contingent 8 1341 deduction is not a separate,

free-standi ng asset of the Estate but is one anbng any nunber of

52Gection 1341 is inapplicable if it does not afford at |east
a $3,000 deduction. See 8 1341(a)(3). The only way the estate
would be wunable to claim a 8§ 1341 deduction would be if the
repaynment did not surnmount this de mninus threshold.
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factors to be considered in appraising the date-of-death value
eventual | y assigned to Exxon’s claimfor purposes of the deduction
all owed under § 2053(a)(3): Both the § 2053(a)(3) estate tax
deduction and the eventual 8§ 1341 incone tax benefit hinge on the
l'i keli hood and quantum of the sane event — a judgnent (or
conprom se) in favor of Exxon.® O course, once the Tax Court
determ nes, on remand, the gross value of the Exxon claim for
pur poses of § 2053(a)(3), calculation of the 8§ 1341 incone tax
benefit becones a sinple mathenmatical calculation, the result of
which will dimnish the gross value of the Exxon claim dollar for
dollar, to produce a net deduction from the Estate. That in
hi ndsight either figure mght prove to have mssed the mark,
whet her widely or narrowWy, is of no nonent; after all, property of
an estate frequently sells for a price that is greater or | ess than
t he apprai sed value used in the Form 706.

The wlling buyer-willing seller standard of valuation
prescribed by Treasury Regul ations pronul gated under § 2031% is

“nearly as old as the federal incone, estate, and gift taxes

*3The Tax Court did, in fact, use the sane “estimate” of val ue
to conpute both the estate tax deduction and the concom tant i ncone
tax deduction cumgross estate asset —the post-death settl enent.
But, as we reject the val ue assigned to Exxon’s claimfor purposes
of the 8 2053(a)(3) deduction, so too nust we reject the automatic
use of the settlenent value as the basis for calculating the val ue
of the contingent 8 1341 incone tax relief. See 88 2031, 2033
(gross estate assets are valued as of “the tine of [the taxpayer’ s]
death.”).

#The fair market value is the price at which the property

woul d change hands between a willing buyer and a willing seller,
nei ther being under any conpulsion to buy or to sell and both
havi ng reasonable know edge of the relevant facts.” Reg. 8§

20. 2031- 1(b).
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t hensel ves. "> W perceive no reason why this standard shoul d
presune that the participants in the hypothetical transaction would
not account for the net tax effect —including the § 1341 benefit
—that would flowfroma judgnent agai nst the hypot hetical estate.

This view is consistent with the gift tax decision of the

Second Circuit in Eisenberq v. Comm ssioner, °¢ which held that when

valuing a gift of corporate stock, the potential future capita
gains tax liability that would result froma corporate |iquidation
can be considered.® In the instant case, the tax event that was
| oomi ng on the horizon at the date of death is the converse of the
one in Eisenberg: Rather than a potential future tax detrinent, as
was the case in Eisenberg, here there was a potential future tax
benefit to the Estate, which would ripen in the event that it were
to repay to Exxon, in whole or in part. Nevert hel ess, the
reasoni ng of the Eisenberqg court is equally applicable:
Fair market value is based on a hypothetical transaction
between an willing buyer and a willing seller, and in
applying this willing buyer-willing seller rule, “the
potential transaction is to be analyzed from the
vi ewpoi nt of a hypothetical buyer whose only goal is to
maxi m ze his advant age. Courts may not permt the
positing of transactions which are unlikely and plainly
contrary to the economc interest of a hypothetical
buyer. "8

Treasury Regul ations dictate, and countless authorities reaffirm

®United States v. Cartwight, 411 U S. 546, 551 (1973).

56155 F.3d 50 (1998).
S7See i d.

8] d. at 57 (quoting Estate of Curry v. United States, 706 F.2d
1424, 1428 (7th Gr. 1983) (citations and alterations omtted)).
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that “[a]ll relevant facts and elenents of value as of the
appl i cabl e valuation date shall be considered in every case.”>°

We perceive no reason to believe that a seller seeking to nmake
the best possible trade would ignore the incone tax benefit
associated wth a set of transactions; to the contrary, we agree
wth the Second Crcuit that “a hypothetical willing [seller],
havi ng reasonabl e know edge of the rel evant facts, woul d take sone
account of the tax consequences . . . in making a sound val uation
of the property”® —here, the incone tax benefit afforded to the
Estate by 8§ 1341.°

Thus, on remand, when appraising the net value of the
deduction allowed the estate under 8§ 2053(a)(3), account nust be
taken of the 8§ 1341 incone tax benefit that would have inured to
the benefit of the Estate if it had ultimately been held |iable (or
settled) for a sumequal to the apprai sed date-of-death gross val ue

of Exxon’s cl ai m 92

59Reg. § 20.2031-1(b).
60155 F.3d at 57.

81ovi ously, the position of a defendant in a pending | awsuit
is not a thing comonly bought or sold. There is certainly no
ready market in which the Estate could pay another to assune its
pl ace as the subject of Exxon’s claim W have hel d, however, that

the willing buyer-willing seller nmethod applies to all questions of
val uation, even when, as a realistic matter, the subject property
m ght not be sold or assigned at all. See United States v.

Simons, 346 F.2d 213, 216 (5th Gr. 1965); cf. United States v.
Cartwight, 41 U S. 546, 549 (1973) (applying the willing buyer-
wlling seller valuation rule although “[p]rivate trading in nutual
fund shares is virtually nonexistent.”).

2\W are aware, of course, that in holding that the § 1341
i ncone tax benefit is not an estate asset but is a factor affecting
the value of the 8 2053(a)(3) estate tax deduction, we do not
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D. Di schar ge- of -1 ndebt edness | ncone

We next address the Comm ssioner’s cross appeal, urging that
the general rule that gross incone includes incone from the
di scharge of indebtedness has potential application in this case.
More specifically, the Comm ssioner argues that if the Estate
prevails on the § 2053(a)(3) deduction issue, i.e., if, despite
havi ng actually paid “only” $681,840 to settle Exxon’'s claim the
Estate is allowed to deduct $2.48 mllion, then pursuant to 8§
61(a)(12) the Estate will have had inconme from the discharge of
i ndebt edness equal to the difference between the settl enent paynent
and the deduction (approximtely $1.8 nillion).

The Conmm ssioner styles his cross-appeal as “protective”
because it relates to an assessnent that will renmain inchoate
unl ess the Estate is eventually permtted to assign a value to the
deduction that is greater than the actual settlenent paynent of
$681, 840. The Comm ssi oner acknow edges that a deduction equal to
or less than $681, 840 woul d not, under his theory, result in debt
di scharge incone. As the Tax Court held that the § 2053(a)(3)
estate tax deduction was limted to the settlenent paynent of
$681, 840, the court did not address this issue. If on remand the
value of the 8 2053(a)(3) deduction determ ned by the Tax Court
exceeds $681, 840, the discharge-of-indebtedness incone issue wll

requi re resol ution. For reasons of judicial econony, we resolve it

change the “bottom line” of the Form 706. But that is not our
concern; our effort today is ained at getting the tax treatnent
“right,” regardless of the revenue result.
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now. &3

The di schar ge- of -i ndebt edness doctri ne appl i es when a t axpayer
who has incurred a financial obligation is thereafter relieved of
liability, in whole or in part. \Wen that happens, the taxpayer
recogni zes taxable incone equal to the difference between the
initial obligation and the anount, if any, paid to discharge that
obligation.® A necessary prerequisite to applying the doctrine,
then, is that the taxpayer shall have incurred a financial
obl i gati on.

If, in this case —as the Estate urges — Exxon possessed
“enforceable contractual rights” against the Estate for a fixed
sum the doctrine would have potential application because the
Estate would have incurred a financial obligation. But, we have
already rejected the Estate’ s assertion that Exxon’ s clai mcoul d be
so characterized. Rather, this case involves an unliquidated claim
for contribution or restitution, the actual value of which was not
ascertained until the case settled. To be sure, the Estate was
better off paying Exxon $681,840 in settlenent than it would have
been had it capitulated while Exxon was claimng nore than four
times that sum For this benefit to constitute incone from the

di scharge of indebtedness, however, there nust first have been an

63See Lunsford v. Price, 885 F.2d 236, 239 & n.12 (5th Cr.
1989); see also United States v. Marine Shale Processors, 81 F.3d
1361, 1369 n.8 (5th Cr. 1996); United States v. Carreon, 11 F. 3d
1225, 1232 n.18 (5th Cr. 1994); Jones v. Dianond, 594 F.2d 997,
1026 (5th Cr. 1979).

64See § 61(a)(12); United States v. Kirby Lunber Co., 284
1 (1931); Preslar v. Conmm ssioner, 167 F.3d 1323, 1327 (10th
1999); Zarin v. Conm ssioner, 916 F.2d 110 (3d G r. 1990).

uU. S.
Cr.
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i ndebt edness within the neaning of 8§ 61(a)(12). Here there was
not .
Restating the point first articulated by Professors Bittker

and Thonpson, ® the Suprene Court, in United States v. Centennia

Savi ngs Bank FSB expl ai ned as foll ows:

Borrowed funds are excluded from incone in the first

i nstance because the taxpayer’s obligation to repay the

funds offsets any increase in the taxpayer’s assets; if

the taxpayer is thereafter released fromhis obligation

to repay, the taxpayer enjoys a net increase in assets

equal to the forgiven portion of the debt and the basis

for the original exclusion thus evaporates.
Thus anal yzed, the reason why t he di scharge-of -i ndebt edness concept
has no application to these facts becones clear: There were no
borrowed funds that were excluded fromtaxable inconme in the first
pl ace.® Rather, Decedent had paid incone tax on Exxon’'s royalty
paynent s when she received them There could be no rel ease froman
obligation to repay —that is, no “discharge” — because, unti
the parties settled the case, no such obligation actually existed.

Qur conclusion that there can be no di scharge-of -i ndebt edness

incone is supported by the so-called “contested liability”

6°See Boris |. Bittker & Barton H Thonpson, Jr., lncone from
the Discharge of |ndebtedness: The Progeny of United States V.
Kirby Lunber Co., 66 CaLIF. L. Rev. 1159 (1978).

66499 U. S. 573, 581 (1991).

6’\W& are not suggesting that the indebtedness nust necessarily

arise froma loan. It is possible, for exanple, that had Exxon’s
claim been reduced to a final judgnent, the judgnent would
constitute an indebtedness. 1In any event, we are not faced with

and express no opinion regarding that situation.
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doctrine.® This doctrine “rests on the premise that if a taxpayer
disputes a debt in good faith, a subsequent settlenent of the
dispute is ‘treated as the anount of debt cognizable for tax
pur poses.’ "% Recently the Tenth Circuit found the doctrine

inapplicable in Preslar v. Conm ssioner.’ The Preslar court

criticized the Third Crcuit’s reliance on the contested liability

doctrine in Zarin v. Conmissioner.” |In Zarin, the taxpayer had

recei ved casino chips purportedly worth $3.4 mllion. The casino
had, however, violated New Jersey gam ng regul ati ons by extending
credit to Zarin. Thus when the casino made a cl ai magainst Zarin
to recoup the debt, it was less than certain to succeed. Relying

on N. Sobel, Inc. v. Conmissioner,’ the Zarin court concl uded t hat

when Zarin paid the casino $500,000 to settle the matter, the
settlenent served to “fix the anpbunt of the debt.””

Preslar criticized Zarin for not recognizing the difference
that the Preslar court perceived between di sputes about the anmpunt

of the debt on the one hand and the enforceability of a claimfor

a sum certain on the other. As the Preslar court nore fully

88Alternatively called the “di sputed debt” doctrine. See 1 B.
Bittker and L. Lokken, Federal Taxation of Incone Estates and
Gfts, 1 7.2.5 (3d ed. 1999).

Preslar v. Conm ssioner, 167 F.3d 1323, 1327 (2d Cir. 1999)
(quoting Zarin v. Conm ssioner, 916 F.2d 110, 115 (3d Cr. 1990)).

0167 F.3d at 1327.
1916 F.2d 110 (3d Cr. 1990).
240 B. T. AL 1263, 1939 W 101 (1939).
3916 F.2d at 115.
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expl ai ned,

[t]he nere fact that a taxpayer challenges the

enforceability of a debt in good faith does not

necessarily nmean he or she is shielded fromdischarge of

i ndebt edness i nconme upon resolution of the dispute. To

inplicate the contested |iability doctrine, the original

anount of the debt nust be unliquidated. A total denial

of liability is not a dispute touching upon the anount of

t he underlying debt. "

W need not choose today between the broad view of the
contested liability doctrine accepted by the Third Crcuit in Zarin
and the nore narrow view taken by the Tenth Crcuit in Preslar
For here, both the anmount and the enforceability of the debt were
contested vigorously by the Estate; it was not until settlenent
that Exxon’s claim becane |iquidated. Thus, even if we assune
arguendo that the view of the Preslar court is the correct one, the
contested liability doctrine applies here and buttresses our
conclusion that the Estate did not realize inconme from the
di scharge of i ndebtedness.

We are aware that our analysis of this issue has enpl oyed a
different tenporal perspective than did our analysis of the issue
regarding when to value Exxon’s claim for purposes of the 8§
2053(a) (3) deduction allowed for clains against the estate. This
apparent inconsistency is explained by the fact that § 2053(a)(3)
is an estate tax provision whereas the discharge-of-indebtedness
doctrine is an incone tax concept. Unlike the estate tax which, by

its nature, is inposed only once (if at all), inconme tax is inposed

on an annual basis. And, for cash nethod i ncone-taxpayers |ike the

4167 F.3d at 1328.
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Decedent and the Estate, incone is reported only when it is
recei ved.

E. Mbtion to Amend

The final issue presented by this appeal is whether the Tax
Court abused its discretion when it denied the Estate’'s notion to
amend its petition.” As noted, after the parties had submtted the
case to the Tax Court for decision, the Estate sought to anend its
petition. Through the anmendnent, the Estate sought to assert that
the Comm ssioner was collaterally estopped from contesting the
validity of Exxon’s claim against the estate. Specifically, the
Estate’s proffered anendnent all eged that, in the Exxon |itigation,
the governnent had “obtained an actual determ nation that
overcharges had been paid to interest owners in the HFU as a result
of sale of oil in violation of the federal pricing regulations,”
and that this determ nation had established liability on the part
of the royalty owners

W have held that when exercising its discretion, the Tax
Court nust consider “such factors as the tineliness of the notion,
the reasons for delay, whether granting the notion would result in
i ssues being presented in a seriati mfashi on, and whet her the party
opposi ng the notion would be unduly prejudiced.”’ W cannot say

that the Tax Court abused its discretion in applying these factors

“Deni al of nmotion to amend Tax Court petition reviewed for
abuse of discretion. See Durrett v. Comm ssioner, 71 F.3d 515, 518
(5th Gr. 1996).

| d. at 518 (citing Daves v. Payl ess Cashways, Inc., 661 F.2d
1022 (5th Gir. 1981)).
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to the instant case. The only explanation offered by the Estate
for its tardiness is that it did not realize until after the case
had been submtted that it should have raised the issue of
coll ateral estoppel. The Estate had anple tinme and opportunity to
di scover and raise the issue before submtting the case for
deci sion; sinple inadvertence falls short of a |legally adequate
expl anation for the Estate’ s delay. Accordingly, we hold that the
Tax Court did not abuse its discretion in denying the Estate’s
notion to amend.
1]
CONCLUSI ON

For the foregoing reasons, the rulings of the Tax Court are
reversed, the judgnent vacated, and this case is remanded, wth
instructions, for further proceedi ngs consi stent with this opinion.

REVERSED, VACATED, and REMANDED.
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