REVI SED, Cctober 6, 1999

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60472

JAMES LAWION ROBERTSON and
LI LLI AN JANETTE HUMBER ROBERTSON,

Petiti oners-Appel | ants,

VERSUS

COMM SSI ONER OF | NTERNAL REVENUE,

Respondent - Appel | ee.

Appeal fromthe Decision of the United States Tax Court

Sept enber 30, 1999
Bef ore REYNALDO G GARZA, HI GE NBOTHAM and DAVIS, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Janes Lawton Robertson, a former M ssissippi Suprene Court
justice, and his wfe, Lillian Janette Hunber Robertson (“the
Taxpayers”), appeal from an order of the United States Tax Court
finding deficiencies in incone tax due fromthe Taxpayers for the
taxabl e years 1990, 1991, and 1992. Justice Robertson contends
that the Tax Court erred in requiring himto declare as incone the
anounts that the State of M ssissippi reinbursed himfor travel,
meal s, and |l odging incurred in attending court sessions in Jackson,
M ssi ssi ppi . More particularly, he contends that the Tax Court
erred in finding that Jackson, M ssissippi--where the court sits--
was his “tax hone” rather than Oxford, M ssissippi, his place of

resi dence. For reasons that follow we affirm the Tax Court’s



or der.

Justice Robertson began practicing law in Geenville,
M ssissippi in 1965. In 1979, he becane a full-tinme |aw professor
at the University of M ssissippi School of Law ("the | aw school "),
which i s adj acent to Oxford, M ssissippi. Justice Robertson and his
wfe owed a hone in Oxford, were registered to vote in Oxford,
conducted their banking in Oxford, registered their autonobiles in
Oxford, enrolled their three sons in public schools in Oxford, paid
real estate taxes and cl ai ned a honestead exenption for their hone
in Oxford, attended church in Oxford, and were invol ved i n several
civic organi zations in Oxford.

On January 17, 1983, the Governor of M ssissippi appointed
Justice Robertson to the M ssissippi Suprene Court to fill a
retired justice's unexpired term The M ssissippi Suprene Court,
which sits 157 mles away from Oxford in Jackson, M ssissippi
consists of nine justices and is divided into three geographical
districts. Three justices are elected to each of the three
districts. Because nore than nine nonths were left in the retired
Justice's unexpired term Justice Robertson was required to stand
for election for the remainder of the term In Novenber 1983, he
was elected wthout opposition. Justice Robertson ran for
reelection in 1984 and won a full eight-year termthat expired on
Decenber 31, 1992.

Wiile serving on the M ssissippi Suprene Court, Justice
Robertson continued to teach one course each senester at the |aw

school. Because of the distance between Oxford and Jackson, he



devel oped a weekly schedule to accommbdate his two positions. On
Sunday afternoons, Justice Robertson drove fromOxford to Jackson.
He renmai ned i n Jackson from Monday t hrough Thursday and attended to
his duties on the M ssissippi Suprenme Court. While in Jackson, he
resided in an apartnment and paid nonthly rent. On Thursday
afternoons, Justice Robertson drove from Jackson to Oxford. He
remained in Oxford from Thursday through Sunday, teaching his
course at the |law school on Friday afternoons and spending the
weekends with Ms. Robertson and their three sons at their Oxford
home. Justice Robertson conpleted such round trips between Oxford
and Jackson 48 tinmes in 1990, 45 tinmes in 1991, and 30 tinmes in
1992.

Justice Robertson's duties as a M ssissippi Suprene Court
justice required himto be in Jackson at | east two days out of each
week that the M ssissippi Suprenme Court was i n session--one day for
panel hearings and one day for en banc hearings. At the M ssissipp
Suprene Court, Justice Robertson had an office, staff, and access
to the State library. Nonetheless, he conpleted nuch of his
judicial work at the law school library in Oxford during the
weekends. He al so perfornmed various nonjudicial civic functions in
Oxford, the purpose of which was in part to secure re-election.?

Justice Robertson was reinbursed by the State of M ssissipp
for some of the travel, lodging, and neal expenses he incurred
whil e attendi ng M ssissippi Suprene Court sessions in Jackson and

returning to his residence in Oxford. The Taxpayers did not report

Justice Robertson ran for reelection in 1992, and was
defeated. He resigned fromthe M ssissippi Suprene Court on August
31, 1992.



this reinbursenent as incone on their federal joint incone tax
returns for 1990, 1991, and 1992. Moreover, the Taxpayers deducted
those travel, |odging, and neal expenses that were not reinbursed
by M ssi ssi ppi .

In March 1996, the Comm ssioner of Internal Revenue
(" Conmi ssioner") issued to the Taxpayers a notice i nform ng t hem of
proposed deficiencies in inconme tax for the 1990, 1991, and 1992
tax years in the amounts of $6,400.27, $5,841.34, and $3, 922. 00,
respectively. The Comm ssioner determ ned that the Taxpayers had
underreported their incone by the anmount of travel, |odging, and
meal expense rei nbursenents Justice Robertson had received fromthe
State of Mssissippi. The Comm ssioner also disallowed the
deductions clainmed by the Taxpayers for the unreinbursed travel,
| odgi ng, and neal expenses. The Taxpayers filed a petition in the
Tax Court challenging the deficiencies. Following trial, the Tax
Court sustained the deficiencies, with the exception of certain
anounts conceded by the Conmm ssi oner.

1.

The central issue on appeal is whether the Tax Court erred in
treating Justice Robertson's reinbursed travel expenses as incone
to the Taxpayers, and in determning that the unrei nbursed trave
expenses were not deductible. Before we address the Taxpayers'
specific argunents, it is useful to reviewthe governing statutory,
regul atory, and case law in this area.

As a general rule, it is firmy established that "gross
i ncone" neans all inconme fromwhatever source derived. 26 U S.C. 8§

61. See also Conmi ssioner v. Schleier, 515 U S. 323, 327 (1995).




This includes any economc or financial benefit conferred on an
enpl oyee as conpensation, whatever the form or node by which the

benefit is effected. Comm ssioner v. Smth, 324 U S. 177, 181, 65

S.Ct. 591, 593 (1945).

G oss inconme does not, however, include the anount of
rei mbursed trade or busi ness expenses paid to a qualifying enpl oyee
under an accountable plan. 26 CF R 8 1.62-2(c)(2), (4). An
accountable plan is one in which (1) the rei nbursed expenses woul d
ot herwi se be all owabl e as a deduction to the enpl oyee under part Vi
of subchapter B of the Internal Revenue Code (I.R C. 88 161-96),
and are paid or incurred by the enployee in connection with the
performance of services as an enployee of the enployer; (2) the
rei mbursed expenses are substanti ated by the enpl oyee; and (3) the
enpl oyee returns any anounts in excess of expenses. 26 CF. R 8§
1.62-2(d)-(f). Here we are concerned only wth the first
requi renent: whether the reinbursed expenses would otherw se be
deducti bl e.

. R C 8§ 162(a) allows as a deduction ordinary and necessary
expenses i ncurred during the taxable year in carrying on a trade or
busi ness. Thi s deduction includes traveling expenses incurred while
“away from hone” in the pursuit of a trade or business. I.RC 8§
162(a)(2). To qualify under this provision, an expense nust satisfy
three conditions: "(1) the expense nmnust be reasonable and
necessary; (2) the expense nust be incurred while 'away fromhone;
and (3) the expense nust be incurred 'in the pursuit of business.'"

Putnamv. United States, 32 F.3d 911, 916 (5th Cr. 1994) (quoting

Conmi ssioner v. Flowers, 326 U S. 465, 470, 66 S.Ct. 250, 252




(1946)).

The word "honme" for purposes of business deductions under
. R C 8 162 "does not have its usual and ordinary neaning."
Putnam 32 F.3d at 917. This court has repeatedly recognized that
the term "honme" neans "the vicinity of the taxpayer's principa
pl ace of busi ness and not where his personal residence is |ocated."”
Id. at 916. Thus, a taxpayer's "honme" for purposes of Section 162
"I's that place where he perforns his nost inportant functions or
spends nost of his working tine." 1d. at 916-17. If a taxpayer has
two places of business or enploynent separated by considerable
di stances, the court applies an objective test in which it
considers the length of tinme spent at each | ocation, the degree of
activity in each location, and the relative proportion of the

taxpayer's inconme derived from each |ocation. See Markey v.

Commi ssioner, 490 F.2d 1249, 1255 (6th G r. 1974); Hoeppner V.

Conmmi ssi oner, T. C Meno. 1992-703 (1992); Mont gonery V.

Conmi ssi oner, 64 T.C. 175 (1975), affd. 532 F.2d 1088 (6th Gir.
1976) .

Here, the Tax Court applied the above test and determ ned t hat
Justice Robertson's honme for purposes of Section 162 was Jackson
rather than Oxford. Accordingly, because Justice Robertson's
travel i ng expenses were not incurred while "away from hone," the
Tax Court concluded that they were not eligible for deduction as
ordi nary and necessary busi ness expenses. The Taxpayers chall enge
t hat concl usion on several grounds, which we consider bel ow.

L1,

In reviewing a decision of the Tax Court, we apply the sane



standards used in reviewng a decision of the district court:
questions of |aw are reviewed de novo; findings of fact are

reviewed for clear error. Estate of Street v. Conm ssioner, 152

F.3d 482, 484 (5th Cr. 1998). The Tax Court's determ nation
regarding the location of a taxpayer's tax hone is a finding of
fact, and as such is reviewed only for clear error. See, e.q.,

Henderson v. Conm ssioner, 143 F.3d 497, 500 (9th Cr. 1998);

Wi nberg v. Conm ssioner, 639 F.2d 434, 437-38 (8th Gr. 1981).

The Taxpayers argue that the Tax Court erred in its
determ nation that Justice Robertson's hone for purposes of Section
162 was Jackson rather than Oxford. The Taxpayers observe that
justices who mai ntain their residence outside of Jackson spend | ess
than forty percent of the cal endar year in Jackson, and that many
of their duties (reading briefs and records and clerk nenos,
writing opinions, etc.) can be perforned anywhere. The Taxpayers
contend that Justice Robertson did not perform his duties as a
justice of the M ssissippi Suprene Court solely while in Jackson.
Rat her, he spent many weekends in Oxford reading briefs and witing
opi ni ons. Moreover, the Taxpayers point out that Justice
Robertson's duties as an adjunct professor of |aw involved nuch
nmore than just showing up in a classroomand teaching. He was al so
required to prepare for classes, to counsel students, to judge noot
court argunents, to engage in discussion and conferences wth
faculty coll eagues, to participate as an instructor in continuing
| egal education progranms, to present papers on academ c occasi ons,
to prepare and publish scholarly articles, to grade exam papers,

and to keep up with the literature in his field. These duties were



far nore time-consum ng than the teaching itself, and t he Taxpayers
argue that they too were perforned in Oxford.

Foll owm ng a careful reviewof the record, we concl ude that the
Tax Court did not clearly err in finding that Justice Robertson's
tax hone was Jackson. In a typical work week, Justice Robertson
spent four days in Jackson and three days in Oxford. Wile in
Jackson, all four days were commtted to Justice Robertson's work
as a justice of the M ssissippi Suprene Court. Even assum ng that
Justice Robertson spent a significant part of each weekend in
Oxford performng his duties both as a justice and as an adj unct
professor of law, the fact remains that the greater part of his
typi cal work week was spent in Jackson. Justice Robertson's office
and staff were |l ocated in Jackson, and his nost inportant duties--
hol di ng panel and en banc hearings--were perfornmed in Jackson.
Justi ce Robertson earned $75, 000 per year as a justice, and $15, 000
per year as an adjunct professor, neaning that the greater relative
proportion of his incone was derived fromhis work in Jackson. In
light of all these facts, we can find no clear error in the Tax
Court's determ nation that Jackson rather than Oxford was Justice
Robertson's tax hone.

Additionally, the Taxpayers argue that the present case is

anal ogous to this Court's decisionin United States v. LeBl anc, 278

F.2d 571 (5th Gr. 1960), in which we determ ned that the expenses
incurred by a justice of the Louisiana Suprene Court while
traveling between his honme district and New Ol eans during the
court term were deductible as ordinary and necessary business

expenses. In LeBlanc, we carefully explained that the Louisiana



Constitution: (I) requires the justices of the Louisiana Suprene
Court to be and to remain residents of their hone districts; and
(2) further requires the Louisiana Suprene Court to be in annua
session fromCct ober through June in New Oleans. In light of this
| egal requirenent, we concluded that it was "nost certainly 'the

exi genci es of business rather than personal conveni ence that
forced Justice LeBlanc to incur his traveling expenses. |d. at 575

(quoting Peurifoy v. Conm ssioner, 358 U S. 59, 60, 79 S. . 104,

105 (1958)). Consequently, "m | eage, travel, carrier fares, board
and | odgi ng during the absence were deductible.” Id.

The Taxpayers argue that M ssissippi, |ike Louisiana, has
i nposed a residency prerequisite to run for office as a justice of
the M ssissippi Suprene Court. See Mss. Const. Art. 6, 8§ 145. The
Taxpayers recognize that under the Mssissippi Constitution--in
contrast to the Louisiana Constitution--a justice does not vacate
his office by becom ng a physical resident of Jackson. See id.
Justice Robertson argues that notwithstanding this distinction
"[o] bviously, if ajudge plans to seek reel ection, he nust conti nue

residency in the district." Mreover, the Taxpayers contend that
the State has expressed its strong public policy interest in
mai ntaining the geographical diversity of its Justices by
appropriating funds to reinburse the justices for their trave
expenses. The Taxpayers argue that the State only has the authority
to rei nburse these expenses if they are what the Comm ssi oner says
they are not: expenses incurred while away fromhonme and in pursuit

of the State's business and interests. Finally, the Taxpayers

chal | enge the Tax Court's readi ng of LeBl anc as too narrow. The Tax



Court stated that LeBlanc only applies in circunstances where the
taxpayer is legally conpelled to nmaintain a residence in one place
and to work in another, rejecting the proposition that economc,
political, and other practical necessities may also suffice to
establish the fact that a taxpayer is away fromhone. The Taxpayers
argue that Section 162 speaks of business rel ated conpul si ons, not
just |egal conpul sions. Thus, the Taxpayers conclude, it follows
t hat ot her busi ness rel ated consi derations--political, economc, or
ot herwi se--may be just as conpelling for purposes of Section 162 as
the I egal conpulsion identified in LeBl anc.

We find these argunents unpersuasive. The Tax Court properly
recogni zed that the holding in LeBlanc is narrow, limted to cases
in which the taxpayer is legally conpelled to reside in one
| ocation and to work in another.? In reaching its concl usion that
t he exi genci es of business rather than personal conveni ence forced
Justice LeBlanc to incur his traveling expenses, the LeBl anc panel
expressly relied on the fact that Justice LeBl anc was obligated by
law to maintain a residence in his hone district and to attend
court sessions sonme distance away in New Ol eans. I n the absence of
such express |l egal conpulsion, we agree with our sister circuits
that Section 162 i s unavailable to an el ected official for expenses
incurred traveling fromthe official's hone district to the state

capital. See Montgonery v. Conm ssioner, 532 F.2d 1088, 1091 (6th

Cr. 1976) (state legislator); Barnhill v. Conm ssioner, 148 F.2d

913 (4th G r. 1945) (state suprene court justices).

2 See Putnam v. United States, 32 F.3 911, 917 (5th CGir.
1994); lreland v. United States, 621 F.2d 731, 735 (5th G r. 1980);
Steinhort v. Conm ssioner, 335 F.2d 496,503 (5th Cr. 1964).
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In the present case, Justice Robertson was not |egally
conpelled to maintain his residence in Oxford after he becane a
justice of the Mssissippi Suprene Court. The fact that the
M ssi ssi ppi Constitution inposes a residency requirenment to run for
the position of justice does not alter the fact that, once el ected,
"the renoval of a judge to the state capital during his term of
office shall not render himineligible as his own successor
." Mss. Const. Art. 6, 8 145. Indeed, in addition to the
Constitution itself, Section 25-1-61 of the M ssissippi Code
provides that State officers who nust renove thensel ves to anot her
county for official purposes "shall be deenmed in law in all
respects to be househol ders and residents of the county fromwhich
they so renove . . . ."3 Thus, we agree with the Tax Court that
LeBlanc is inapplicable in the present case.

| V.

The Tax Court did not clearly err in finding that Jackson
rat her than Oxford was Justice Robertson's tax hone. Likew se, the
Tax Court correctly determned that LeBlanc is inapplicable inthis
case because Justice Robertson was not legally conpelled to reside

in Oxford. Because Justice Robertson's expenses were not incurred

For the first time at oral argunent, Justice Robertson cites
Section 25-1-59 of the M ssissippi Code for the proposition that he
was |legally conpelled to reside in Oxford. Section 25-1-59 states:
"If any state, district, county district, or nunicipal officer
during the term of his office shall renobve out of the state,
district, county, or municipality for which he was elected or
appoi nted, such office shall thereby becone vacant and the vacancy
be supplied as by law directed. " This provision does not change our
analysis, given that the nore specific provisions contained in
Article 6, Section 145 of the Mssissippi Constitution and in
Section 25-1-61 of the M ssissippi Code both expressly permt a
justice of the M ssissippi Suprene Court to renove hinself to
Jackson wi thout vacating his office.
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whil e "away fromhone,"” the Tax Court properly concluded that they
were neither deductible wunder Section 162 nor excludable as
rei mbur senent under an accountabl e pl an.

For these reasons, the decision of the Tax Court is AFFI RVED
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