IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60585

TI NA DAVI S LOLLAR,

Pl ai ntiff-Appellee,

vVer sus
PAMELA BAKER, Etc.; ET AL.,
Def endant s,

PAMELA BAKER, Individually, and in
her official capacity as Facility
Director of South M ssissipp

Regi onal Center,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

Decenber 6, 1999
Before JOLLY and SMTH, Circuit Judges, and SARAH S. VANCE, ®
District Judge.
E. GRADY JOLLY, G rcuit Judge:
These section 1983 clainms present questions of qualified
imunity. The defendant and appellant is Panela Baker. She is the
facility director of South M ssissippi Regional Center, (“SVMRC),

a state agency. This appeal arises fromthe district court’s order

lifting the stay of discovery. Baker contends that she is

"District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



protected by qualified imunity fromhaving further to respond to
the section 1983 clains asserted by the plaintiff, Tina Davis
Lollar. Lollar, an enployee of the SMRC, alleges that Baker, her
supervi sor, viol ated her Fourteenth Anmendnent due process rights by
reassigning her to a different position, and by failing to consider
her for a pronotion. Additionally, Lollar, who has a visual
disability, alleges that Baker further violated her federal rights
under the Rehabilitation Act, and she contends that section 1983
provides her with a renedy for that violation. Wth respect to the
Fourteenth Anendnent due process claim we hold that Baker is
shielded by qualified immunity because Lollar has failed to
denonstrate that Baker deprived her of a property interest. W
further hold that section 1983 does not provide a renedy for
violations of the Rehabilitation Act, and that Baker enjoys
immunity from suit based on this claim as well. We therefore
reverse the district court and remand t he case for dism ssal of al
cl ai s agai nst Baker in her individual capacity.
I
A

In April 1994, Tina Davis Lollar was hired as the Director of
t he Psychol ogy Departnent at the South M ssi ssi ppi Regi onal Center,
a state institution operated by the M ssissippi Departnment of

Health. From April 26, 1994, until October 1, 1996, Lollar held



the job title of Director, Psychology Departnent. I n February
1996, the position of Bureau Director becane available, and the job
was formally posted. Although Lollar believed she was qualified
for the position, Baker contends that she was not eligi bl e because
the position required a degree that Lollar did not possess. As a
result, Baker did not further consider Lollar for the position.

Shortly thereafter, effective October 1, 1996, Lollar was
|aterally transferred without |oss of salary or benefits, to the
position of Director, Psychol ogical Support, Conmunity Services.
This new position required Lollar to drive fromSVRC s nmain office
to three outlying offices, a task that, because of her sight
i npai rment, required sonmeone to drive her to the outlying offices
on dark days and at night. Lollar alleges that, despite repeated
requests, Baker failed to inplenment any systematic nethod for
dealing with Lollar’s need for assistance. Lol lar’s needs,
however, were net on an ad hoc basis each tinme upon request.

B

On Novenber 6, 1997, Lollar filed suit in the United States
District Court for the Southern District of M ssissippi against
SMRC, the M ssissippi State Departnent of Health, and Dr. Rande
Hendri x and Panela Baker in their individual capacities. Wth
respect to Baker, Lollar’s clains were brought under 42 U S C

8§ 1983. She all eged that Baker violated her Fourteenth Amendnent



due process rights by arbitrarily reassigning her fromthe position
of Director of the Psychology Departnment to the position of
Di rector of Psychol ogi cal Support, Community Services. Lollar also
al |l eged that Baker violated her due process rights by arbitrarily
refusing to pronote her to the position of Bureau Director.
Additionally, Lollar alleged that Baker’s failure to provide her
W th reasonable assistance to accomobdate her disability, and
Baker’s decision to reassign Lollar to the position of Director of
Psychol ogi cal Support, Comrunity Services, deprived her of rights
under the Rehabilitation Act,! for which section 1983 provi des her

with a renedy.?

The Rehabilitation Act provides in relevant part:

No otherwise qualified individual with a disability in
the United States, as defined in section 706(20) of this
title, shall, solely by reason of her or his disability,
be excluded from the participation in, be denied the
benefits of, or be subjected to discrimnation under any
program or activity receiving Federal fi nanci al
assi stance or under any programor activity conducted by
Executive agency or by the United States Postal Service.

29 U S C 8§ 794 (West 1999).

242 U.S.C. § 1983 provides:

Every person who, under col or of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
personwithinthe jurisdiction thereof tothe deprivation
of any rights, privileges, or inmmunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

42 U.S.C. § 1983 (West 1999).



On January 22, 1998, Baker filed an answer and raised the
defense of qualified imunity with respect to these section 1983
clains. On January 26, Baker filed a notion to require a specific
reply to her immunity defense, and to hold discovery in abeyance
until such a reply was filed. On February 24, the nmagi strate judge
granted the defendant’s notion to require a specific reply as to
qualified inmmunity, but denied the notion to hold discovery in
abeyance. Follow ng the nmagistrate judge’'s order, Baker filed an
objection to the decision. On March 19, the nmagistrate judge held
a case nmanagenent conference. On April 1, the magistrate judge
entered an order requiring Lollar to file her reply to Baker’s
claim of qualified imunity no later than April 10, and giving
Baker until April 22 to file a notion to dismss or for sunmary
j udgnent . The order also held all discovery in abeyance unti
April 22.

On April 8, Lollar submtted her reply brief to Baker’s
assertion of qualified immunity. Thereafter, Baker filed a notion
to dismss or for sunmary judgnment. On August 21, the nmagistrate
judge entered an order finding that Baker had stated a claimof a
violation of a clearly established statutory or constitutiona
right, and ordered the stay on discovery to be lifted to allow

di scovery to “proceed with regard to the issues relating to the



defense of qualified inmmunity.” Baker filed a tinely appeal from
t hat order.3
I
A
The question presented in this appeal is, as we have noted,
whet her Baker is entitled to qualified immunity fromthese section
1983 clains. To reach this ultimte determ nation, we nust address
two underlying questions: (1) Whether, under M ssissippi |aw,
Lollar has a clearly established property interest in the
noneconom ¢ aspects of her job; and (2) Wether section 1983
provides Lollar with a renmedy against Baker for her alleged
viol ations of the Rehabilitation Act.
B
To show a due process violation in the public enploynent
context, the plaintiff nust first show that she had a legally

recogni zed property interest at stake. See State of Texas v.

Wl ker, 142 F.3d 813, 818 (5th Cr. 1998); Spuler v. Pickar, 958

W& have appellate jurisdiction to review this order. See
Wcks v. Mssissippi State Enploynent Service, 41 F.3d 991 (5th
Cr. 1995). In Wcks, we examned whether the grant of a

plaintiff’s discovery request in such a circunstance constitutes a
denial of the defendant’s claimof qualified imunity from which
the defendant is entitled to an immedi ate appeal. Id. W
answered, yes. W held that the grant of a discovery order with
respect to a defendant’s claimto qualified imunity “denies [the
def endant] the benefits of the qualified i munity defense, thereby
vesting this court with the requisite jurisdiction to review the
di scovery order.” 1d. at 994.



F.2d 103, 107 (5th Gr. 1992)(stating that a prerequisite to a
substantive due process claim is the establishnent of a
constitutionally protected property right). Such a showi ng, as the

court noted in Schaper v. Gty of Huntsville, 813 F.2d 709 (5th

Cr. 1987), nust be nade by reference to state |aw “The
Constitution does not create property interests; "they are created
and their dinensions are defined by existing rules or
under st andi ngs that stem from an i ndependent source such as state

| aw. Schaper, 813 F.2d at 713(quoting Board of Regents v. Roth,

408 U. S. 564, 577, 92 S.Ct. 2701, 2709, 33 L.Ed.2d 548 (1972)),; see

also Bishop v. Wod, 426 U S. 341, 344, 96 S.C. 2074, 2077, 48

L. Ed. 2d 684 (1976)(stating “a property interest in enploynent can,
of course, be created by ordi nance or by an inplied contract
in either case, however, the sufficiency of +the claim of
entitlenment nust be decided by reference to state |aw’).
C
Lol | ar contends that under M ssissippi |aw, she had a property
interest in her specific supervisory job from which she was

reassi gned. She points us to Bishop v. Wod, 426 U S. 341 (1976),

and Mller v. Cty of Nederland, 977 F.Supp. 432, 436 (E D. Tex.

1997),4 and 8§ 25-9-127(1)° of the Mssissippi Code of 1972 in

‘Lol lar argues that the Suprene Court ruling in Bishop, and
the Eastern District of Texas holding in MIler support her claim
of a property interest in the duties and responsibilities of her



support of her contention. See also, Mssissippi State Enpl oyee

Handbook (effective date 9/96), § 3.0, p. 8 (recogni zing a property
interest in each state service enployee’s job). For the reasons
noted bel ow, neither Bishop nor Mller is relevant. On the other
hand, M ssissippi Code § 25-9-127 does create sonme property
interest in jobs that fall within the anbit of that statute.
Specifically, the statute guarantees that there will be no loss in
“conpensation or enploynent status” except for “inefficiency or
ot her good cause.” M ss. Code Ann. 8§ 25-9-127 (1999).

Al though it is clear that under M ssissippi law a property

interest may be created in a particular job, that property interest

j ob. Bishop, however, nerely directs the court to |look to state
law to determ ne whether a property interest has been created.
Bi shop, 426 U. S. at 344. Additionally, Mller--which is in
conflict wwth our decisionin Kelleher v. Flawn, 761 F. 2d 1079 (5th
Cir. 1985)(stating that we expressly rejected a public enpl oyee’s
claimof entitlenent to the specific duties that she had prior to
reassi gnment under Texas law)--is not controlling of whether
M ssi ssippli recognizes a property interest in the noneconom c
aspects of a job.

°M ssi ssi ppi Code 8§ 25-9-127 states in relevant part:

No enpl oyee of any departnent, agency or institution who
is included under this chapter or hereafter included
under it authority, and who is subject to the rules and
regul ati ons prescribed by the state personnel system may
be dismssed or otherw se adversely affected as to
conpensati on or enpl oynent status except of inefficiency
or ot her good cause, and after witten notice and heari ng
within the departnent, agency or institution as shall be
specified in the rules and regulations of the State
Per sonnel Board conplying wth due process of |aw.

M ss. Code Ann. § 25-9-127 (1999).



is generally limted to the financial renuneration of that job.

See Robinson v. Boyer, 825 F.2d 64, 67 (5th GCr. 1987). No

property i nt er est lies in t he particul ar duties and

responsibilities of a job. See M ssissippi Forestry Comm SSion V.

Piazza, 513 So.2d 1242 (Mss. 1987); Davis v. Mann, 882 F.2d 967,

973 (5th Gr. 1989)(holding that pursuant to M ssissippi |aw, the
plaintiff, a state university resident dentist does not have a
property interest in the duties and responsibilities of his
enpl oynent); Robinson, 825 F.2d at 67 (stating that pursuant to
M ssi ssippi law, “once it has been established that an enpl oyee [in
this case a state university security officer] has been fully
conpensated [nonetarily] for his enploynent, he is left with no
claim for damages under 8§ 1983 for violation of his property
rights”).

In Piazza, an enpl oyee of the M ssissippi Forestry Comm ssion
filed suit in chancery court to enjoin his transfer to another
district. The M ssissippi Suprene Court, reviewing state |aw,
including Mss. Code § 25-9-127, held:

It would be a nonstrous disservice to the taxpayers of

this state for any court to hold that when a state agency

has determned it is to the best interest of that agency

to transfer an enployee, it still nmust get the enpl oyee’s

consent. . . . A statewide agency wth enployees

scattered in every part of the state, and obligations

inposed by law manifestly nust be vested wth the
authority to designate where its enpl oyees worKk.



Id. at 1249-50. Thus, the court concluded that the plaintiff had
noright to a hearing regarding the transfer, or regardi ng any | oss
of noneconom c benefits of his prior job. [1d. at 1250.

Lollar does not conplain that her reassignnent from the
position of D rector, Psychol ogy Departnent, to D rector,
Psychol ogi cal Support, Community Services, caused a loss in any
econom ¢ benefit. Neither does she allege an enpl oynent contract
that guaranteed her assignnent to specific job duties and
responsibilities. In short, she has failed to showthe deprivation
of a property interest under M ssissippi |aw. Thus, because Lol ar
has failed to show that Baker’s decision to reassign her resulted
in a deprivation of any constitutionally protected right, Baker is
entitled toqualifiedimmunity fromsuit based on this section 1983
claim

As we have earlier noted, Lollar also alleges that Baker
vi ol at ed her Fourteenth Amendnent due process rights by failing to
consider her for the position of Bureau Director. It is difficult
to understand the basis for this due process claim To the extent
that we are able to discern fromLollar’s conplaint and appell ate
brief her particular claim she nust be asserting that she had a
recogni zed property interest, under Mssissippi law, 1in the
position of Bureau Director. W further take her conplaint to be

that the failure of Baker to consider her for that position

10



resulted in a denial of a pronotion to the position. In any event,
Lollar has failed to show how she has any sort of a property
interest in a job she has never held. Baker is therefore entitled
to imunity fromsuit based on this section 1983 claim

Thus, the order of the district court granting Lollar’s notion
to lift the stay of discovery as to these due process clains is
reversed, and these clains nust be di sm ssed.

1]

The next question we address i s whether section 1983 provi des
Lollar with a renedy against Baker for her actions that Lollar
alleges violated the Rehabilitation Act. The Rehabilitation Act
prohibits recipients of federal fi nanci al assi stance from
discrimnating against di sabl ed, but otherwise qualified

i ndi viduals. See Kapche v. Cty of San Antonio, 176 F.3d 840, 844

n.27 (5th CGr. 1999). To enforce its provision, the Act provides
for suit against “any program or activity receiving Federal
financial assistance.” 29 U S C 8§ 794 (West 1999). Here it is
cl ear that SVMRC--not Baker--is the programrecipient of the federal
financi al assistance. Consequently, Lollar cannot sue Baker,

i ndi vidually, under the Act.* See, e.q., Janton v. Oleans Parish

‘Lol l ar argues that independently of her section 1983 cl ai ns,
section 794 of the Rehabilitation Act provides her with a cause of
action agai nst Baker in her individual capacity. Lollar cites to
our holdings in Brennan v. Stewart, 834 F.2d 1248 (5th Cr. 1988)
and MG eqgor v. Louisiana State Univ. Bd. of Supervisors, 3 F.3d

11



Sch. Bd., 649 F.2d 1084 (5th Cr. 1981)(holding that a supervisor
who i npl enmented a maternity | eave policy that violated the terns of
title VIl could not be held individually liability under the Act);

Gant v. Lone Star Co., 21 F.3d 649, (5th Gr. 1994) (hol ding

“[olnly ‘enployers,’” not individuals acting in their individua
capacity who do not otherw se neet the definition of *‘enployers,
can be liable under title VII"). Lol l ar, however, seeks to use
section 1983 as a vehicle to reach Baker individually, as a person,
who under col or of |law, has subjected Lollar to the deprivation of
rights under the Rehabilitation Act. See supra note 2. Qur
circuit has not had occasion to resolve whether a state enpl oyee
who alleges a violation of the Rehabilitation Act may bring an
action under section 1983 agai nst an individual state actor inlieu
of, or in addition to, an action agai nst the enpl oyi ng agency under
the Rehabilitation Act. Thus, this is a question of first
inpression in our circuit.

As a general rule of statutory construction, a statute that
affords a renedy for specific wongs, and which is conprehensive
enough to enbrace subjects that may fall within the anbit of a
general statute, should prevail over the general statute as a

vehicle for enforcing those specific statutory rights. See, e.aq.

850 (5th Gr. 1993) to support this contention. Neither Brennan
nor McG eqgor, however, deci ded whet her section 794 provi ded a cause
of action against the defendants in their individual capacities.

12



Resolution Trust Corp. v. Mranon, 22 F.3d 1357, 1362 n.7 (5th Gr

1994) (citations omtted); Chenetron Corp. v. Business Funds, Inc.,

682 F.2d 1149, 1364 n.51 (5th Gr. 1982), judgnent vacated, 460

U S. 1007, 103 S.Ct. 1245, 75 L.Ed.2d 476 (1983)(quoti ng Mnt ague

v. Electronic Corp. of Anmerica, 76 F.Supp. 933, 936 (S.D.NY

1948) . Furthernore, a conprehensive renedial schene for the
enforcenent of a statutory right creates a presunption that
Congress intended to foreclose resort to nore general renedia

schenes to vindicate that right. See M ddl esex County Sewerage

Auth. v. National Sea dammers Ass’'n., 453 U. S. 1, 20, 101 S.Ct.

2615, 2626, 69 L.Ed.2d 435 (1981).°> Wthin the Rehabilitation Act,

Congress has provi ded a specific conprehensi ve i nternal enforcenent

5l'n M ddl esex, the Suprene Court addressed whet her Congress,
in providing conprehensive renedial schenmes in two federa
statutes, intended to “preserve the 8 1983 right of action” to
enforce those rights. Mddlesex, 453 U.S. at 20. The Court held:
“When the renedial devices provided in a particular Act are
sufficiently conprehensive, they may suffice to denonstrate
congressional intent to preclude the renedy of suit under § 1983.”
Id. at 19-20. The Court supported this conclusion by citing
Justice Stewart’s di ssenting opinion in Chapnan v. Houston Wl fare
Rights Org., 441 U.S. 600, 99 S.C. 1905, 60 L.Ed.2d 508 (1979)
stating: “[When ‘a state official is alleged to have violated a
federal statute which provides its own conprehensive enforcenent
schene, the requirenents of that enforcenent procedure nmay not be
bypassed by bringing suit directly under 8§ 1983.’” M ddl esex, 453
U S at 20 (quoting Chapnman, 441 U. S. at 673 n.2). Thus, the Court
concluded “that the existence of these express renedies
denonstrates not only that Congress intended to foreclose inplied
private actions but also that it intended to supplant any renedy
t hat otherw se would be available under § 1983.” Id. at 20-21
(citing Carlson v. Geen, 446 U S. 14, 23, 100 S.Ct. 1468, 1474, 64
L. Ed. 2d 15 (1980)).

13



mechani smto protect the rights of the di sabl ed who are enpl oyed by
reci pients of federal funds. See 29 U S.C. § 794(a) (Wst 1999).°
Thus, we w Il assune that Congress intended to foreclose resort to
the nore general enforcenent provisions of section 1983 to

vindicate the rights created by the Rehabilitation Act. See also

Veal v. Menorial Hosp., 894 F.Supp. 448, 452-455 (MD. Ga.
1995) (di scussing this general rule of statutory constructionin the
context of an attenpt to vindicate the statutory rights created by
Rehabilitation Act by resorting to section 1983).

In rejecting section 1983 as an enforcenent mnechanism for
rights found in the Rehabilitation Act, we join the Eleventh

Circuit. In Holbrook v. City of Alpharetta, 112 F.3d 1522 (11th

Cr. 1997), the Eleventh Crcuit reasoned that

both the Rehabilitation Act and the ADA provide
ext ensi ve, conprehensive renedi al franmeworks that address

5Title 29 section 794(a) of the United States Code provides:
The renedi es, procedures, and rights set forth in section
717 of the Gvil R ghts Act of 1964 (42 U.S. C. 2000e-16),
including the application of section 706(f) through
706(k) (42 U S.C. 2000e-5(f)-(k)), shall be avail able,
W th respect to any conpl aint under section 791 of this
title, to any enployee or applicant for enploynent
aggrieved by the final disposition of such conplaint, or
by the failure to take final action on such conplaint.
In fashioning an equitable or affirmative action renedy
under such section, a court may take into account the
reasonabl eness of the cost of any necessary work place
accommodation, and the availability of alternatives
therefore or other appropriate relief order to achi eve an
equi t abl e and appropriate renedy.
29 U S. C 8§ 794(a)(West 1999).

14



every aspect of [a plaintiff’s clain] under section 1983.
To permt a plaintiff to sue both under the substantive
statutes that set forth detail ed adm ni strative avenue of
redress as well as section 1983 woul d be duplicative at
best; in effect such a holding would provide the
plaintiff with two bites at precisely the sane apple. W
conclude that a plaintiff may not maintain a section 1983
action in lieu of--or in addition to--a Rehabilitation
Act or ADA cause of action if the only alleged
deprivation is of the enployee’ s rights created by the
Rehabilitation Act and the ADA

Hol br ook, 112 F.3d at 1531; see also, Alsbrook v. City of Maunelle,

184 F.3d 999, 1010-11 (8th GCir. 1999)(stating “the ADA s
conpr ehensi ve renedi al schene bars [the plaintiff’s] section 1983
cl ai s agai nst the comm ssioners in their individual capacities”).
In sum because the Rehabilitation Act by its express terns
provi des conprehensive enforcenent and renedial neasures for
violations of its provisions, we hold that section 1983 cannot be
used as an alternative nethod for the enforcenent of those rights.
Consequently, Baker is entitled to qualified imunity from suit
under section 1983 for this claim
|V
To concl ude, we hold that under M ssissippi |aw, Lollar does
not have a legally recognizable property interest in either the
non-econom c¢ duties and responsibilities of her job, or in a job
she had never held. Lol lar has therefore failed to overcone
Baker’s assertion of qualified imunity with respect to her due

process clainms based on her reassignnment and failure to pronote

15



cl ai ns. Further, we hold that section 1983 does not provide a
remedy for alleged violations of the Rehabilitation Act.
Consequent |y Baker has immunity fromsuit on this claim Thus, the
order of the district court allow ng discovery is REVERSED and t he
case is REMANDED for an entry of judgnent of dismssal of all
clains against Baker in her individual capacity, and for such
further proceedings with respect to the other parties as my be
appropri ate.

REVERSED and REMANDED.
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