IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 98-60636 & 98-60610

TERRY BARFI ELD, ET AL,
Plaintiffs,
ver sus
MADI SON COUNTY, M SSI SSI| PPI ;
KARL BANKS; J.L. MCCULLOUGH
DAVI D Rl CHARDSON; LOU SE SPI VEY;
LUTHER WALDROP

Def endants-Third Party Plaintiffs,
Count er Def endant s- Appel | ees;

ver sus
JESSIE HOPKINS, In H s Individual Capacity,

Third Party Defendant,
Count er C ai mant - Appel | ant .

Appeals fromthe United States District Court for the
Southern District of M ssissippi

May 10, 2000
Before POLI TZ, GARWOOD, and DAVIS, G rcuit Judges.
GARWOOD, Circuit Judge:
Present and f ormer enpl oyees of the Sheriff’s Departnent i n Madi son
County, M ssissippi (collectively, Sheriff’s Enpl oyees), brought this
suit against defendants-appellees Madison County, M ssissippi,

i ndi vi dual nmenbers of Madi son County’s Board of Supervisors, and Jessi e



Hopkins, in his official capacity as Madison County Sheriff
(col l ectively, Madi son County). The Sheriff’s Enpl oyees al |l eged, inter
alia, that Madi son County vi ol ated t he Fai r Labor Standards Act (FLSA),
29 U S.C 8 201 et seq., by refusing to pay them owed overtine
conpensation. |nresponse, Madi son County asserted athird-party claim
for indemity agai nst appellant Jessie Hopkins, in his individual
capacity (Hopkins). Follow ng a benchtrial, thedistrict court entered
judgnment in favor of the Sheriff’s Enpl oyees on their FLSA cl ai ns and
i n favor of Madi son County onits indemification clai magai nst Hopki ns.
Madi son County then settled wththe Sheriff’s Enpl oyees, and, pursuant
toitsearlier ruling, thedistrict court ordered Hopkins toindemify
Madi son County for the anount of the settlenent and for its attorneys’
fees and expenses. Hopkins appeals. W reverse.
Factual and Procedural Hi story

I n Decenber 1995, the Departnent of Labor began investigating
reports of unpai d overtinme accrued by enpl oyees of t he Madi son County
Sheriff’'s Departnent. On Septenber 5, 1996, before t he Departnment of
Labor conpletedits investigation, the Sheriff’s Enployees filedsuit
infederal district court agai nst Madi son County, M ssi ssippi, andthe
i ndi vi dual nenbers of Madi son County’s Board of Supervisors,?!alleging
they were owed unpaid overtine conpensation under the FLSA.  The

Sheriff’'s Enpl oyees | ater anended their conplaint to include, inter

! The Sheriff’s Enpl oyees | ater voluntarily di smssedtheir clains
agai nst the individual board nenbers.
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alia, clains under 42 U. S. C. § 1983 for deprivations of property rights
i n wages for work perforned and for viol ati ons of the Equal Protection
Cl ause of the Fourteenth Arendnent, and t o nane Jessi e Hopkins, inhis
of ficial capacity as Madi son County Sheriff, as a defendant in the
action. Inits answer, Madi son County filed athird-party cl ai mseeki ng
i ndemmi fication fromHopkins i ndi vidually onthe basis that he was an
enpl oyer or joi nt enpl oyer of the Sheriff’s Enpl oyees and i ndi vi dual |y
responsible for any unpaid overtine owed to them Hopki ns then
count ercl ai med agai nst Madi son County, all eging that Madi son County’s
third-party claimagainst himwas brought in retaliation for his
cooperation wth the Sheriff’s Enployees intheir attenpts to obtain
unpai d overtine.

After the Sheriff’s Enpl oyees nanmed Sheriff Hopkins in his official
capacity as a def endant, Hopkins’s attorney fil ed an answer on behal f
of Sheriff Hopkins in his official capacity, admtting all of the
substanti ve al | egati ons nade by t he Sheri ff’ s Enpl oyees. Madi son County
subsequently filedanotionto strike this answer and submttedits own
answer on behal f of Sheriff Hopkinsinhisofficial capacity, denying
the Sheriff’s Enployees’ clains. In response, Hopkins noved to
di squal i fy Madi son County’s counsel, for allegedly filing responses
W t hout consulting with hi mand that were directly i nconsistent with
earlier positions he espoused. The district court entered an order
stri ki ng Hopki ns’ s answer and denyi ng the notion to disqualify. The

sane counsel continued to represent both Madi son County and Sheri ff



Hopkins in his official capacity throughout thelitigation, including
this appeal .

Fol |l ow ng discovery, all parties noved for partial summary
judgnent. The district court grantedthe notionsinpart, dism ssing
Hopkins’s retaliation claimagainst Madi son County and all of the
Sheriff’s Enpl oyees’ cl ai ns, except those under the FLSA. Additionally,
the district court rul edthat Madi son County and Hopki ns i ndi vi dual |y
were both “enpl oyers” under the FLSA

Abifurcated bench trial proceeded. Begi nning on March 23, 1998,
the district court conducted the first half of thetrial to determ ne
liability wunder the FLSA and Madison County’'s third-party
i ndemi fication action. On March 25, 1998, the district court found
Madi son County violated the FLSA by refusing to pay the Sheriff’s
Enpl oyees overtine. In addition, the district court concl uded t hat
Madi son County’s refusal to pay overtine was w Il ful and not i n good
faith, thereby extending the statute of limtations to three years
(instead of two), 29 U.S.C. § 255, and permtting an award of |iqui dated
damages, 29 U. S. C. § 260. Applying M ssi ssi ppi common | awt o Madi son
County’s third-party claim against Hopkins, the district court
determ ned that Hopkins was primarily responsi ble for the unpaid
overtinme and ordered Hopkins to indemify Madi son County for any
j udgnment Madi son County woul d pay to the Sheriff’s Enpl oyees for the
FLSA vi ol ati ons.

Pendi ng t he danages phase of thetrial, Madi son County settledw th



t he Sheriff’s Enpl oyees for $750, 000. Pursuant toits previous ruling
ontheindemificationclaim thedistrict court then entered judgnent
i n favor of Madi son County agai nst Hopki ns for $750, 000. Madi son County
subsequently filed anotiontorecover attorneys’ fees and expenses from
Hopki ns. Rel yi ng agai n on M ssi ssi ppi common | aw, the di strict court
grant ed Madi son County its attorneys’ fees and expenses, whichtotal ed
$264, 430. 32. Hopki ns appeal s.
Di scussi on

On appeal , Hopki ns asserts the followi ng clains of error: (1) he
was not an “enpl oyer” under the FLSA, 29 U. S. C. § 203(d); (2) the FLSA
preenpts the application of Mssissippi common | awi ndemi fication; (3)
the district court m sapplied M ssissippi indemmity | aw, and (4) the
district court shoul d have di squal i fi ed Madi son County’s counsel from
representing any party inthe suit. W agree that the district court
erredinits applicationof Mssissippi |aw. Because this concl usion
reli eves Hopkins of the judgnent entered against him we need not
address the other issues presented in this appeal.

Inthis appeal fromabenchtrial, wereviewthedistrict court’s
factual findings for clear error. See Gdomv. Frank, 3 F. 3d 839, 843
(5th CGr. 1993). Wereviewde novothe district court’s determ nation
of | aw, whet her federal or state. See Gardes Directional Drillingv.
U. S. Turnkey Exploration Co., 98 F. 3d 860, 864 (5th Gr. 1996); see al so
Sal va Regina College v. Russell, 111 S.C. 1217, 1225 (1991) (“The

obligation of responsible appellate review and the principles of a



cooperative judicial federalismunderlying Erie[R Co. v. Tonpkins, 58
S.Ct. 817 (1938)] requirethat courts of appeal s reviewthe state-|aw
determ nations of district courts de novo.”).

Madi son County does not contend that the FLSA, federal common | aw,
or M ssissippi statutory lawprovide for its indemification claim
Therefore, the only remaining basis for indemification lies in
M ssi ssippi common |aw. Accordingly, M ssissippi substantive |aw
governs Madi son County’s common | aw i ndemni fication cl ai magai nst
Hopki ns. When adj udi cating clains for which state | aw provi des t he
rul es of decision, we are boundto apply thelawas interpreted by the
state’s highest court. See Transcontinental Gas v. Transportation Ins.
Co., 953 F. 2d 985, 988 (5th Cir. 1992). If the state’s hi ghest court
has not spoken onthe particular issue, “it is the duty of the federal
court to determ ne as best it can, what t he hi ghest court of the state
woul d deci de.” 1d. When nmaki ng such an Eri e guess, we are bound by an
i nternedi ate stat e appel | ate court deci si on unl ess “convi nced by ot her
persuasi ve data that the highest court of the state woul d decide
otherwi se.” First Nat’'| Bank of Durant v. Trans Terr Corp., 142 F. 3d
802, 809 (5th Cir. 1998) (internal quotations and footnote omtted).
However, “we will not expand state | awbeyond its presently existing
boundaries.” Rubinsteinv. Collins, 20 F. 3d 160, 172 (5th G r. 1994)
(footnote omtted); see al so Johnson v. Sawer, 47 F. 3d 716, 729 (5th
Cr. 1995) (en banc) (“We have l ong fol l owed the principlethat we w ||

not create ‘i nnovative theories of recovery or defense’ under | ocal | aw,



but will rather nerely apply it ‘as it currently exists.’”) (quoting
Gl indo v. Precision Arerican Corp., 754 F. 2d 1212, 1217 (5th G r. 1985)
and citing several other decisions of this Court); 19 CHARLES ALANWRI GHT
ET AL. , FEDERAL PRACTI CE AND PROCEDURE 8§ 4507, at 207 (2d ed. 1996) (“Nor is
it the function of the federal court to expand t he exi sting scope of
statelaw. ”). By seekingindemification fromHopkins, Madi son County
has petitioned the federal court to do just that—expand the existing
scope of M ssissippi law, we decline the invitation.

The di strict court ordered Hopki ns to i ndemni fy Madi son County for
t he judgnent entered in favor of the Sheriff’s Enpl oyees, as per the
settlenent agreenent, and for its attorneys’ fees and costs. The
district court considered Madi son County and Hopkins to be joint
tortfeasors, based onits conclusions that each was an enpl oyer of the
Sheriff’'s Enpl oyees and that each violated the FLSA by causing the
accrual of wunpaid overtinme-Hopkins by scheduling the Sheriff’s
Enpl oyees’ shifts and duti es and by nmai ntai ni ng t hei r personnel records,
and Madi son County by willfully refusing to appropriate funds to pay
overtinme once accrued. The district court then appliedthe principles
of non-contractual inpliedindemity betweenjoint tortfeasors as set
forth by the M ssissippi Suprene Court:

“The general rul e governinginpliedindemity for tort
liability is that ajoint tort feasor, whose liability is
secondary as opposed to prinmary, or i s based upon i nput ed or
passi ve negl i gence, as opposed to active negligence or is
negati ve negli gence as opposed to positive negligence, may
be entitled, upon an equitabl e consideration, toshift his

responsibility toanother joint tort feasor. However, where
the fault of eachis equal ingrade andsimlar incharacter,



the doctrine of inpliedindemityis not avail abl e since no
one shoul d be permtted to base a cause of action on his own
wrong. Thus, the determ nation of whether or not i ndemity
shoul d be al | owed nust of necessity depend upon t he facts of
each case. :

Two critical prerequisites are generally necessary for
the invocation of non-contractual inplied indemity in
M ssi ssippi: (1) The damages which the claimant seeks to
shift are inposed upon him as a result of sone |egal
obligationtotheinjured person; and (2) it nust appear that
the cl ai mant did not actively or affirmatively participate
inthe wong.” Hones Ins. Co. of NY. v. Atlas Tank Mg.
Co., Inc., 230 So. 2d 549, 551 (M ss. 1970) (citing Bush v.
City of Laurel, 215 So. 2d 256 (M ss. 1968); Sout hwest M ss.
El ec. Power Ass’nv. Harragill, 182 So.2d 220 (M ss. 1966)).

Wththese principlesinmnd, thedistrict court concluded that Madi son
County engaged in secondary negligence, while Hopkins's actions
constituted primary negligence. These findings providedthe basis for
ordering Hopkins to indemify Madi son County. 2

Inits findings of fact and concl usi ons of I aw, the district court
st at ed:

“While there are no judicial precedents directly

addr essi ng t he i ssue of whet her a county board of supervisors

may recover i ndemnificationfroma sheriff for violation of

the FLSA, the Court is persuaded by the | ogi c of M ssi ssi ppi

cases i n whi ch def endant s have sought i ndemmi fi cati on from

joint tortfeasors.”
However, as the M ssi ssi ppi Suprene Court cautionedin Atlas Tank, “the

determ nati on of whether or not i ndemity shoul d be al | owed nust of

necessity depend upon the facts of each case.” 1d. Madison County

2 W need not and do not resolve whether the district court
properly determ ned Madi son County to be a secondary tortfeasor, and
Hopki ns a primary one, despitethe district court’s parallel concl usion
t hat Madi son County “willfully failedto pay [the Sheriff’s Enpl oyees]
overtinme as required under the FLSA.”
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fails to cite, and our independent research fails to disclose, any
M ssi ssi ppi case in which an enpl oyee of a M ssi ssi ppi gover nnent al
entity has been heldliableintort typeindemity or contributionto
hi s governnental entity enpl oyer.?® Because no authority supports the
ext ensi on of such non-contractual inpliedindemity tothis context, we
will not either, particularly giventhe countervailing considerations
suggest ed by M ssi ssi ppi statutory | awand t he substanti al questi ons of

federal preenption, as notedinthe margi n.* See Johnson v. Sawyer, 47

3 No case citedto us by Madi son County addr essed t he prospect of
a public enpl oyee i ndemmi fying a public entity. See Hone Ins. Co. of
N. Y., 230 So. 2d at 554-55 (affirmngatrial court’s determ nation not
to order an enpl oyer toindemify autility conpany); Bush, 215 So. 2d
at 260 (permtting indemity in favor of a nmunicipality against its
i ndependent contractor); Sout hwest Mss. El ec. Power Ass’ n, 182 So. 2d
at 468 (addressing a conpany’s claimfor indemity against a truck
deal ership and a break repair shop).

4 Al t hough we need not and do not ultimately resol ve the i ssue,
M ssi ssi ppi | aw, as Hopki ns argues, may i n any event i nmuni ze hi mfrom
Madi son County’ s state common | awi ndemni fi cation clai mor may i ndi cate
a public policy against inpositionof tort liability on governnent al
enpl oyees for actions inthe course and scope of their enpl oynent. See
Mss. CooeE ANN. 8 11-46-9; M ssissippi Transp. Commin v. Jenkins, 699
So. 2d 597, 599-600 (M ss. 1997) (indicatingthat M ssissippi’s Sovereign
| muni ty-Tort Cdains--Act’s provisions apply to indemity and
contribution actions). Additionally, although we do not decide the
matter, there is a bona fide question whether the FLSA permts the
applicationof astate-lawbasedindemity renedy benefitting enpl oyers.
See LeConpte v. Chrysler Credit Corp., 780 F.2d 1260, 1264 (5th Cr.
1986) (refusingto apply a state-lawcause of actionfor indemity, in
cont ext of defendant enpl oyer’ s count ercl ai magai nst two of plaintiff-
enpl oyees sui ng for FLSAovertine, becauseit would conflict with goals
of FLSA and “woul d deprive them [counter-defendants] of overtine
conpensationtowhichthe federal statute otherwiseentitles thent); see
al so Herman v. RSR Sec. Servs. Ltd., 172 F. 3d 132, 144 (2d Cr. 1999)
(“[T]he FLSA' s renedi al schene is sufficiently conprehensive as to
preenpt state law’ with respect to contribution or indemification
clains by enpl oyers.).



F.3d at 729 & n. 28.
Concl usi on

Fi ndi ng no aut hority recogni zi ng under M ssissippi lawatort type
i ndemmi fication clai mby a public entity agai nst a public enpl oyee for
acts in the course and scope of enploynent, we reverse the district
court’s judgnent for Madi son County and render judgnent for Hopki ns on
Madi son County’ s third-party indemificationclaim andonits clai mfor
attorneys’ fees and expenses, agai nst him Accordi ngly, we do not reach
t he remai ni ng points rai sed by Hopki ns. For the reasons stated, the
j udgnment below is

REVERSED AND RENDERED.
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