REVI SED, June 30, 1999
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60611

Summary Cal endar

TOMMY LEE ANDRUS,

Pl ai ntiff-Appellant,
V.
AGREVO USA COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

June 28, 1999
Bef ore KING Chief Judge, and STEWART and PARKER, Circuit Judges.

KING Chief Judge:

This appeal requires us to deci de whether the Federal
| nsecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U S C
88 136- 136y, preenpts state |law clains alleging that a herbicide
failed to performas specified in its product |abel and that its
manuf acturer breached its inplied warranty of fitness for a
particul ar purpose. The nmagistrate judge granted the defendant
manuf acturer summary judgnent, finding that FIFRA preenpts
plaintiff-appellant’s clainms regarding the perfornmance of the
her bi ci de and that M ssissippi | aw does not recognize an inplied

warranty of fitness for a particular purpose when the product is



purchased for its ordinary use. W affirm
| . FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-appellant Tomry Lee Andrus all eges that he applied
VWH P 360, a herbicide manufactured by defendant-appell ee AgrEvo
USA Conpany (AgrEvo), to 280 acres of rice in 1995 to conbat a
weed known as sprangletop. |In doing so, Andrus clains, he relied
on the recomendati on of Jeff Chanpion, an AgrEvo field
representative who viewed Andrus’s rice field and infornmed him
that WHI P 360 woul d effectively control “the spr[a]ngletop
problem” Chanpion stated that he nonitored cl osely Andrus’s
application of WHIP 360 to his field and that the application was
done in conplete conformty with the WHI P 360 product | abel.
Andrus and Chanpion claim however, that WHIP 360 not only failed
to control the sprangl etop, but caused significant danage to
Andrus’s rice crop.

The WHI P 360 product | abel explains in detail how to apply
t he herbicide and states that it is a “water emul sion fornul ation
for use in selective postenergence control of annual and
perennial grassy weeds in rice.” The |abel also asserts that
“[r]ice is tolerant to postenergence applications of WH P 360
Herbicide fromthe 4-leaf to the late tillering stage of rice
devel opnent” and that al though “[ p] ostenergence applications may
result in tenmporary rice injury . . . . The rice will normally
recover fromthese synptons in two to four weeks.”

Andrus filed this diversity suit in the United States

District Court for the Northern District of M ssissippi on



February 6, 1997. Andrus alleges that the WH P 360 product
failed to performas specified on the product |abel, that Andrus
detrinentally relied on the specifications in the WH P 360
product |abel, and that AgrEvo breached its inplied warranty of
fitness for a particular purpose.! The parties consented to
trial and entry of judgnent by a United States Magi strate Judge
under 28 U. S.C. 8§ 636(c).

Agr Evo noved for summary judgnent on July 15, 1998. AgrEvo
asserted that Andrus’s clains were based on m sl eadi ng,
i nadequate or deficient |abeling of the WH P 360 product, and
that such clains are preenpted by the Federal |nsecticide,
Fungi ci de, and Rodenticide Act (FIFRA), 7 U S.C. 88 136-136y.
Agr Evo al so argued that Andrus could not prevail on his claim
that it had breached an inplied warranty of fitness for a
particul ar purpose for the additional reason that Andrus had
purchased and enployed WHI P 360 for its ordinary use, rather than
a particular purpose, and that such an inplied warranty i s not
creat ed when goods are purchased for their ordinary use. Andrus
responded that FIFRA “has no application” to this suit because
his clainms are based on “the failure of WH P 360 to perform as

advertised on its | abel” and are not based on the | abel’s

! M ssissippi Code Annotated § 75-2-315 states in rel evant
part:

Where the seller at the tinme of contracting has reason to
know any particul ar purpose for which the goods are required
and that the buyer is relying on the seller’s skill or
judgnent to select or furnish suitable goods, there is an
inplied warranty that the goods shall be fit for such

pur pose.



i nadequaci es. Andrus also argued that, to prevail on his inplied
warranty claim he needs only to denonstrate that Chanpi on knew
of the purpose for which the herbicide was required and his
reliance on Chanpion’s skill or judgnment to select the proper
her bi ci de.

The magi strate judge granted AgrEvo’s notion for summary
j udgnment on Septenber 18, 1998. The magi strate judge found that
“[d] espite Andrus’s protestations that he is not conpl aining
about the | abel, his conplaint states otherwise.” The nagistrate
judge found that Andrus failed to plainly assert in his conplaint
that the product is defective or that AgrEvo is strictly liable
for such a defect. Because Andrus’s performance and detri nental
reliance clains are linked to the specifications in the |abel,
the district court found them preenpted and granted summary
judgnent. The nmagistrate judge al so granted AgrEvo summary
judgnent on the inplied warranty claim finding that “M ssissipp
|l aw and the prevailing viewin other states is that a particul ar
pur pose nmeans a purpose other than its ordinary use” and that
Andrus offered no evidence suggesting he purchased WH P 360 for
any use other than its ordinary use.? Andrus tinely appeals.

I'1. DI SCUSSI ON

2 Andrus argues on appeal that the nagistrate judge

“msinterpreted Mssissippi law . . . as neaning that when a
product is sold for an ordinary use there can be no inplied
warranty of fitness for a particular use.” Because we concl ude

that FI FRA preenpts Andrus’s inplied warranty claim however, we
affirmthe magistrate judge’'s determnation that AgrEvo is
entitled to summary judgnent w thout reaching Andrus’s argunents
as to whether a “particular purpose” may include an “ordinary
use” under M ssissippi |aw



Andrus argues that the magi strate judge erred in hol di ng
that his performance clains are preenpted under FIFRA.  Andrus
contends that FIFRA does not apply here because the el enents of
his clainms do not require proof that the WH P 360 | abel should
have included additional or different warnings fromthose
required by FIFRA. As he argued to the magi strate judge bel ow,
Andrus asserts that his clainms are not based on the inadequacies
of the | abel, but rather on the failure of the herbicide to
perform as advertised on that |abel and as recomrended by
Chanpi on. 3

We review the district court’s grant of sunmary judgnment de

novo. See Tolson v. Avondale Indus., Inc., 141 F.3d 604, 608

(5th Gr. 1998). Summary judgnent is appropriate if “the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any nmaterial fact and that
the noving party is entitled to a judgnent as a matter of law”

FED. R Qv. P. 56(c); see Celotex Corp. v. Catrett, 477 U S. 317

327 (1986). Although we can affirma grant of sunmary judgnment
on grounds on which the district court did not rely, those

grounds nust have been proposed or asserted by the novant in that

3 Andrus al so argues that WH P 360 failed to perform“as
ot herw se advertised.” Andrus offers no indication what “other”
advertisenent he is referring to, and he introduced no evi dence
to the district court of any adverti senent other than the product
label. In fact, Andrus testified in his deposition that he was
provided no sales materials or advertisenents and had read
nothing in witing concerning WH P 360. W therefore consider
only Andrus’s argunents that WHI P 360 failed to perform as
represented on the | abel and by Chanpi on.
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court. See Johnson v. Sawyer, 120 F.3d 1307, 1316 (5th GCr.

1997); Brown v. CSC Logic, Inc., 82 F.3d 651, 653-54 (5th Gr.

1996) (noting that we “may affirmthe district court’s grant of
summary judgnent on any ground raised to the district court and
upon which both parties had the opportunity to present
evi dence”).

FI FRA creates a conprehensive regulatory schene for

pesticide and herbicide |abeling. See Wsconsin Pub. Intervenor

v. Mrtier, 501 U S 597, 601 (1991). Under its provisions, al
herbicides sold in the United States nust be registered with the
Envi ronmental Protection Agency (EPA). See 7 U S. C. 8§ 136a(a).
FI FRA al so establishes a conpl ex process of EPA review that
culmnates in the approval of the | abel under which the product

is to be marketed. See id. § 136a(c); Wrmyv. Anerican Cyanam d

Co., 5 F.3d 744, 747 (4th Cr. 1993). A pesticide manufacturer
must submt a “statenment of all clains to be made for” the
herbicide as well as directions for its use, its ingredients, and
its adverse effects. 7 U S. C. § 136a(c); see 40 C.F. R § 152.50
& pt. 156. The EPA then registers the herbicide if it determ nes
that its conposition is such as to warrant the proposed clains
for it, that its |abeling conplies with FIFRA requirenents, that
it wll performits intended function w thout unreasonabl e
adverse effects on the environment, and, when used in accordance
wth wi despread practice, that it will not generally cause

unr easonabl e adverse effects on the environnent. See 7 U S.C.

8§ 136a(c)(5). Finally, the statute provides that states “shal



not inpose or continue in effect any requirenents for |abeling or
packaging in addition to or different fromthose required under”
FIFRA. |d. § 136v(b).

We considered the preenptive effect of FIFRA and 8§ 136v(bh)
on state common | aw danage cl ai ns based upon a manufacturer’s
failure to properly | abel herbicides and warn of dangers

associated with their use in MacDonald v. Monsanto Co., 27 F.3d

1021 (5th Gr. 1994). W determ ned that the |anguage of the
statute, together with the Suprene Court’s recent guidance on

preenption in G pollone v. Liggett Goup, Inc., 505 U S 504

(1992), “leaves no doubt but that the FIFRA term *any

requi renents’ makes no distinction between positive enactnents
and the common |law.” MacDonald, 27 F.3d at 1024. Al though we
recogni zed that not all common |law clains relating to herbicides
are preenpted by FIFRA--“[section] 136v(b) does not preenpt
comon | aw that is unconcerned with herbicide | abeling, nor does
it preenpt those state | aws concerned with herbicide |abeling
that do not inpose any requirenent in addition to or different
fromthe FIFRA requirenents”--section 136v(b) does preenpt those
state laws that “inpose or effect different or additional

| abeling requirenents.” [d. at 1024-25 (internal quotation marks
omtted). Because the “undeni able practical effect” of
MacDonal d’s recovering a | arge danage award on his clainms that
the manufacturer failed to neet state | abeling requirenents and
failed to warn MacDonal d of potential adverse effects would be

the inposition of additional |abeling standards not mandated by



FI FRA, we concluded that such clains are preenpted. 1d. at 1025.
Qur sister circuits have applied a simlar test to clains
that affect the labeling of a product regul ated under FIFRA.  For
exanple, the Fourth Crcuit considered in Wrm whet her a
plaintiff’s clains that a herbicide manufacturer negligently
manuf actured a herbicide, failed to warn of adverse consequences,
and breached express and inplied warranties were preenpted under
FIFRA. See 5 F.3d at 746. The court determ ned that although
[t]he line between a claimfor mslabeling [that is
preenpted] and a claimfor a defective product [that is not
preenpted] may not always be clear . . . . [T]he issue may
nevert hel ess be resol ved by | ooking to, as one factor,
whet her one coul d reasonably foresee that the manufacturer,
in seeking to avoid liability for the error, would choose to
alter the product or the | abel.
ld. at 747-48. The court ultimately affirnmed the district
court’s grant of sunmmary judgnent in favor of the herbicide
manuf acturer, noting that “[t]o the extent that the Worns’ clains
chal | enge, by whatever state cause of action, the adequacy of

i nformati on provided by Anerican Cyanam d on its | abeling, the

clains are preenpted by FIFRA.” 1d. at 749; see also Genier v.

Vernont Log Bldgs., Inc., 96 F.3d 559, 564 (1st G r. 1996)

(hol di ng express warranty claim preenpted because “[t]o prem se
liability on the inaccuracy of the statenent [on the label] is in
substance to determne that a different statenent should have

been made in the labeling”); Wl chert v. Anerican Cyanam d, Inc.,

59 F.3d 69, 72 (8th Cr. 1995) (stating that express warranty
claim“based entirely on the |label’s statenent with regard to the

herbicide’s . . . effect” is preenpted); Taylor AG |Indus. v.




Pure-G o, 54 F.3d 555, 563 (9th G r. 1995) (“‘[T]o the extent the

inplied warranty cl ai m depends upon i nadequacies in |abelling or

packagi ng, FIFRA section 136v pre-enpts the claim’”) (quoting

Papas v. Upjohn Co., 985 F.2d 516, 520 (11th Cr. 1993))

(alteration in original).

The magi strate judge found that FlIFRA preenpts Andrus’s
performance and detrinmental reliance clainms because “[i]n every
i nstance the defects alleged [in Andrus’s conplaint] are |inked
to the specifications set forth in the label.” W agree with the
magi strate judge’'s anal ysis, but we conclude that Andrus’s claim
that AgrEvo breached its inplied warranty of fitness for a

particul ar purpose is simlarly preenpted. See Taylor AG Indus.,

54 F.3d at 563 (stating that “an inplied warranty of fitness for
a particular purpose also constitutes a state |aw requirenent and
is preenpted by FIFRA” to the extent it depends on i nadequaci es
in |abeling or packaging). Andrus clains in his conplaint that
VWH P 360 “failed to performas specified pursuant to the | abel”
and that Andrus “relied to his detrinment on the specifications
pursuant to the Wi p 360 product |abel.” Furthernore, Andrus
argues on appeal that his clains are based “on the failure of
Whip 360 to performas advertised on its label.” Andrus’s clains
are obviously based on the contents of the WH P 360 | abel, and
any adverse judgnent woul d have the “undeni able practical effect”
of inposing additional |abeling standards on AgrEvo.

Andrus attenpts to save his clains from preenption by

arguing that they are also based on the failure of WHIP 360 to



perform “as selected and recomended by [ Agr Evo’ s] corporate
representative, Jeff Chanpion.” Andrus relies on an affidavit
that he attached to his response opposing AgrEvo’s notion for
summary judgnent in which Chanpion states that he recomended
that Andrus apply WH P 360 “as an effective control for the
spr[a] ngl etop problent and Andrus’s deposition testinony that
Chanpi on stated that WH P 360 “woul d handl e our problem”
Andrus “cannot automatically avoid FI FRA preenption sinply
because [he] challenge[s] alleged m srepresentations that were

made separately fromthe | abel.” Kuiper v. Anerican Cyanamd

Co., 131 F.3d 656, 662 (7th Gr. 1997). The Seventh Circuit held
that even off-|abel statenments are preenpted if they nerely
repeat information contained in the label. See id. at 662-63.
The court found that

[a] ccording to the Fourth Crcuit, when advertising or
pronotional materials nerely repeat information or |anguage
contained in the label, clains directed at the adverti sing
necessarily challenge the label itself and are therefore
preenpted. The Ninth and Eleventh G rcuits go farther,
hol di ng that “any cl ains that point-of-sale signs, consuner
notices, or other informational materials failed adequately
to warn the plaintiff necessarily chall enge the adequacy of
t he warni ngs provided on the product’s |abeling or
packagi ng” and therefore are preenpted. Under both
approaches, FlIFRA preenpts state | aw clains when the
chal | enged advertising nerely reiterates the label. The
difference is that the Fourth Grcuit holds that FlIFRA
allows state | aw cl ai ns agai nst advertisenents that
“substantially differ” fromthe |abel, while the Ninth and
El eventh Circuits hold that FIFRA preenpts these clains as
wel | .

ld. (citations omtted).
We do not need to choose between the two approaches outlined

i n Kui per because we determ ne that Andrus’s evidence failed to

10



rai se a genuine issue of material fact suggesting that Chanpion’s
advice differed fromthe contents of the WH P 360 product | abel.
The WHIP 360 | abel states that WHIP 360 is for use in controlling
“annual and perennial grassy weeds in rice,” and includes a table
reconmmendi ng an appropriate quantity for use agai nst sprangl etop.
Because Andrus introduced no evidence denonstrating that Chanpion
provi ded any advi ce not contained on the WH P 360 product | abel,
Andrus cannot rely on this advice to avoid preenption under
FI FRA. Thus, the nagistrate judge properly granted AgrEvo
summary judgnent on all of Andrus’s clains.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent.
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