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Bef ore JONES, DUHE, and WENER, Circuit Judges.
PER CURI AM

In this consolidated case, Defendants-Appellants Broadus
Vanl andi ngham Stewart, Jr., Broadus Vandl andi ngham Stewart, Sr.
Joseph D. McCandl ess, Christopher Crawford, and George W Bradford
(“Appellants”) chall enge their convictions under 18 U S.C. § 1955
for operating an illegal ganbling business (in particular, an
unl i censed sports betting, or bookmaking, operation) in violation
of M ssissippi Code § 97-33-1.! Follow ng indictnment, Appellants
entered conditional guilty pleas, preserving the right to appea
the legal question whether the indictnment properly charged a
violation of § 1955. W reviewthe sufficiency of an indictnent de

novo. ?

Section 1955 defines an “illegal ganbling business” as a

ganbl i ng busi ness which “is a violation of the law of a State or

! Appel | ant Broadus V. Stewart, Jr. previously appeal ed the
district court’s denial of his notion for a wit of error coram
nobi s seeking reversal of the sanme conviction. A different panel
of this court rejected the argunents that Stewart and the other
Appel lants re-assert in this appeal and affirned the district
court’s denial of the wit in an unpublished opinion. United
States v. Stewart, No. 98-60785 (5th Cr. Nov. 24, 1999) (per
curian.

2 United States v. Dabrera-Teran, 168 F.3d 141, 143 (5th Gr
1999) .




political subdivision in which it is conducted.” Appel I ant s
contend the state statute to which they pleaded gquilty was
regulatory rather than crimnal in nature and, as such, cannot
support an indictnent under 8§ 1955.

Al though we are not entirely convinced 8 1955 has been
consistently interpreted to contain the unwitten qualifier of
“violation of [a crimnal] law of the State,”® as Appellants
suggest, we assune arguendo that it does, and proceed to assess
whether the Mssissippi statute in question is sufficiently
crimnal in nature to support a federal charge under 8§ 1955.

Appel l ants contend that they did not violate a crimnal |aw
because sports bookmaking is legal in Mssissippi. Prior to the
enact nent of the M ssissippi Gaming Control Act in 1990, all gam ng
was crimnally prohibited in Mssissippi. After 1990, ganbling was
made generally legal, subject to state |licensing and regul ation;
therefore, Appellants contend, their booknmaki ng activities violated
regul atory, but not crimnal, state | aws.

Section 8 75-76-55(1)(a) of the Gam ng Control Act specifies
that bookmaking is legal only if a license is obtained: “It is

unlawful for any person...wthout having first procured and

3 See, e.qg., United States v. Gordon, 464 F.2d 357, 358 (9th
Cr. 1972) (finding 8 1955 “the | aw of a state” |anguage anbi guous
regardi ng whet her violation of state crimnal |awor any | aw, civil
or crimnal, was required and resolving anbiguity in favor of
crimnal defendant). Conpare United States v. Rowe, 599 F. 2d 1319,
1320 (4th Cr. 1979) (holding that penalty for refusing a
breat hal yzer test is civil under Virginia |aw and thus cannot be
enforced under the Assimlative Crines Act) with United States v.
Manni ng, 700 F. Supp. 1001, 1003 (WD. Ws. 1988) (holding drunk
driving is assim |l ated even though statute explicitly provides that
first offense is civil).




thereafter maintaining in effect a state gamng license...[t]oO
deal , operate, carry on, conduct, maintain or expose for play in
the state of M ssissippi any ganbling device, slot machine, race
book, or sports pool.” It is undisputed that Appellants in this
case did not have a license for their bookmaki ng operation.

Appel lants were indicted for violation of 8 97-33-1, which
provi des generally that “upon conviction” for various fornms of
betting, gam ng, or wagering, a person “shall be fined in a sumnot
nore than Five Hundred Dol l ars ($500. 00); and unl ess such fine and
costs be immedi ately paid, shall be inprisoned for any period not
nmore than ninety (90) days.” Followi ng the general prohibition
t he section provides exceptions for ganbling (1) on a vessel on the
M ssi ssippi River or GQulf Coast if approved by regi stered voters in
the county where the port is located or (2) “[t]hat is | egal under
the laws of the State of Mssissippi.” Licensed booknaking, as
noted above, is |egal.

Appel |l ants’ contention that 8§ 97-33-1 is a regulatory or
remedial, rather than crimnal or penal, statute is untenable on
the face of the statute itself. First, the provision appears in
the M ssissippi crimnal code.* Second, it discusses conviction,

fines, inprisonnment, and prohibitions, which terns by their plain

4 Cf. Kansas v. Hendricks, 521 U S. 346, 361 (1997) (holding
that question of whether code is civil or crimnal is one of
statutory interpretation and noting that Kansas’'s objective to
create a civil proceeding is evidenced by its placenent of the
Sexually Violent Predator Act within the Kansas probate code,
instead of the crimnal code).




neani ng suggest crimnal proceedings.?® Third, the provision
establ i shes a general prohibition against ganbling but carves out
exceptions for sone ganbling activities specifically permtted by
| aw. The regulatory, as opposed to crimnal, aspects of
M ssissippi ganbling laws relate to only those exceptions that
constitute specifically authorized ganbling activities.?®

In further support of their argunent that violation of a state
ganbling law is not “crimnal” and thus cannot trigger 8§ 1995
Appel lants rely on 8§ 97-33-29 of the M ssissippi crimnal code,
whi ch provides: “All |aws nade or to be nmade for the suppression of
ganbling or gam ng, are renedi al and not penal statutes, and shal
be so construed by the courts.” This particular provision has not
been interpreted in nodern case law in this context,’ but the

M ssi ssippi Suprenme Court in 1903, in Fuller v. State® held --

consistent with even earlier opinions® -- that the provision was

> For exanple, Black’s Law Dictionary defines “conviction” as
“the result of a crimnal trial which ends in a judgnent or
sentence that the accused is quilty as charged.” “Convict” is
defined as “[t]o find a person guilty of a crimnal charge”; the
definition notes that the word fornmerly was used also in the sense
of finding against the defendant in a crimnal case. BLACK' s LAwW
DictioNary 333-34 (6th ed. 1990).

6 See Heacock v. United States, 40 F. Supp. 820, 822 (S.D
M ss. 1999) (hol ding that unlicensed ganbling “was clearly crim nal
and illegal”).

" But see Weinstein v. Sea View, Inc., 188 F.2d 116, 117-18
(5th Gr. 1951) (citing “renmedial not penal” provision to support
hol di ng t hat si x-year, rather than one-year, statute of limtations
applied to claimby mnor children for father’s ganbling | osses).

8 35 So. 214 (Mss. 1903).

® Cain v. State, 21 Mss. 456 (Mss. Err. & App. 1850) (“The
statute on which the indictment is founded is declared to be

5



intended to clarify that crimnal | aws prohibiting ganbling were to
be construed liberally, as an exception to the normal rule of

lenity, requiring strict construction of crimnal statutes in favor

of the accused. |In Fuller, the court held that the predecessor to
8§ 97-33-1 authorized inprisonnment in addition -- not just as an
alternative -- to a fine and stated: “W are fortified in this

position by that provision of our crimnal |aw which says that al
laws in reference to gamng are renedial, and are to be construed
liberally -- not liberally in favor of the culprit, but for the
suppressi on of vice.”?°

We decline Appellants’ invitation to (1) equate “renedial”
with regulatory and “penal” with crimnal and (2) rely on § 97-33-1
to overturn their indictnments under § 1955. The M ssi ssi ppi
Suprene Court, in construing “that provision of our crimnal |aw
(enphasis added) clarified that the word “renedial” called for
gamng laws to be construed liberally against the crimnal; it has
never held that the provision renoved all prohibitory ganbling | ans
fromthe crimnal code.

Appel l ants further contend that a statenent by the M ssi ssi pp
Suprene Court from 1903 should not be controlling in this case
because the public policy against ganbling has changed since that

time; rather than considering it a “vice,” Mssissippi nhow

remedi al and not a penal statute. The object of this provision
must have been to get rid of the general rule which requires that
penal statues should be construed strictly.”); Seal v. State, 21
Mss. 286 (Mss. Err. & App. 1850); Johnston v. State, 15 Mss. 58
(Mss. Err. & App. 1846).

10 Fuller, 35 So. at 215.



generally allows ganbling if |licensed. W disagree. Unlicensed,

unregul ated ganbling is still against the state’s public policy.
Moreover, we are Erie-bound to apply the controlling state |aw,
regardless of its vintage. W are not at all convinced that, even
after the passage of the Gam ng Control Act, 8§ 97-33-1 defeats the
proposition that unlicensed ganbling violates M ssissippi crimnal
| aw and t hus constitutes a valid basis for indictment under 8§ 1995.

W also reject Appellants’ reliance on a line of cases
interpreting a federal statute that allows specified states to
regulate Indian tribes. To narrowthe reach of that statute, which
undercut the traditional inmmnity of Indian reservations from
application of state | aw, the Suprene Court held that the states in
question may inpose crimnal but not regulatory authority over
sovereign Indian tribes.? Like the Sixth and Tenth Circuits, “we
think it inappropriate to apply here the crimnal/prohibitory-
civil/regulatory test which was devel oped in a different context to
address different concerns.”®® W decline to adopt that test to
interpret 8 1995's “violation of the |law of a state” requirenent.
Accordingly, we affirmthe district court’s judgnent of conviction
and the sentences inposed follow ng Appellants’ guilty pleas for

violation of 18 U S.C. § 1955.

11 See Heacock, 40 F. Supp. at 822 (“All other ganbling in
M ssi ssippi not specifically permtted by lawis contrary to the
public policy of Mssissippi and is crimmnal.”).

12 See Bryan v. Itasca Co., 426 U S. 373, 388-89 (1976).

13 United States v. Dakota, 796 F.2d 186, 1888 (6th Cir. 1986);
see also United States v. Hagen, 951 F.2d 261, 264 (10th Cr.
1991) .
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