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Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

Summary judgnent having been awarded Perot Systens Corp.,
primarily at issue is whether judicial estoppel precludes Wendy J.
Ahrens’ claimof discrimnatory discharge by Perot Systens, in the
light of her claim in an earlier action, of discharge because of
tortious interference wth that enploynent. W AFFIRM

| .

Perot Systens hired Ahrens in 1992. She took a nedical | eave
of absence in Novenber 1994, and was released to return to work the
foll ow ng February.

That Novenber, her supervisor, Howard, told her that, because
of the 1996 budget, it was possi bl e that Ahrens’ rol e woul d change,
and suggested that she | ook for other positions. On 1 Decenber,

Howar d di scharged Ahrens.



That sane day, Ahrens filed an action in state court agai nst
| mage Sci ences, Inc. (a fornmer enpl oyer), Andereck (its president),
Morton (apparently its enpl oyee), International Business Machines
Corporation (lnmage Sciences’ co-defendant in an action in which
Ahrens was deposed), Cravath, Swain & More (law firm which
represented IBM, and Chesler (Cravath attorney who allegedly
contacted Perot Systens in January 1995 and requested Ahrens’
termnation). She clained, inter alia, that I1BM Chesler, and
Cravath had tortiously interfered with her enploynent w th Perot
Syst ens.

In April 1996, Ahrens filed a discrimnation charge wwth the
Equal Enpl oynent Qpportunity Commi ssion, in which she swore that
Perot Systens discrimnated agai nst her on the basis of her gender
by di schargi ng her in Decenber 1995. 1In early My, she received a
notice of right to sue letter for that charge. That July, she
filed this action in federal court agai nst Perot Systens, claimng
gender discrimnation discharge, in violation of Title VIl of the
Cvil R ghts Act of 1964, as anended, 42 U S.C. §8 2000e, et seq.

Shortly before filing this action, Ahrens filed a second EECC
charge, in which she swre that Perot Systens discharged her
because it regarded her as disabled. That August, she received a
notice of right to sue letter for that charge. That Novenber, she
anended her conplaint to add that her di scharge was al so noti vat ed
by disability discrimnation, in violation of the Anericans with

Disabilities Act, 42 U S.C. 8§ 12101, et seq. (ADA).



Perot Systens noved for summary judgnent, asserting, inter
alia, that Ahrens was judicially estopped from pursuing her
di scrimnation clains because of sworn statenents made during the
earlier-filed tortious interference action; and, alternatively,
t hat she coul d not prove that her discharge was notivated by either
gender or disability discrimnation.

Summary judgnent was granted Perot Systens in February 1999,
on the judicial estoppel basis, the court concluding that Ahrens’
claimin this discrimnation action was inconsistent wth that
asserted previously in the interference action, and that the
district court in the latter had relied on her inconsistent
position there in granting her notion to remand that action to
state court. Alternatively, such judgnent was awarded Perot
Systens because Ahrens had not created a material fact issue for
her discrimnation clains.

.

Ahrens challenges both bases for the summary judgnent.
Because we agree with the district court on judicial estoppel, we
do not reach its alternate ruling.

A summary judgnent is reviewed de novo, applying the sane
standard applied by the district court. E.g., Horton v. Gty of
Houston, Tex., 179 F.3d 188, 191 (5th Cr.), cert. denied, ___ U S.

_, 120 S &, 530 (1999). Such judgnent is proper if the summary
judgnent record, viewed in the light nost favorable to the non-
movant, establishes that “there is no genuine issue as to any

material fact and ... the noving party is entitled to a judgnent as



a matter of law. Feb. R Qv. P. 56(c); Horton, 179 F.3d at 191.

The district court’s invocation of judicial estoppel is
reviewed for abuse of discretion. |In re Coastal Plains, Inc., 179
F.3d 197, 205 (5th Gir. 1999), cert. denied, ___ US. __ , 120 S
. 936 (2000). “Judi cial estoppel applies to protect the

integrity of the courts—preventing a litigant from contradicting
its previous, inconsistent position when a court has adopted and
reliedonit.” AframCarriers, Inc. v. Meykens, 145 F. 3d 298, 303
(5th Cr. 1998), cert. denied, 525 U S. 1141 (1999). It “is a
common | aw doctrine by which a party who has assuned one position
in his pleadings may be estopped from assum ng an inconsistent
position”. Coastal Plains, 179 F.3d at 205 (internal quotation
marks and citation omtted). “Most courts have identified at | east
two limtations on the application of the doctrine: (1) it may be
applied only where the position of the party to be estopped is
clearly inconsistent with its previous one; and (2) that party nust
have convi nced the court to accept that previous position.” |d. at
206.
A
Ahrens maintains that neither of the two bases for judicial
estoppel is satisfied.
1
Ahrens contends that her position in this action —di scharged
because of discrimnation —is not inconsistent with her position

in her first action —di scharged because Chesler, Cravath, and | BM



(the IBMdefendants) tortiously interfered with her enpl oynent with
Perot Systens.

The conplaint in the interference action, filed 1 Decenber
1995, the day of term nation, clained:

[ T] he contact of Perot Systens ... by [the | BM
def endants] constituted interference with the
enpl oynent rel ati onshi p. [ The | BM
def endant s’ ] interference altered Per ot
Systens’ good relationship wth ... Ahrens.
She becane suspect and has not been provided
the sanme status and pay she would have
attai ned absent the interference. Because of
the interference, ... Ahrens’ enploynent has
beconme nore burdensone and difficult.

On 2 January 1996, claimng fraudulent joinder, the |BM
def endants renoved the action to federal court. Ahrens submtted
a sworn declaration |ate that nonth, in support of her response to
the IBM defendants’ notion to dismss. The declaration, which
enpl oyed | anguage al nost identical to that in her conplaint, quoted
above, stated:

The contact of Perot Systens, by [the |BM
def endants] constituted interference with
enpl oynment relationship. [ The | BM
def endant s’ ] interference altered Per ot
Systens’ good relationship wwth ne. | becane
suspect and was not provided the sane status
and pay | would have attained absent the
interference. Because of the interference, ny
enpl oynent with Perot Systens becane nore
burdensone and difficult, and | was ultimately
t erm nat ed.

Early that February, Ahrens noved to remand her interference
action to state court. In support, she submtted a sworn
decl aration, in which she adopted and i ncor porat ed by reference her
statenents in the above-quoted January decl arati on, and stated that
“[t]he IBM defendants disparaged [ne] to Perot Systens and
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requested that Perot Systens termnate [ne]”. The district court
granted the remand noti on.

In state court in |ate August 1996, follow ng remand, Ahrens
filed a sworn application for an injunction, seeking to prohibit
defendants frominterfering with her enploynent, and a supporting
affidavit, in which she stated that “Perot Systens term nated [ her]
enploynent as a direct result of the interference by the |BM
Defendants....” (Enphasis added.) This “direct result” clai mwas
made | ess than two nonths after her gender di scrimnation clai mwas
filed in federal court.

In her deposition in the interference action in |ate Qctober
1996, approximately three nonths after she filed her original
conplaint in this action, claimng gender discrimnation, and just
weeks before she anended it to add a claimfor perceived disability

di scrimnation, Ahrens testified as foll ows:

Q VWll, why were you term nated from Perot
Systens?

A | was term nated because ... Chesler
tort[i]ously interfered wth 1Y

enpl oynent contract.
(Enphasi s added.)

On 19 Novenber 1996, four days after she filed her anended
conplaint in this action, claimng gender and perceived disability
discrimnation, Ahrens filed a “Response to Speci al Appearance” in
the state court interference action, in which she stated:

The contact of Perot Systens, by [the | BM
def endants] constituted interference with ny
enpl oynent rel ati onship. [ The |BM defen-
dants’] interference altered Perot Systens’
good relationship with nme. [I] becane suspect
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and was not provided the sane status and pay

[1] woul d have att ai ned absent t he

interference. Because of the interference, ny

enpl oynent with Perot Systens becane nore

burdensone and difficult, and | was ultimately

term nat ed. [ The | BM def endants] knew about

[ my] enploynent relationship and intended to

induce a breach or termnation of the

relationship proximtely causing damages to

[ me].

In contrast, in her deposition on 18 July 1998 in this action,

Ahrens testified that she was di scharged because of her gender and
percei ved disability:

... Wiy were you termnated from
Perot Systens?

A | was termnated from Perot Systens
because of ny sex: Fenmale; that wonen weren’t
given the opportunity to be successful at
Perot Systens that nmen would be; and that -
because of the fact that | was considered
damaged goods or handi capped and unable to
provi de val ue to the conpany.

I n opposing Perot Systens’ sunmary judgnent notion on her
discrimnation clains, and in order to provide evidence of
discrimnatory aninus, Ahrens relied on statenents by Perot
Systens’ enpl oyees dating as early as 1993, approximately two years
before she was di scharged in Decenber 1995 and filed the tortious
interference action. But, as noted, in that interference action,
she mai ntai ned that her enploynent rel ationship with Perot Systens
had been good wuntil January 1995, when the |IBM defendants
tortiously interfered with it through Chesler contacting Perot
Syst ens.

Ahrens maintains that there is no inconsistency in her

positions in the two acti ons because she has never cl ai ned, or been



required to prove, that her discharge was caused solely either by
tortious interference or by discrimnation. She asserts that her
statenents in the first action (discharged because of tortious
interference) were not adm ssions that there were no ot her causes
for discharge; and that, even if tortious interference was part of
the reason for discharge, it wuld not foreclose finding
di scrimnation was al so part of the notivation for it.

Ahrens’ claimthat she was not required to prove that either
tortious interference or discrimnation was the sole cause of
di scharge is supported by authority. See ACS Investors, Inc. v.
McLaughlin, 943 S. W2d 426, 430 (Tex. 1997) (party alleging
tortious interference nust prove, inter alia, that tortious
interference “proximately caused” damage); Wodhouse v. Magnolia
Hosp., 92 F.3d 248, 253 (5th G r. 1996) (discrimnation “need not
be the sol e reason for the adverse enpl oynent decision, [but] nust
actually play a role in the enpl oyer’s deci sion nmaki ng process and
have a determ native influence on the outcone”); MNely v. Ccala
St ar-Banner Corp., 99 F.3d 1068, 1077 (11th GCr. 1996) (in ADA
context, “because of” does not nean “solely because of”), cert.
deni ed, 520 U.S. 1228 (1997).

Neverthel ess, her attenpt to reconcile her inconsistent
positions on the basis that she was never asked for the sole reason
for discharge is unavailing. She is not excused from giving
i nconpl ete, inconsistent responses to broad, open-ended, identical
questions sinply because they did not ask for the sole reason for

her di scharge.



In each action, she was asked: why were you term nated. For
each action, she gave a glaringly inconsistent, all-enconpassing,

non-qual i fied response. For the first action, discharge was due to

tortious i nterference; for t he second, di scrim nation
Accordingly, the first requirenent for judicial estoppel —use of
i nconsi stent positions —is satisfied.

2.

As noted, in applying judicial estoppel, the district court
held that, in granting Ahrens’ notion to remand the interference
action to state court, the district court had accepted, and relied
on, Ahrens’ position that Perot Systens term nated her enpl oynent
because of tortious interference. Ahrens contends that her
st at enent s concer ni ng di scharge because of such interference (which
were inconsistent wth her | ater di scrim nat ory-di scharge
statenents) were neither accepted, nor relied on, by the district
court in deciding to remand her first action. She maintains that,
in determning that the Texas resident defendants had not been
fraudul ently joined and that remand was appropriate, the district
court accepted as true, to permt joinder, only her statenents that
the cl ai ns agai nst defendants were sufficiently related and arose
out of the same series of transactions, but not her statenments
regardi ng the cause of discharge.

W di sagree. Ahrens naned six defendants in her interference
action: | rage Sciences, Inc. (1SI), Andereck, and Morton
(collectively, the I SI defendants), and the three | BM defendants.

The 1Sl defendants were Texas residents. Ahrens presented breach



of contract clains against all three ISl defendants; and invasion
of privacy, intentional infliction of enotional distress, fraud,
negligent m srepresentation, rescission, and breach of fiduciary
duty cl ai ns agai nst | SI and Andereck. Only the | BMdefendants were
charged with tortious interference.

The | BMdef endants, Texas non-residents, renoved the actionto
federal court on the basis that Ahrens’ clains against the IS
def endants arose out of facts unrelated to, and separate from her
clai ns agai nst the | BM defendants; and that Ahrens had joi ned the
| SI defendants in order to prevent renoval. I n support of her
remand notion, Ahrens asserted that her clains against the |Sl
defendants and the | BM def endants arose out of the same series of
transactions, and were sufficiently related to permt joinder. She
explained that 1SI, her fornmer enployer, facilitated the |BM
defendants’ tortious interference by providing confidential and
di sparaging information to themfor their use agai nst her; and that
both ISI and the |IBM defendants sought to intimdate her and
discredit her testinony as a witness in an action against ISl and
| BM In her sworn declaration in support of her remand notion
Ahrens stated that, in an effort to discredit and pressure her
regarding her testinony in that action, the |BM defendants
di sparaged her to Perot Systens and requested her term nation.

In remanding the action to state court, the district court,
construing the contested i ssues of |aw and fact in favor of Ahrens,
concl uded t hat defendants had not net their burden of denonstrating

that the I SI defendants were fraudulently joined. The remand order

10



gquotes Ahrens’ remand notion, including her assertion that, by
providing confidential and disparaging information to the |BM
def endants for use against her, the I SI defendants facilitated the
| BM def endants’ tortious interference with her enpl oynent at Perot
Systens. Thus, in concluding that Ahrens’ clains against the six
defendants were sufficiently related to permt joinder (and,
t hereby, conpel remand), the court necessarily accepted, and relied
on, Ahrens’ statenents that, by providing disparaging and
confidential information that the |BM defendants used to cause
Perot Systens to discharge her, the ISI defendants had facilitated
the | BMdefendants’ tortious interference wth her enploynment with
Perot Systens.

Accordingly, the second requirenent for judicial estoppel —

judicial acceptance of, and reliance on, Ahrens’ previous

i nconsi stent position —is satisfied.
B
Ahrens contends, for the first time on appeal, that

application of judicial estoppel would violate public policy,
because she did not intentionally mslead either court. She
mai ntai ns that, because her statenents (opinions) concerning her
belief that she was di scrimnatorily di scharged cannot concl usively
establish discrimnatory intent on the part of Perot Systens, and
were not presented by her as evidence in opposition to sunmary
judgnent, those statenents should not be used to preclude her

di scrim nation cl ai ns.
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Because Ahrens did not present this contention in district
court, she cannot prevail on it here, unless she succeeds under our
quite restricted review for plain error: establishes a clear or
obvious error that affected her substantial rights, and also
persuades us to exercise our discretion to correct it. See
H ghl ands Ins. Co. v. National Union Fire Ins. Co., 27 F.3d 1027,
1032 (5th Gr. 1994), cert. denied, 513 U S. 1112 (1995).

Contrary to Ahrens’ assertion, she did, in opposing sumrmary
judgnent, rely on her statenents (opinions) regarding the cause of
her di scharge. Her response to the notion includes her deposition
testinony that Perot Systens discrimnated agai nst her because she
is a woman and was perceived as disabl ed.

In any event, Ahrens has not cited any authority for the
proposition that, in discrimnation actions, public policy exenpts
plaintiffs fromapplication of judicial estoppel to preclude their
reliance on inconsistent positions regarding the cause of adverse
enpl oynent deci sions. Ahrens has not shown plain error.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.
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