IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10326

UNI ON PACI FI C RESOURCES GROUP, | NC.
Bl G | SLAND TRONA CO.,

Pl aintiffs-Appellants,
ver sus

RHONE- POULENC, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

April 5, 2001
Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
WENER, Circuit Judge:

Uni on Pacific Resources Goup, Inc. (“UPRG) and its wholly
owned subsidiary, Big Island Trona Co. (“Big Island”),! brought
this diversity action against Rhone-Poulenc, Inc. (“RPI"),
asserting clains of conversion, securities fraud, negligent
m srepresentation, and fraud. The district court granted summary
judgnent for RPI, dismssing all clains, and UPRG ti nely appeal ed.

We conclude that summary judgnent was properly granted on the

'Hereafter, UPRG and Big Island wll be referred to
collectively as “UPRG unl ess ot herw se noted.



conversion, negligent msrepresentation, and securities fraud
clains and affirm for essentially the reasons assigned in the
district court's well-reasoned opi nion.2? Concluding that UPRG has
presented sufficient evidence to defeat RPI’s sunmary | udgnent
notion on the fraud claim however, we reverse the district court’s
di sm ssal of that claimand remand for proceedi ngs consistent with
t hi s opi nion.
| .
Facts and Proceedi ngs

This action arose fromRPI's sale of all of its stock in two
of its subsidiaries, Rhéne-Poul enc of Womng Holding Conpany
(“Hol di ng”) and Rhéne-Poul enc of Wom ng Conpany (“RPW). The
purchaser was OCl Anerica, Inc. (“OCl”). Prior to that sale, which
cl osed effective February 29, 1996, RPI owned 100 percent of the
out standing stock of Holding and 80 percent of the outstanding
stock of RPW UPRG owned the renmaining 20 percent of the
out st andi ng stock of RPW

Just over five years earlier, in an anended and restated
agreenent dated Decenber 5, 1991 (the “partnership agreenent”),
UPRG acting through Big Island, and RPI, acting through Hol di ng,
had (along with RPW formed Rhéne-Poulenc of Wonmng Limted
Partnership (the “Wom ng partnership” or “Geen Rver”). RPI’ s

whol |y owned subsidiary, Holding, was an initial general partner

2See Uni on Pac. Resources Group, Inc. v. Rhbéne-Poul enc, Inc.,
45 F. Supp.2d 544 (S.D. Tex. 1999).
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wth a 50.49 percent majority interest in the Wom ng part nershi p;
UPRG s whol | y owned subsidiary, Biglsland, was an initial general
partner with a 48.51 percent mnority interest in the Wom ng
part nership. The remaining 1 percent was owned by RPW as a
[imted partner.?

The principal business of the Wonm ng partnership was the
operation of a trona m ne and manufacturing plant at Geen River
Woni ng. * Under the partnership agreenent, RPI’'s subsidiary,
Hol di ng, assuned the obligation to provide day-to-day nanagenent,
staffing, and technol ogi cal support for G een River, as well as the
responsibility to prepare budgets and capital expenditure prograns
for approval by the other partners. Through a series of
transactions, these obligations were indirectly assuned by RPI
whi ch perfornmed the functions of managi ng partner for the Wom ng
partnership.?®

RPI also agreed to nake participation in two pension plans

3By virtue of their respective ownership interests, RPlI had a
51.29 percent equity interest in the Wom ng partnership (50.49
percent through Hol ding and 80 percent of 1 percent through RPW,
and UPRG had a 48. 71 percent equity interest therein (48.51 percent
t hrough Big | sl and and 20 percent of 1 percent through RPW. RPI’s
controlling interest in the Wom ng partnership was 51.49 percent
by virtue of the 50.49 percent ownership through Hol ding and its 80
percent control of RPWs 1 percent.

“Trona is a naturally occurring gray or white mneral used as
a source of sodium conpounds, frequently in the manufacture of
gl ass.

Hereafter, RPlI and Holding will be referred to collectively
as “RPl” unl ess otherw se not ed.



(“the plans”) sponsored and adm nistered by RPI available to al
eligible enployees of Geen River. One of those RPI plans, Plan
1674, was for salaried enployees; the other, Plan 1679, was for
hourly enpl oyees. RPI did not maintain these plans excl usively for
Green River enployees; on the contrary, a substantial nunber of
enpl oyees of RPI and others of its subsidiaries unrelated to G een
Ri ver were participants in the plans. Neither UPRG nor Big Island
was a sponsor of the plans: Neither conpany had | egal control over
either plan, and neither conpany had the legal right of direct
access to any plan records or to any books, records, or reports
relating to them

The plans were ERISA-qualified defined benefit plans,
entitling participating enployees to fixed periodic paynents at
retirement. In addition, as defined benefit plans, they owned a
common pool of assets rather than segregated accounts with separate
assets for individual participants or groups of individual
participants. Typically, all plan assets were held in trust for
the exclusive benefit of the plans’ participants and their
beneficiaries, and to defray RPI’'s costs of admnistering the
pl ans.

To fund the plans for the participating Geen R ver enpl oyees,
RPI (1) made contributions of its 51 percent ratable share directly

to the Womng partnership, and (2) charged UPRG s 49 percent



ratabl e share to its partner’s account in the Wom ng partnership.?®
Then, as managi ng partner, RPlI caused a sumequal to the total of
those two anmounts to be transferred in cash directly from the
Wom ng partnership to the trustees of the plans. According to
audited financial statenents prepared for the Wom ng partnership
on a yearly basis, the plans were funded to “provide for benefits

attributable for services rendered to date, as well as for those

expected to be earned in the future” (enphasis added). Thi s

indicates that RPI intended for the plans to be funded at the
hi gher “projected benefit obligation” (“PBO) |evel, rather than at
the m ni num “accrued benefit obligation” (“ABO') level.’

In Septenber, 1995 RPI contacted its actuaries, Coopers &
Lybrand (* Coopers”), by mail relative to what it referred to as a

“potential spinoff” of itsinterest in Geen River, inquiring about

SUPRG s partnership contributions were apparently charged by
RPI on a lunp-sum basis, wth no details provided as to what
anounts, if any, were allocated to funding the plans.

“PBO (Projected Benefit oligation) and “ABO (Accrued
Benefit Cbligation) are actuarial terns that describe two different
|l evel s at which the liability of pension plans can be cal cul at ed.
PBO is the actuarial present value of all benefits attributed to
past enpl oyee service, based on assuned future conpensation | evel s.
ABO differs from PBO in not taking into account the effect of
actuarial projections of future salary. Thus, PBOis al ways | arger
than ABO, but neither is necessarily an actual funding figure.
Based on the summary judgnent record as supplenented by post-
argunent filings ordered by this court, it is now clear that, at
all relevant tines, the actual nmarket value of the assets held by
the plans ranged sonewhere between ABO and PBO, and on occasion
even exceeded PBO. An affidavit of Matt Sicking, an independent
actuary for UPRG concluded that the Womng partnership’s
al l ocated pension cost was determ ned with PBO, not ABO
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the funding status of the plans. In a responding letter dated
Cctober 13, 1995, Coopers provided RPI with the estimated val ue
of assets and liabilities of the plans as of August 1, 1995. These
estimates included cal cul ati ons of the PBO and ABO of each plan
Accordi ng to Coopers’s estimates, the then-present market val ue of
assets in both plans exceeded the plans’ ABO | evels substantially.
(Post -argunent nenoranda reveal that the actual funding |evel of
Plan 1679 was in excess of PBO on January 1, 1996 and at other
relevant tines.)

Ten days later, on COctober 23, 1995, RPI formally notified
UPRG that it intended to sell all of its stock in Holding and RPW
and thereby transfer its entire interest inthe Wom ng partnership
to OCl. As expressly required by the partnership agreenent, RPI
officially informed UPRG of the interest that RPlI proposed to sell
(100 percent of its interest in the Wom ng partnership), to whom
the interest would be sold (OCl), and the purchase price ($150

mllion).® Under the partnership agreenent, UPRG had a right of

8Section 10.4(a) of the partnership agreenent provides:

Should any Partner or Interest Holder (the “Seller”)
propose to transfer any of its Interest in the
Part nershi p, such Seller shall first obtain a bona fide
witten offer (the “Purchase Ofer”) for the purchase
thereof from a responsible purchaser (the “Purchaser”)
who is ready, willing, and able to purchase the sane,
whi ch of fer shall provide for a purchase price payable in
cash of the lawful noney of the United States of Anmerica

or other “hard” currency. The Seller shall give the
other Partners (the “Oferees”) witten notice by
registered or certified mil, the notice to be

acconpani ed by a photostatic copy of such Purchase Ofer.
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first refusal (“ROFR’) to acquire the interest in the partnership
on the sanme terns for which RPI proposed to sell that interest.
The partnership agreenent also required that the consent of the
non-transferring partners be obtained before the transferee of a
general partner could be admtted to the Wom ng partnership as a
general partner.

In addition, a sharehol ders’ agreenent governing RPlI’s and
UPRG s st ock ownership in RPWgranted a ROFR to each sharehol der in
t he event that the another sharehol der wi shed to sell sone or al
of its stock in RPW Under the ternms of both the Wom ng
part nership agreenent and t he RPWshar ehol ders’ agreenent, UPRG had
thirty days following receipt of witten notice of RPI's intent to
sell wthin which to decide whether to exercise these ROFRs.

On the sane day that RPI formally notified UPRG of the
proposed transfer of interest to OCl, it also sent to UPRG under
separate cover, a copy of the 113-page draft stock purchase
agreenent (the “purchase agreenent”) between RPI and OClI. In the
letter of transmttal, the president of RPI assured UPRGthat “[we
have enphasized to [OCI] the openness of our working relationship
wth you, and as aresult, the excellent quality of our partnership
nmeeti ngs and di scussi on” (enphasis added). |In correspondence with

UPRG approxi mately one week later, RPI stressed the fact that the

Such notice shall specify [1] the Percentage Interest to
be transferred (the “Ofered Interest”), [2] the nane of
t he proposed purchaser, and [3] the price for which such
O fered Interest is proposed to be transferred.

7



partnership agreenent did not “require that we deliver the Stock
Pur chase Agreenent since [the partnership agreenent] specifies only
that we have to notify you of the interest to be transferred and
the identity of the purchaser.” RPlI expressly reassured UPRG t hat
RPI had nevertheless “provided additional perspective and
information in the spirit of openness” (enphasis added). |In both
letters, the word “openness” appears to operate as the functional
equi valent of the term“full disclosure.”

Three provisions of the extensive RPI/QOC purchase agreenent
are directly relevant to this appeal. First, section 1.02 provides
t hat the cash purchase price for RPI’'s interests in Hol di ng and RPW
woul d be $150 million, “as such cash ampunt may be adjusted from
tinme to tinme, both prior to and after the d osing, pursuant to
section 1.03.” Second, section 1.03 provides that the purchase
price “shall be reduced” in an anpbunt equal to 51 percent of the
difference between the ABO and PBO of the pension plans to the
extent allocable to coverage of Green River enployees.

Third, section 8.04 of the purchase agreenent required OCl to
ensure that Geen R ver enployees who were participants in Plans
1679 and 1674 immediately prior to closing would be covered by
“substantially simlar” pension plans after the sale. As the
potential purchaser, OCl agreed to assune liability for the accrued
benefits of the Geen R ver enployees as those benefits cane due
fromand after closing. In section 8.04(b), RPI agreed that, as
soon as practicable after the closing, it would cause assets to be
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transferred fromits pension trust to OCI “in an anmount equal to
the [ABOQ” of the plans to the extent allocable to the
participating Geen R ver enployees. Al t hough RPI had already
recei ved fromCoopers its determ nati on of the ABO, PBO, and act ual
mar ket val ue of the plans as of August 1, 1995, RPlI elected not to
share that information or subsequent updates of those data wth
UPRG.

UPRG s recei pt of the draft RPI/OCl purchase agreenent touched
off a flurry of correspondence between UPRG and RPlI, concerned
primarily with the tolling of the thirty-day ROFR period,® the
consent provisions of the partnership agreenment, UPRG s objections
to several particular provisions related to a $70 mllion note, and
UPRG s requests for additional information about the purchase
agreenent, specifically sone exhibits and schedul es referenced in
t he purchase agreenent that RPI had failed to attach.

Finally, on Novenber 27, 1995, after fourteen Iletters
concerni ng various aspects of the transaction had passed anong the

parties and OCl, UPRG confirnmed to RPI that it would not exercise

SAfter receiving the purchase agreenent, UPRG inforned RPI
that it had failed to attach many of the exhibits and schedul es
referenced in the purchase agreenent. UPRG al so inforned RPI that
“It is our viewthat the 30-day period for election . . . has not
comenced and wi ||l not commence until we receive a conpl ete set of
docunents that allows us to conplete our review of the offer.”
Al t hough RPI conplied with UPRG s request and provi ded the m ssing
docunents, RPlI insisted that the 30-day ROFR period had begun on
Cct ober 23, when formal notice of the divestiture had been sent to
UPRG and woul d concl ude on Novenber 22.



its ROFRs. By letter dated Novenber 28, 1995, UPRG fornmally
granted its consent to the proposed transaction, but expressly
conditioned its approval “on our reviewof the final executed Stock
Purchase Agreenent, with conplete exhibits and attachnents, and a

determi nation that [the Stock Purchase Agreenent] contains noterns

or provisions which would directly or indirectly affect any

existing rights or obligations of UPRG or inpose any additional

liabilities” (enphasis added). On Novenber 29, 1995, RPI and CCl

executed the purchase agreenent. Two nonths later, RPlI conplied
with filing requirenents of the Internal Revenue Service (“IRS") by
giving notice of the intended transfer of assets fromits pension
trusts to OCl's new plans. Attached to each formwas an actuari al
statenent of valuation certifying that the transfers were in
accordance with I RS regul ati ons.

Just before the February 29, 1996 closing, RPlI received a
letter from Coopers dated February 22, warning RPlI that, as
structured, the sale would result in the new OC plans being
underfunded by an estinmated $3-4 mllion. Coopers further
cautioned RPI that the Pension Benefit Guaranty Corporation
(“PBGC"), which regulates such matters, could require RPlI to

contribute an additional $3-4 mllion into the new OC plans.?

10The February 22, 1996 letter fromCoopers to RPlI stated: “The
PBGC i s focused on transactions that increase the PBGC s financi al
risk. In particular they are concerned with situations where
strong conpani es spin off weak subsi diaries along wth underfunded
pensi on pl ans. This may be the case with the transaction (we
estimate that the spun off plans will be underfunded by $3 nmillion

10



Coopers advi sed RPI on ways to avoid t he underfundi ng problem One
way would be to infuse at least $3-4 million into the OCl plans
after the transfer; another would be to agree to provide “credit”
to OCl should OCI be unable to neet its future funding conmtnents
to the plans.' None of this information was furnished currently
to UPRG

On February 28, 1996, the day before the effective date of the
closing, RPI and OCI updated the purchase agreenent to specify the
anount of the reduction in purchase price provided for in section
1.03. The agreed anount of the reduction was $3, 832,000, based on
actuarial calculations of ABO and PBO as of the closing date.!?
Al so, the purchase agreenent was anended to acknow edge that “100
[ percent] of the cost accrued by [RPI] for the provision of
pensi on pl an coverage for Wom ng Enpl oyees and For ner Enpl oyees .

has been separately and specifically charged to, and has been
fully reinbursed by, the Womng Partnership.”® None of this

informati on was furnished currently to UPRG

to $4 mllion).”
HURPI did not follow either of these suggestions from Coopers.

2RP|"s actuaries arrived at this figure by first cal culating
PBO for the Green River enployees to be $20, 464,087 and ABO to be
$13, 070, 205. The difference of $7, 393, 882 bet ween PBO and ABO was
then nultiplied by 51% in accordance with section 1.03 of the
pur chase agreenent.

13Thi s provision was not in the draft purchase agreenent that
RPI had furnished to UPRG which classifies this as another exanpl e
of RPI's pattern of selective disclosure calculated to avoid
alerting UPRG to potential problens for it.

11



The sale fromRPI to OCl closed effective February 29, 1996.
Weeks after the closing, a letter fromRPlI to Coopers dated March
18, 1996 confirmed that RPI had engaged a different actuarial firm
Wat son Watt Worldw de (“Watson”), to represent RPI “wth respect
to the spin-off of assets fromthe [RPI] plans to the OCl plans.”
Wat son thus assuned responsibility for the final calculations of
the val ue of assets to be transferred fromthe old RPI plans to the
new OCl plans. The district court noted that

[0]n or about March 26, 1996, defendant gave

notice to the Internal Revenue Service that it

had appointed a new actuary, Wtson Watt

Wrldwi de, and was filing new actuaria

statenents of valuation for plans 1674 and

1679. Wat son Watt Wrldwide issued its

report on asset transfer, calculating the

anmount to be transferred from defendant’s

retirement trust to OCl’s pension plans as of

March 28, 1996 to be $13, 070, 205. *°
On March 28, 1996, RPI instructed the trustee of its pension plans
to transfer $13,070,205 to OCl’'s plans. On March 29, 1996, RP
filed notices of reportable events with the PBGC, reporting the
transfer of pension liabilities and benefits. On May 15, 1996
Coopers, this tinme acting as actuaries for OC, independently

recal culated the ABO and PBO figures and agreed that Wtson’'s

concl usions accurately reflected the plans’ fornul ae and agreed-to

The representation by counsel for RPI at oral argunent that
this eleventh-hour switch was pronpted solely by differences in
discount rate interpretation belies the fact that Coopers and
Wat son used precisely the sane rate of interest in their respective
cal culations. Pretext inevitably raises the specter of nendacity.

15See Uni on Pac. Resources Group, 45 F. Supp.2d at 550.
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actuarial assunptions. None of this information was furnished
currently to UPRG

The ot her shoe finally hit the fl oor when, approxinately one
year after the transfer, OCl notified UPRG that it nust make
additional contributions to the new OCl plans in the anmount of $3-4
mllion — not so coincidentally, 49 percent of the difference
between (1) ABO and (2) the market value of RPI’'s plans’ assets
attributable to the G een R ver enpl oyees as of February 29, 1996.
Stunned by this wholly unexpected assessnent, UPRG imredi ately
contacted RPI, OCI, and Coopers to identify the reason for the
shortfall. Wth the assistance of OCI and Coopers, UPRG was abl e
to determne that the current level of funding of the new plans
was, in the aggregate, approximately $4.6 mllion bel ow t he actual
funding | evel s of the old RPI plans, as of closing, of which UPRG s
49 percent came to roughly $2.3 nillion. (Variation between
closing date levels and those over a year later were |likely
attributable at least in part to the performances of the plans’
portfolios, the fluctuations in enploynent and benefits, and
enpl oyer contri butions nmade during the period of nore than one year
followng closing.) UPRG al so |l earned for the first tine that RPI
had caused its own plans to retain, untransferred, 100 percent of
t he anount by whi ch the nmarket val ue of the portion of pension plan
assets allocable to the G een R ver enpl oyees exceeded such share

of ABO at the tine those enpl oyees were transferred to the new OCl

13



pl ans on February 29, 1996.

UPRG t hus contends that when the dust finally settled on this
conpl ex transaction, the wins, |osses, and ties chal ked up by the
three players as a result of the pension-plan maneuvering was as
fol |l ows:

I OCl essentially broke even: It received as
a credit the $3.8 mllion purchase-price
reduction (51 percent of the difference
between ABO and PBO, which offset its
predicted liability for 51 percent of the
anticipated funding deficiency in its own new
pl ans, a deficiency directly attributable to
RPI’s under-transfer of plan assets.

I RPI won: It ended up with an excess of
assets over the pre-closing funding levels in
its own pension plans, an excess directly
attributable to RPI’'s causing its own plans to
retain 100 percent of the differential between
ABO and actual value of plan assets allocable
to the transferred G een River enployees,?®
whil e “paying” for that 100 percent retainage
with acredit to OCl of only 51 percent of the
ABOQ PBO differential, thereby indirectly
pocketing UPRG s 49 percent of the excess
fundi ng for which UPRG had pai d over the years
as RPI’'s partner;

I UPRG |ost: It ended up with a nulti-
mllion-dollar liability for its 49 percent
share of the funding shortfall in the new OC

plans, a liability directly attributable to
RPI’s retention in its plans of 100% of the
excess of asset value over ABO wthout
provi ding an offsetting benefit to UPRG for 49
percent of its share of that excess.

In essence, UPRG s position is that, as a result of the acts of

®Assuming a straight, pro-rata ratio of asset value to ABQO
Plan 1674 was funded 10.693 percent in excess of ABO before the
transfer, and Plan 1679 was funded 19. 06 percent in excess of ABO

14



RPI, it was required to pay the sanme 49 percent twice, first in
contributing that percentage through the Womng Partnership to
fund the old plans for the participating enpl oyees of G een River,
and again, a year after closing, when notified by OCl of the need
toremt 49 percent of the then-current shortfall in the new pl ans’
| evel of funding.

In 1998, UPRG filed suit against RPlI, alleging breach of
contract, conversion, negligent msrepresentation, fraud, and
securities fraud in connection with UPRG s relinquishnment of its
ROFRs and RPI’s subsequent transfer of its partnership interest to
OCl. RPI noved for sunmary judgnent on all clainms. The district
court granted RPI’s notion for summary judgnent and di sm ssed al
of UPRG s clains with prejudice. This appeal followed.

1.
Anal ysi s

A. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the
sane standard as the district court.?’ A notion for summary
judgnent is properly granted only if there is no genuine issue as

to any material fact.® An issue is material if its resolution

"NMorris v. Covan Wrld Wde Mwving, Inc., 144 F.3d 377, 380
(5th Gir. 1998).

8Fed. R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986).
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could affect the outcone of the action.! |n deciding whether a
fact issue has been created, we nust view the facts and the
inferences to be drawn therefromin the |light nost favorable to the
nonnovi ng party.?°

The standard for sunmary judgnent mrrors that for judgnent as
a matter of law. 2 Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.? Inreviewing all the evidence, the court nust di sregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached. 23

B. UPRG s Fraud Qaim Voluntary Partial Disclosure

Applying this standard of review to the instant case, we
conclude that RPI was not entitled to summary judgnent on UPRG s
fraud claim W disagree with the district court’s holding that
UPRG had not put forward sufficient evidence to support an

essential elenent of its claim specifically, summary judgnent

®Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

20See d abi siomptosho v. Gty of Houston, 185 F.3d 521, 525
(5th Gir. 1999).

21Cel ot ex Corp., 477 U.S. at 323.

2?2Reeves V. Sanderson Plunbing Products, Inc., 530 U S. 133,
135, 150 (2000) (citation omtted).

21d. at 151 (citations onitted).
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evidence that RPI was under a duty as a matter of |law to nmake full
di sclosure to UPRG and failed to do so. The district court appears
to have proceeded on the | egal assunption that a duty of discl osure
arises only when one nust correct one's own prior false or
m sl eadi ng statenents. But a well-established tenet of tort |aw
proclains that one who voluntarily elects to nmake a partial
disclosure is deened to have assuned a duty to tell the whole
truth, i.e., to nmake full disclosure, even though the speaker was
under no duty to make the partial disclosure in the first place.?

UPRG asserts that when RPI el ected to nmake partial disclosures
about the stock sale over and above the disclosures that it was

requi red to make by the partnershi p agreenent, RPlI assuned the duty

of full disclosure. In so doing, UPRG continues, RPI obligated
itself to make known the whole truth, i.e., all material facts,
about the transaction with OCl. More particularly, UPRG contends

that RPI commtted fraud by failing to disclose its schene to
retaininits own pension trusts all partnership-funded plan assets
in excess of ABO transferring to OCl’'s new pl ans only enough asset
value to equal ABO a figure mllions of dollars bel ow the funding

level for the Green River enployees in the old plans.? UPRG

24See Restatenent (Second) of Torts 8 551(2)(b) (1976), wth
which Texas law is in accord. See, e.qg., Boggan v. Data Sys.
Network Corp., 969 F.2d 149, 154 (5th Gr. 1992) (citation
omtted); Southeastern Financial Corp. v. United Merchants & Mrs.,
Inc., 701 F.2d 565, 566 (5th Cr. 1983) (citation omtted).

2®RPl's protestations that it “took no noney” fromits pension
trust except for the anmount transferred to OCl are fatuous. UPRG

17



insists that full disclosure was necessary to correct the fal se and
m sl eadi ng inpression that “there was nothing about the proposed
transaction that would harm [UPRG, "% an inpression created —
del i berately, according to UPRG — by RPI’s voluntary parti al
di scl osures that (1) after the transfer, the new pension plans
woul d be “substantially simlar” to the old ones, (2) funds equal
to only the ABO anpbunt of the old RPI pension plans would be
transferred to OCl for the new plans, and (3) OCl would receive a
purchase price credit that, unbeknownst to UPRG would “cover”
OCl's 51 percent share —but not UPRG s 49 percent share — of
the resulting differential between ABO and the actual funding | evel
for Geen River enployees participating in the old plans
i mredi ately before the transfer.

At the heart of UPRGs fraud claimis the contention that it

was |led — or msled — by RPI’'’s partial disclosure and

does not claimthat RPlI sonehow renoved assets held in trust for
pension plan participants and their beneficiaries. Rather, UPRG
argues that RPI, as plan adm nistrator, fraudulently caused funds
previously contributed by the Wom ng partnership —only 51 percent
of which had been contributed by RPI, the remaining 49 percent
havi ng been contributed by UPRG —to be retained in RPI’s own
pension plans. After the stock sale to OCl, RPlI’'s pension plans
for its own non-Geen R ver enployees who continued to be
participants in those plans were overfunded; RPlI therefore
benefitted by avoiding the need to make routine contributions to
nmeet its pension obligations to its own enpl oyees; or, if the plans
remai n overfunded, RPlI can take the excess if the plans are ever
t erm nat ed.

26According to the affidavit of Gl bert H Kuhnhausen, Director
of Mnerals with UPRG and Vice President with Big Island, RPI
offered these oral assurances to UPRG during |ate October and
Novenber of 1995.
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representation of “openness” to believe that the actual funding

level of the plans was at or below ABO, rather than several

mllions of dollars above ABO as was eventual | y di scovered —nore
than a year after closing —to have been the case.
Here’s the significance: Inits selective disclosure, RPI |et

its partner, UPRG know that (1) assets worth only the |owl evel
ABO funding would be transferred from RPI's plans to OCl’'s new
plans, and (2) the new plans for the transferred Geen R ver
enpl oyees would have to be “substantially simlar” to the old
plans, (ms)leading any reasonable person in UPRG s partially
i nformed position to conclude that the old plans nust be funded at
(or below) ABO. Then, as though that were not sufficient to |ull
UPRG to such a deduction, its partner of five years standing
steadfastly contended that such was in fact the case, that the
funding level of the old plans was at or bel ow ABO. |Indeed, all
the way through oral argunent before this panel and in post-
argunent submttals as well, RPI insisted that such was the case
even though RPI was in the unique position anong all parties at
interest to know the market value of its plans’ portfolios and the

ABO of those plans.?” That, at closing, the old plans’ assets were

2"The dissent’s claimthat “there is no evidence that RPl ever
failed to furnish UPRG any information which UPRG requested
respecting the value of the assets of the plans in reference to ABO
or PBO is wide of the mark: RPI has (msleadingly) insisted
t hroughout this litigation that the actual value of the plan assets
was at all relevant tines at or even below ABO. W reiterate that
ABO and PBO are not actual funding figures but actuarial terns that
describe two different levels at which the liability of pension
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worth many mllions nore than ABO was a well-kept and well -
protected secret whichinured to RPI’s benefit and UPRG s detri nent
and whi ch UPRG cannot reasonably be held at fault for failing to
ferret out in the thirty days it had in which to do so. e
conclude that there is sufficient summary evidence to establish a
genui ne i ssue of material fact —whether the plans, which were in
the exclusive control of RPI, were funded substantially above the
ABO |l evel that RPI had disclosed to be the transfer level —to
require the fraud claimto go to the fact finders.

We begin with basic |l egal principles of the Texas tort |aw of
fraud.?® Texas defines fraud as “a material representation, which
was fal se, and which was either known to be fal se when nade or was
asserted w thout know edge of its truth, which was intended to be
acted upon, which was relied upon, and which caused injury.”?°

Failure to disclose a material fact is fraudulent only if the

pl ans can be cal cul ated. Thus, even a plan funded at PBOw || not
necessarily (or likely) have assets in that anount; accordingly,
know edge of the plans’ ABO or PBO would not have alerted RPI to
t he rel evant di screpancy between ABO and t he actual market val ue of
the plans at closing, and it is this differential — not the
di fference between ABO and PBO —that lies at the heart of UPRG s
claim

28\ assune, as did the parties and the district court, that
UPRG s common-| aw fraud claimarises under Texas state | aw.

2%For nosa Pl astics Corp. v. Presidi o Engi neers and Contractors,
960 S. W 2d 41, 47 (Tex. 1998) (i nternal quotation marks and citation
omtted).
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defendant has a duty to disclose that fact.®* A duty to speak can
ari se by operation of law or by agreenent of the parties.?3!

A duty to speak arises by operation of law when (1) a
confidential or fiduciary relationship exists between the parties;
or (2) one party learns later that his previous affirmative
statenent was fal se or msleading; or (3) one party knows that the
other party is relying on a concealed fact, provided that the
concealing party also knows that the relying party is ignorant of
the concealed fact and does not have an equal opportunity to
di scover the truth; or (4) one party voluntarily discl oses sone but
less than all material facts, so that he nust disclose the whole
truth, i.e., all material facts, |lest his partial disclosure convey
a false inpression.? Here, when we view the facts and all
reasonabl e inferences fromthe summary judgnent evi dence favorably
to UPRG as the non-novant, we conclude that RPI assunmed the
affirmative duty to make full disclosure when it vol unteered sone
(but not all) material information about the transaction. It
thereby obligated itself to speak the whole truth; it could not

remain silent after nerely making partial disclosures that conveyed

Spoljaric v. Percival Tours, Inc., 708 S.W2d 432, 435 (Tex.
1986) .

S1Trust ees of the Northwest Laundry & Dry Cleaners Health &
Welfare Trust Fund v. Burzynski, 27 F.3d 153, 157 (5th Gr. 1994).

World Help v. Leisure Lifestyles, Inc., 977 S.W2d 662, 670
(Tex. App.-Forth Wrth 1998, pet. denied); see also Trustees, 27
F.3d at 157.
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a fal se inpression.?3

As we have al ready noted, the partnership agreenent obligated
RPI to disclose nothing nore than (1) its intention to transfer an
interest in the partnership and the anount of the interest that it
intended to transfer —here, 100 percent, (2) the identity of the
proposed transferee — here, OCl, and (3) the purchase price —
here, $150 mllion in cash (subject to adjustnents). The
partnership agreenent also obligated RPI to provide UPRG with a
“phot ostatic copy” of awitten “purchase offer”; however, all that
the partnership agreenent required the purchase offer to include

was the purchase price. RPI neverthel ess opted to disclose not

3B¥UPRG also argues that a confidential or fiduciary
relationship existed between the parties that created a duty to

di scl ose. RPI counters that, as it was not a party to the
partnership agreenent, any dealings between RPI and UPRG nust be
characterized as arnms-length. In support of its contention, RP

notes that UPRG does not advance any clains alleging breach of
fiduciary duty. Al t hough our holding does not depend on the
exi stence of a relationship of trust or confidence between RPlI and
UPRG we note that a strict fiduciary relationship is not required
for a duty to disclose to arise. See Trustees, 27 F.3d at 157
n. 16. Rat her, the relationship nust only be one of “trust and
confidence.” See Lang V. Lee, 777 S.W2d 158, 164
(Tex. G v. App. -Dal l as 1989, no wit).

More to the point, when exam ning clains of fraud, courts can
ignore technicalities such as nultiple | ayers of business entities,
and |l ook directly tothe true parties in interest and control, such
as parent corporations owning and controlling —and directly acting
through — their wholly owned subsidiaries. Here, Holding was
obviously created as RPI's alter ego for the Wom ng partnership
and served as such; the sanme could be said of Big Island and UPRG
In particular, the summary judgnent evi dence shows that RPI made no
bones about being the de facto managing partner of the Wom ng
part nership even t hough Hol di ng was technically the named part ner.
RPI cannot here hide behind such |l egal niceties and claimto be a
stranger to the Wom ng partnership.
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merely the purchase price and the identity of the purchaser, but,
nmore substantially, the nyriad terns and conditions of a conplex
“Stock Purchase Agreenent” that extended over 100 pages.

Moreover, RPlI went out of its way to nmake UPRG aware that, by
sharing the full purchase agreenent with it, RPlI had voluntarily
supplied information beyond its contractual obligation. In a
letter responding to UPRG s first request for nore information
about the proposed transfer, the president of RPlI stated,

we are forwardi ng the additional docunents you
requested even though the infornmation you
received on October 23 is sufficient for
formal notification of a definitive offer.
Because we believe these docunents will not
i npact your analysis of Union Pacific’'s first
refusal rights, we add the follow ng points.
Section 10.4 does not require that we deliver
the Stock Purchase Agreenent since it
specifies only that we have to notify you of
the interest to be transferred and the
identity of the purchaser. W have done al
of this formally on QOctober 23 and provided
additional perspective and information in the
spirit of openness (enphasis added).

Clearly RPI elected unilaterally to go beyond the m ni mum f or ma
di scl osures required by the partnership agreenent; just as clearly,
when it did so, RPI assuned the affirmative duty to disclose the
whole truth, i.e., all mterial facts, about the proposed
transaction. A trier of fact could reasonably conclude that RP
di scl osed significantly nore than the mnimumrequired by law to
trigger this duty when it chose to reveal sone, but |ess than all,

material facts about the proposed sale to OCl.
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A fact finder could also conclude that RPI intentionally
lulled UPRG into a false sense of security by enbellishing its
charade with a constant extolling of the “spirit of openness” in
which, RPlI intimated, it had always conducted its dealings wth
UPRG  Further, a trier of fact could find that the fal se sense of
security that RPI engendered in UPRG by this ploy was reinforced by
the several instances when RPI’'s cajolery was closely preceded or
foll owed by exhortations for UPRG to nake a deci sion on the ROFRs
within the 30-day period specified in the contracts (despite RPI’s
having omtted several schedul es that were supposed to be attached
to the purchase agreenent).

| nasnuch as RPI was wunder an affirmative duty of full
di sclosure to UPRG as a matter of law, a trier of fact could nake
the ultimite finding that RPI conmmtted fraud against UPRG by
maki ng partial disclosures that conveyed a false inpression;
specifically, that the funding | evel s of the pension plans woul d be
“substantially simlar” to those of the old RPI plans, all the
while lulling UPRG into sufficient conplacency and trust that it
woul d not conduct a nore extensive i ndependent search. RPI invoked
“spirit of openness” as a synonym for “full disclosure” on nore
t han one occasi on when corresponding with UPRG  Surely, RPI cannot
now disclaimits duty to UPRG to disclose the whole truth of the
transaction, especially when RPI contenporaneously acconpanied its
“sweet talk” to UPRGwth rem nders that UPRG had only 30 days in
which to decide whether to exercise its ROFRs, despite RPI’'s
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om ssion of schedul es and exhibits fromthe copy of the purchase
agreenent that it voluntarily sent to UPRG

C. RPI's Affirmati ve Def enses

1. UPRG Knew VWhat It Did Not Know

RPlI counters by asserting that evenif it were under a duty of
full disclosure, it fulfilled that obligation by disclosing to
UPRG, through the purchase agreenent, that (1) OCI would receive a
reduction in the purchase price equivalent to 51 percent of any
difference between the plans’ ABOs and PBGs, and (2) plan assets
worth only ABOwoul d be transferred to OCl. Therefore, clainms RPI,
the only piece of information ostensibly “hidden” fromUPRG was t he
preci se anount of the difference between ABO or PBO. It foll ows,
according to RPlI, that because UPRG “knew that it did not know
this figure, RPI's failure to disclose it, in the absence of an
explicit request to do so, cannot constitute fraud. In sum RPI
argues that no material fact was “hidden” from UPRG because it
“knew what it didn't know —the difference between the ABO and
PBO valuations of the pension plans — and never explicitly
requested that information. W disagree.

First, thisis aquintessential red herring. Neither the fact
that the purchase price would be adjusted for the difference
bet ween ABO and PBO, nor the quantumof that differential, is what
is at issue. What is at issue, and what RPI appears to be
intentionally obfuscating by harping on the ABQ PBO purchase-price
credit, is not the differential between ABO and PBO but the
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differential between ABO and the fair market value of the plan

assets, i.e., the value of the plan assets over and above ABO. 3%
That difference is the quantum that UPRG insists RPI
surreptitiously caused its pension plans not to transfer to the OCl
pl ans®; that is the “hidden ball” alleged by UPRG

The undisclosed existence of a mlti-mllion-dollar
differential between ABO and the plans’ actual funding levels is
what allegedly forced UPRG to pay twce to fund the plan; nore
precisely, to pay 49 percent of that differential twice. RPlI knew,
at all times fromand after October 19, 1995, that (1) the val ue of
the plan assets always exceeded ABO and (2) at nobst tinmes the
excess of PBO over ABO would likely be greater than the excess of
actual funding over ABO Thus the 51 percent of the ABQJ PBO

differential that RPI “paid” to OCl in the formof a purchase-price

34The di ssent’s contention that “[a]ll UPRGdidn't know was t he
anobunt by which the PBO | evel would exceed the ABO |l evel” is thus
beside the point: The critical fact that UPRG did not know —and
W thout information from RPI could not know —was the difference
bet ween the actual market value of the plan assets and ABO. It is
this difference which is the gravanen of UPRG s fraud claim and
t hat makes t he PBO ABO di scussion a “red herring.” See supra n.27.

3°At oral argument before this court, counsel for RPI insisted
that the ABQ PBO purchase price adjustnent was “just part of the
negotiation.” Hs representation is undercut by the fact that
prior to the drafting of the purchase agreenent, Coopers advi sed
RPI that if it should ever assune an obligation to transfer plan
assets at the higher PBO |level, the resulting underfunding in its
own pension fund accounts “could be reflected as an adjustnent to
the purchase price.” Mre inportantly, this information tends to
show that RPlI, despite all of its diversionary invocations of ABO
and PBO, was and is quite aware that actual funding of the plans,
rather than either ABO or PBO is the critical figure vis-a-vis
UPRG s fraud claim
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reduction assured OCI of an adequate financial offset to the
pension plan liability that it was certain to incur at closing as
accurately forecast by the actuaries; specifically, liability for
51 percent of the shortfall between the val ue of assets transferred
at ABO and the actual |evel of plan funding.

The thrust of UPRGs fraud claim is that RPI nade no
concom tant provision for such an offsetting credit to cover UPRG s
49 percent share of the enployer’s liability for the new plans’
funding shortfall. Even nore central to that fraud claimis the
all egation that, gi ven RPI’ s excl usive sponsorship and
admnistration of the old plans, there was no hint that anything
was am ss and no way for UPRG to discover what RPlI was doing, at
| east not within the 30-day ROFR wi ndow, short of rejecting RPI’s
“spirit of openness” and instituting Ilitigation to conpe
di scl osure through protracted discovery. Significantly, RPlI (and
OCl, for that matter) had to have been aware that, after cl osing,
an additional infusion of assets would be needed to bring the new
plans up to the pre-closing funding |level of the old ones: That
woul d be required to ensure that the Departnent of Labor, the IRS,
and the PBGC woul d be satisfied that the G een R ver enpl oyees had
been transferred to pension plans that were essentially identical
to the old ones —in level of funding as well as in substantive
provi si ons.

RPI’s argunent also fails to confront the fact that even if
UPRG had asked RPI for the exact amount of the ABO PBO differential
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inthe context of the purchase price adjustnent, disclosure of that
figure still would not have alerted UPRGto either the existence or
extent of the anmount by which the actual value of the pension plan
assets exceeded ABO the latter being the value of assets actually
transferred to OCl. Not only is there no correl ati on between t hese
two differentials, but it is also undisputed that only RPI, as the
sol e sponsor of the plans, had control over and access to plan
records and reports that would have nmade the gap between actua

fundi ng and ABO apparent or even determ nable.® As UPRG correctly
notes, it is hornbook | awthat a fraud feasor cannot defeat a claim
for damages by conplaining that the defrauded party m ght have
di scovered the truth by exercising nore diligence.?

RPI’'s heavy reliance on Koch Indus., Inc. v. Sun Co., 3% which

i nvol ved breach of contract and not fraud, is thus msplaced. 1In
Koch, we held that specific performance is not available as a
remedy for breach of an ROFR agreenent when the seller has nade

reasonabl e di sclosure of an offer’s terns, but the righthol der has

%G ven the short, 30-day fuse on the ROFRs and the m ninal
di sclosure requirenents of the partnership agreenent, it is
questionable whether UPRG would have been furnished that
information even if it had requested it. RPI’s apparent cul ture of
deceptively selective disclosure seens to have infected its
appell ate counsel who, in oral argunent and in post-argunent
submttals, insisted that the plans’ funding | evels were barely at
or even below ABO at all significant tinmes, a representation
eventual ly shown to have been fal se.

3’Sout heast ern Fi nanaci al Corp., 701 F.2d at 567.

%8918 F.2d 1203 (5th Gr. 1990).
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failed to undertake a reasonabl e i nvesti gati on of any terns uncl ear
to him?3 The claimin Koch, that particular terns in the offer
were unclear, thus sounded in contract; the claimin this case,
t hat UPRG fraudul ently conceal ed key i nformati on about the proposed
transaction, sounds in tort. RPI’'s contention that UPRG was
sonehow obligated to ferret out, in 30 days, each and every
potential ly damagi ng fact sonehow al l uded to in a 113- page docunent
that RPI had voluntarily provided to UPRG “in the spirit of
openness” thus rings hollow, to say the least.?

Finding no support for its novel “due diligence” defense in
bi ndi ng precedent, RPI reaches out to the Tenth Circuit case of

Jensen v. Kinble for the proposition that when a fraud plaintiff

“knew what he didn’'t know,” such know edge belies a claim of
fraud. # But, when the plaintiff stock seller in Jensen
specifically asked the defendant purchaser to reveal the nanes of
the other parties involved in the transaction, the purchaser

informed the plaintiff precisely what information he was refusing

¥ d. at 1212,

“OW also note that RPI and UPRG were, at a bare mninum
“coadventurers, subject to fiduciary duties akin to those of
partners.” See Meinhard v. Salnon, 164 N E. 545, 546 (N. Y. 1928).
When a relationship of this kind exists, the |aw does not exact
diligence on the part of the defrauded party as pronpt and as
searching as that required into the conduct of a stranger. See
Lang, 777 S.W2d at 163-64.

411 F.3d 1073, 1078 (10th Gr. 1993).
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to disclose.* Jensen is thus far different fromthe case at bar,
i n which UPRG al | eges —and supports with sunmary j udgnent evi dence
——that RPlI selectively volunteered information only in part, al
the while deceptively proclaimng “openness” so as to create the
illusion of full disclosure.

Finally, in Jensen, the defendant’s om ssions were not
m sl eading with regard to any of the purchaser’s ot her statenents.
That is not so in the instant case, in which UPRG alleges that
RPI’s material om ssions aided and abetted its partial disclosures
by m sl eadi ng UPRG about crucial aspects of the transaction. |If
UPRG can prove this by a preponderance of the evidence, it wll
have established the existence of a stereotypical prinrose path
down which it was cunningly led by RPI's (1) partial disclosures,
(2) repeated rem nders about the 30-day ROFR deadline, (3) om ssion
of key schedul es and exhibits fromthe purchase agreenent, and (4)
assurances of “openness.”

2. The Tort/Contract Distinction

As an alternative defense, RPlI argues that UPRG s fraud claim
is barred by the general rule that tort actions are not cogni zabl e
inasuit on acontract.* RPl nmaintains that its conduct woul d not

give rise to liability unless such acts breached its contractual

I d

I d

42| d.
43| d.

44See Sout hwestern Bell Tel ephone Co. v. DeLanney, 809 S. W 2d
493, 494 (Tex. 1991).
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agreenents with UPRG

The flaw in RPI’s argunent is that it is based on the false
premse that its obligation to disclose information about the
prospective sale to OCl arose solely fromthe ROFR requi renents of
the agreenents. To the contrary, as we have already noted, RPlI’s
duty of full disclosure arose from its voluntary partial
di scl osures of information beyond that required by the partnership
agreenent, not to nention RPlI’s inconplete responses to the
inquiries that UPRG did make and RPI’'s own insistence that it was
maki ng the additional disclosures in the “spirit of openness.” 1In
conducting itself that way, RPlI assuned an obligati on to make known
to UPRG what ever further information m ght be necessary to correct
any fal se inpressions conveyed by RPI's partial disclosures.

Whet her RPI net its contractual obligations under the ROFR
agreenents is irrelevant because its duty to disclose arose

i ndependently of those agreenents. As even RPI nust acknow edge,

the I aw nakes clear that if particular conduct would give rise to
liability independent of the fact that a contract exists between
the parties, the plaintiff’s claimsounds in tort.*

It istruethat RPI'’s initial obligationto nake contractually

4°See DelLanney, 809 S.W2d at 494. Wether the Texas Suprene
Court’ s subsequent hol ding in Fornosa that a fraudul ent i nducenent
claim can be brought in addition to a breach of contract claim
applies to all fraud clains or only to clains of fraudulent
i nducenent is thus irrelevant, because DelLanney’'s stricter
“i ndependent duty” requirenent is satisfied here in either case.
See Fornosa, 960 S.W2d at 47.
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specified disclosures —its intention to transfer its partnership
interest, the identity of the purchaser, and the purchase price —
did cone fromthe agreenent between the parties, so that any cl aim
arising out of alleged violations of the ROFRs woul d i ndeed sound
in contract. But when, as here, the fraud claimis based on an
obligation that arose, by operation of law, out of one party’s
voluntary disclosure of information beyond that required by its
agreenents with the other party, the general rule against fraud
cl ai s based on contractual obligations is no barrier toliability.
L1,
Concl usi on

We affirmthe district court’s sunmary judgnent to the extent
it dismssed UPRG s clainms grounded in conversion, securities
fraud, and negligent m srepresentation. For the reasons discussed
above, however, we reverse the district court to the extent that it
di sm ssed UPRG s fraud claim and we remand that claimfor further
proceedi ngs consistent with this opinion. In so doing we stress
that we inply nothing about the |ikely outcone of a trial on this
claim only that the theory of UPRG s fraud claimand the summary
j udgnent evidence proffered in support of that theory, viewed in
the light nost favorable to UPRG as the non-novant, are sufficient
to defeat sunmary judgnent and require a determ nation by the trier
of fact.

AFFIRVED in part; REVERSED in part; and REMANDED
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GARWOOD, Circuit Judge, dissenting.

| concur inthe majority opinionto the extent that it affirns
the dismssal of UPRG s conversion, securities fraud and negli gent
m srepresentation clains. However, | respectfully dissent fromthe
reversal and remand of the judgnent dismssing UPRG s fraud claim

The majority, correctly, does not contend that there is any
evidence that RPI made any false or msleading factua
representation to UPRG or that RPI failed to disclose to UPRG any
fact necessary in order to nmake the facts which it did represent to
UPRG not m sleading. Rather, the majority asserts that there is
evidence that RPI commtted fraud on UPRG by breaching a duty to
make full disclosure to UPRG | disagree.

It has al ways been unclear to ne just what UPRG cl ai ns should
have been but was not discl osed. UPRG s ultimate conplaint is
that, about a year after RPI’'s sale to OCl, UPRG was cal | ed upon by
OCl to conme up with UPRG s forty-nine percent share of the then
sone 4.6 mllion dollar difference between the actual funding of
t he new pensi on plans for partnershi p enpl oyees and t he appropri ate
PBO |evel for those plans. This wholly resulted from the
facts—di scl osed by RPI and known to UPRG-t hat RPlI was transferring
fromits pension plans to the OCl plans assets sufficient only to

meet ABO levels (not the higher PBO |l evels) for the transferring



enpl oyees, that under the RPI plans’ “contributions are intended to
provide for benefits attributable for service rendered to date, as
wel | as for those expected to be earned in the future” (i.e., PBO,

that OClI was going to continue the business (which would render PBO
fundi ng appropriate), agreed to have the transferring enpl oyees
covered by “substantially simlar” plans as they were before, and
assuned liability for those enployees’ accrued benefits as they
t hereafter becane due, and that OCI would receive a credit on its
purchase price obligation equal to fifty-one percent (RPlI's
partnership percentage) of the difference between the ABO and PBO
funding levels for the plans for the transferred enployees. RP

di scl osed and UPRG knew all these facts. Mreover, UPRG plainly
knew, and certainly RPI coul d reasonably assune UPRG knew, that the
PBO | evel woul d exceed the ABOlevel. Al UPRGdidn't know was the
amount by which the PBO |evel would exceed the ABO |level, and
clearly UPRG knew it didn’t know this. Not hing RPI said can be
construed either as any sort of inplied representation as to the
extent of this PBO ABO difference or as any sort of inplied

characterization of the extent of that difference as being m nor or

the |ike.
The mpjority labels all this as a “quintessential red
herring.” This characterization is hard to understand, as the

extent of the PBO ABO difference is the entire reason for and the

measure of the “loss” of which UPRG conplains. The majority clains
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that “what is at issue” is that at the tine of the RPI-OC
agreenent, and when RPI nade di scl osures to UPRGrespecting it, the
val ue of the assets of the plans was substantially above ABO and
that this was not disclosed to UPRG Not hing, however, is pointed
to as constituting any even inplied representation by RPI to UPRG
that either plan was then not funded (or did not have assets wth
a then market value) materially above ABO Nor is there any
evi dence that UPRG bel i eved, or construed anything RPI had said as
even inpliedly representing, that the plans were funded (or that
their assets had a then market value) only at or below, or not
materially above, ABO To the contrary, the partnership audited
financial statenents, furnished annually to UPRG state respecting
these plans that “contributions are intended to provide benefits
attributable to services rendered to date, as well as for those
expected to be earned in the future.” At oral argunent, counsel
for UPRGread this | anguage and characterized it as stating “That’s
PBO' and as constituting evidence that the plans were then funded
“above ABO”

| also note that there is no evidence that RPlI ever failed to
furnish UPRG any information which UPRG requested respecting the
val ue of the assets of the plans in reference to ABO or PBO or the
extent of the difference between ABO and PBO fundi ng of the plans.

Apropos here are the remarks of the Tenth Crcuit in Jensen v.

Kinmble, 1 F.3d 1073 (10th G r. 1993), uphol ding sunmary judgnent
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for the defendant Kinble in a securities fraud case, viz:

“. . . [Bly virtue of the disclosures that Kinble did
make, Jensen knew what he didn’'t know Under these
ci rcunstances, even assunm ng arguendo that a special
relationship of trust existed between Jensen and Ki nbl e,
we do not believe it can be said that Kinble' s om ssions
msled Jensen with respect to any of Kinble s other
remarks. Accordingly, even viewng the evidence in the
i ght nost favorable to the plaintiffs, we concl ude that
Kinble’s omssions were neither rmanipulative nor
deceptive within the neaning of Rule 10b-5 and thus are
not actionable under this rule.” [|d. at 1078.

I f the concept of “fraud” is so protean and nalleable as to
allow UPRG recovery on this record, then the value of witten
contracts between even the npbst sophisticated businesses is
substantially undercut and we have given an unfortunate boost to
the rule of ad hocracy and a concomtant disservice to the rule of

| aw.
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