REVI SED NOVEMBER 2, 2001
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10331

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus

TI MOTHY JOE EMERSON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Oct ober 16, 2001
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.
GARWOOD, Circuit Judge:

The United States appeals the district court’s dism ssal of
the indictnent of Defendant-Appellee Dr. Tinmothy Joe Enerson
(Emerson) for violating 18 U.S.C. § 922(g)(8) (O (ii). The district
court held that section 922(g)(8)(C(ii) was unconstitutional on
its face under the Second Anmendnent and as applied to Enerson under
the Due Process Cause of the Fifth Amendnent. W reverse and

r emand.



Facts and Proceedi ngs Bel ow
On August 28, 1998, Sacha Enerson, Enerson’s wife, filed a
petition for divorce in the 119th District Court of Tom G een
County, Texas. The petition also requested, inter alia, a
tenporary injunction enjoining Emerson from engaging in any of
twenty-ni ne enunerated acts. On Septenber 4, 1998, Judge Sutton
held a tenporary orders evidentiary hearing. Sacha Enerson was
represented by counsel while Enmerson appeared pro se. There is no
evidence that Enmerson was unable (financially or otherwise) to
retain counsel for the hearing or that he desired representation by
counsel on that occasion. He announced ready at the beginning of
the Septenber 4 hearing. Al nmost all of Sacha Enerson’s direct
testi nony concerned financial matters, but the foll ow ng rel evant
exchange took place on direct exam nation by her attorney:
Q You are here today asking the Court for tenporary
orders regarding yourself and your daughter; is
that correct?
Yes.
Q You have asked in these restraining orders
regarding M. Enerson in that he not communicate

wth you in an obscene, vulgar, profane, indecent
manner, in a coarse or offensive manner?

Yes.

Q He has previous to today threatened to kill you; is
that correct?

A He hasn't threatened to kill ne. He' s t hreat ened
to kill a friend of m ne.

Q Ckay. And he has threatened — he has made sone



phone calls to you about that?

A Yes. !

Emerson declined an opportunity to cross-examne Sacha and
presented no evidence tending to refute any of her above quoted
testinony or to explain his conduct in that respect. In his
testinony he stated i n anot her connecti on, anong ot her things, that
he was suffering from “anxiety” and was not “nentally in a good
state of mnd.”

On Septenber 14, 1998, Judge Sutton issued a tenporary order
that included a “Tenporary Injunction” which stated that Enerson
“I's enjoined fronf engaging in any of twenty-two enunerated acts,
i ncludi ng the foll ow ng:

“2. Threatening Petitioner in person, by tel ephone, or in
witing to take unl awful action agai nst any person.”

“4., Intentionally, knowingly, or recklessly causing
bodily injury to Petitioner or to a child of either
party.”

“5. Threatening Petitioner or a child of either party
wth immnent bodily injury.”

The order provides that it “shall continue in force until the
signing of the final decree of divorce or until further order of
this court.” The Septenber 14, 1998 order did not include any

express finding that Enerson posed a future danger to Sacha or to

The district court’s opinion observes that “[d]Juring the
[ Sept enber 4, 1998] hearing, Ms. Enerson alleged that her husband
t hr eat ened over the tel ephoneto kill the man wi th whomM s. Ener son had
been having an adulterous affair.” United States v. Enerson, 46
F. Supp. 2d 598, 599 (N.D. Tex. 1999).
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his daughter Logan.? There is nothing to indicate that Enerson
ever sought to nodify or challenge any of the provisions of the
Septenber 14, 1998 order.

On Decenber 8, 1998, the grand jury for the Northern District
of Texas, San Angelo division, returned a five-count indictnent
agai nst Enerson. The governnent noved to dism ss counts 2 through
5, which notion the district court subsequently granted.® Count 1
the only remai ning count and the count here at issue, alleged that

Emerson on Novenber 16, 1998, wunlawfully possessed in and
affecting interstate commerce” a firearm a Beretta pistol, while
subject to the above nentioned Septenber 14, 1998 order, in
violation of 18 U S.C. 8§ 922(g)(8). It appears that Enerson had
purchased the pistol on October 10, 1997, in San Angel o, Texas,

froma licensed firearns deal er. Emer son does not claimthat the

2On August 28, 1998, the day Sacha's petition was filed, Judge
Sutton had i ssued an ex-parte tenporary restraini ng order prohibiting
Emerson fromengaging in any of the 29 acts enunerated in Sacha’s
petition pending a hearing on Sacha's request for a tenporary
injunction. These acts included all those quoted in the text above
whi ch t he Sept enber 14, 1998 order enj oi ned Enmerson fromcomm tti ng.
The August 28, 1998 order stated that, after examning the petition, the
court “finds that . . . unless [r]espondent . . . is imediately
restrained fromthe conm ssion of the acts hereinafter prohibited,
[r] espondent will conmmt such acts before notice of the hearing on
tenporary i njunction can be served and a hearing had.” This August 28,
1998 order is not the order allegedintheindictnent, andin any event
it isnot wwthinthe terns of § 922(g)(8)(A) which requires that the
order have been “issued after a heari ng of which such person received
actual notice, and at which such person had an opportunity to
participate.”

3The noti on was appar ent | y nade because of probl ens with a witness.
On February 25, 1999, the district court granted the governnent’s
not i on.



pistol had not previously traveled in interstate or foreign
comerce. It is not disputed that the Septenber 14, 1998 order was
in effect at | east through Novenber 16, 1998.

Emerson noved pretrial to dismss the indictnent, asserting
that section 922(g)(8), facially and as applied to him violates
the Second Amendnent and the Due Process Clause of the Fifth
Amendnment . He also noved to dismss on the basis that section
922(9)(8) was an inproper exertion of federal power under the
Comrerce Cl ause and that, in any case, the | aw unconstitutionally
usurps powers reserved to the states by the Tenth Anmendnent. An
evidentiary hearing was held on Enerson’s notion to dism ss.

The district court granted Enerson’s notions to dismss.
Subsequently, the district court issued an anended nenorandum
opinion reported at 46 F.Supp.2d 598 (N D. Tex. 1999). The
district court held that dism ssal of the indictnment was proper on
Second or Fifth Amendnent grounds, but rejected Enerson’s Tenth
Amendnent and Commerce Cl ause argunents.

The governnent appeal ed. Enmerson filed a notice of cross-
appeal, which was dismssed by this Court. The gover nnent
chall enges the district court’s dismssal on Second and Fifth
Amendnent grounds. Enerson defends the district court’s di sm ssal
on those grounds and also urges that dismssal was in any event
proper under the Commerce C ause and on statutory grounds.

Di scussi on



Construction of 18 U.S.C. § 922(g)(8)
18 U S.C. §8 922 provides in relevant part:
“(g) It shall be unlawful for any person-

(8) who is subject to a court order that-—

(A) was issued after a hearing of which such person
recei ved actual notice, and at which such person had an
opportunity to partici pate;

(B) restrains such person fromharassi ng, stalking,
or threatening an intimte partner of such person or
child of such intimate partner or person, or engaging in
ot her conduct that would place an intinmate partner in
reasonabl e fear of bodily injury to the partner or child;
and

(O(i) includes a finding that such person
represents a credible threat to the physical safety of
such intimate partner or child; or

(i1) by its terms explicitly prohibits the use,
attenpted use, or threatened use of physical force
against such intimate partner or child that would
reasonably be expected to cause bodily injury; or

to ship or transport in interstate or foreign comerce,

or possess in or affecting comerce, any firearm or

anmunition; or to receive any firearmor anmunition which

has been shipped or transported in interstate or foreign

commer ce.”

Emerson argues that section 922(9)(8)(O(ii) should be
construed to require that the particular predicate court order
include an explicit finding that the person enjoined posed a
credible threat of violence to his spouse or child. Emer son
further argues that the statute nust also be read to require that
the predicate order be supported by sufficient evidence before the
court entering it to sustain such a finding, so that the court in

the crimnal prosecution nust exam ne the record in the proceedi ng

before the court entering the predicate order and nust acquit the



defendant in the crimnal case if the evidence before the court
entering the predicate order was not sufficient to sustain such a
finding. It is, of course, our duty to construe a statute so as to
avoi d any serious constitutional questions. However, the statute
must be susceptible to that construction, i.e. our construction
must be fairly possible; the duty to avoid constitutional questions
is not alicense to rewite the statute. Jones v. United States,
119 S . Ca. 1215, 1222 (1999); Feltner v. Colunbia Pictures
Tel evision, Inc., 118 S. C. 1279, 1283 (1998); United States v.
Al bertini, 105 S.C. 2897, 2902 (1985). “If the statutory | anguage
i s unanbi guous, in the absence of ‘a clearly expressed | egislative
intent to the contrary, that |anguage nust ordinarily be regarded

as concl usi ve. Russello v. United States, 104 S.C. 296, 299
(1983) (quoting United States v. Turkette, 101 S. Q. 2524, 2527
(1981)). In addition, if uncertainty remains after an exam nation
of the statute’'s text, its legislative history and the policies it
advances, the rule of lenity requires this uncertainty to be
resolved in favor of Enmerson. United States v. Prestenbach, 230
F.3d 780, n.23 (5th Cir. 2000).

Turning first to Emerson’s second statutory argunent, thereis
nothing in the text of the statute to support it. Mreover, it is
contrary to wuniform construction of section 922(g) and its

predecessors under which the courts have construed this and ot her

simlar subsections of section 922. See, e.g., Lewis v. United



States, 100 S.Ct. 915 (1980); United States v. Chanbers, 922 F.2d
228, 232-40 (5th Gr. 1991). Just as Lew s observed that “nothing
[in the statutory text] suggests any restriction on the scope of
the term ‘convicted,’”” id. at 918, so also nothing in section
922(9) (8) suggests that the validity of the particular predicate
court order may be inquired into in the section 922(g)(8) crim nal
prosecution. Mreover, this is consistent with the |ong standing
federal rule that violation of an injunction that is subsequently
inval i dated may, at |least so long as it cannot be characterized as
having only a transparent or frivolous pretense to validity, be
puni shed as crimnal contenpt. See Chanbers at 239-40; Nationa
Maritime Union v. Aquaslide ‘N Drive Corp., 737 F.2d 1395, 1399-
1400 (5th Gir. 1984).*

W likewse reject the argunent that section 922(qg)(8)
requires that the predicate order contain an express judicia
finding that the defendant poses a credible threat to the physical
safety of his spouse or child. |If the requirenents of 922(g)(8)(A)
and (B) are fulfilled, then by its terns section 922(g)’s firearns
disability attaches if either clause (C (i) or clause (O (ii)
applies. Al though an express judicial finding of future
dangerousness pursuant to section 922(g)(8)(C (i) is one way

section 922(g)(8)’s firearns disability can attach, to construe

“The presently rel evant portions of the Septenber 14, 1998, order
her e cannot be characteri zed as having only atransparent or frivol ous
pretense to validity.



section 922(g)(8) as always requiring an express judicial finding

would be to substitute the word “and” for the word “or” that
appears at the end of 922(g)(8)(C(i). | f Congress intended to
require an express judicial finding, it would have arranged the

el ements as 922(g)(8)(A)-(D) and used the word “and” rather than

or” to join them

Notwi thstanding the Jlack of textual anbiguity, Enerson
mai ntai ns that we should either inply the express judicial finding
requi renent into section 922(g)(8) or at |east recognize the | ack
of an express judicial finding as an affirmative defense to section
922(9g)(8). He argues that, wthout the requirenent of an express
judicial finding, sections 922(g)(8)(B) and (O (ii) are redundant
whil e section 922(g)(8)(A) is rendered a nullity. Wile there is
sone overl ap between section 922(g)(8)(B) and (C)(ii), each stil
has sone independent scope in the statutory schene. Section
922(9)(8)(B) broadly refers to orders that restrain harassing,
stal king or threatening. It is quite possible that an order could
surnmount the section 922(g)(8)(B) hurdle and yet only fulfill one
of the section 922(g)(8)(C) criteria. Congress obviously felt that
if the order only “restrains” harassing, stalking, threatening, or
ot herwi se causing fear of injury, an express judicial finding of a
credible threat of violence was necessary. Section 922(9g)(8)(B)

and (O (i). However, if the order “by its terns explicitly

prohi bits” the use, attenpted use or threatened use of physical



force, no such express finding was necessary. Section
922(9)(8) (O (ii). Thus, Congress affirmatively drew a distinction
bet ween orders “explicitly prohibiting” the actual, attenpted or
t hr eat ened physical attack and those nerely “restraini ng” stal king
or harassment. It is true that both sections enbrace orders that
proscribe threats, but this degree of congruence is insufficient to
overcone the plain neaning of the text. Nor do we agree that the
absence of a requirenent of an express judicial finding renders
section 922(g)(8)(A) a nullity.

Emerson also argues that the word “restrain”, as wused in
922(9)(8)(B), necessarily requires an express judicial findingthat
t he defendant poses a credible threat of violence to his spouse or
child. The argunent is sinply that both tenporary and permanent
injunctions traditionally require, in addition to notice and
hearing, sone express judicial finding supporting the court’s
order. Wiile this may be generally true, it is not invariably the
case that injunctions nust contain such findings and, nore
inportantly, the argunent nade does not overcone the fact that
Congress specifically required notice and hearing in all section
922(9g)(8) cases but affirmatively and specifically required an
express finding only in cases governed by clause (C)(i). The crux
of the matter is that we cannot inply in clause (C)(ii) an express
finding requirenent that is not stated in it while being

affirmatively and specifically stated in clause (O (i).
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Relying on the legislative history of section 922(9g)(8),
Enmerson and am cus the State of Al abama contend that all three
versions of the bill (one fromthe House, two fromthe Senate) that
went to the Conference Conmttee required an express judicial
fi ndi ng. They contend that the real purpose of section
922(9)(8) (O (ii) istoclose a “l oophole” in section 922(g)(8) that
woul d have prevented it from applying if the express judicial
finding was not in the order itself, but instead, for exanple, in
an acconpanyi ng nenorandum W find neither argunent ultimately
persuasive. Contrary to the assertions of Enerson and the State of
Al abarma, one of the Senate versions of the bill that went to the
Conference Commttee did authorize a firearns disability w thout
any express judicial finding. This version resulted fromanendnent
1179 to S. 1607, submtted by Senat or Bi den for Senator Wl | stone on
Novenber 10, 1993. Anendnent 1179 provided, in relevant part:

“(8)(A) has been convicted in any court of an offense

t hat -

(i) involves the use, attenpted use, or threatened use of

physi cal force against a person who is a spouse, forner

spouse, donestic partner, child, or former child of the

person; or

(ii) by its nature, involves a substantial risk that

physi cal force against a person who is a spouse, forner

spouse, donestic partner, child, or former child of the

person may be used in the course of commtting the

of fense; or

(B) is required, pursuant to an order issued by any court

in a case involving a person described in subparagraph

(A), to refrain fromany contact with or to maintain a

m ni mum di stance from that person, or to refrain from

abuse, harassnent, or stalking of that person.”

139 Cong. Rec. S15638-03, *S15650. This | anguage was sent to the

11



Conference Conm ttee on Novenber 24, 1993, and clearly contenpl ates
a firearns disability without either a conviction or an express
judicial finding of future dangerousness. 139 Cong. Rec. S17095-
03, *S17174.° Emerson’s contention that 922(g)(8)(C(ii)’s
presence in the statute cannot be expl ai ned by anything sent to the
Conference Commttee is unfounded. Simlarly, there is nothing in
the legislative history suggesting that Congress, or any of its
comm ttees or nenbers, ever addressed, considered or had called to
its or their attention the supposed “loophole” in the statutory
schene now put forth by Enerson

Because the construction urged by Enerson is not fairly
possible, we nust decline his invitation to rewite section
922(9g)(8). Likew se, because section 922(g)(8) is not anbi guous,
the rule of lenity provides no basis for relief.
1. Due Process Cause of the Fifth Amendnent

The district court held that prosecution for violating section
922(9) (8) woul d deprive Enerson of his Fifth Amendnent right to Due
Process because: 1) Dr. Enerson did not know that possession of a
firearmwhil e being subject to the Septenber 14, 1998 order was a
crime; 2) section 922(g)(8) is an “obscure crim nal provision” that
woul d be difficult for Emerson to discover; 3) there is nothing

i nherently evil about possessing a firearm and 4) Enerson had no

SThe reference inthis proposed anendnent’ s subparagraph (B) to “a
person described in subparagraph (A)” plainly is to the “who is a
spouse, forner spouse, donestic partner, child, or former child”
| anguage of subparagraph (A).

12



reason to suspect that being subject to the Septenber 14, 1998
order would crimnalize otherwi se | awful behavior. United States
v. Enerson, 46 F.Supp.2d 598, 611-13. The district court relied
upon Lanmbert v. California, 78 S.Ct. 240, 243 (1957), in which the
Suprene Court struck down a Los Angeles law requiring resident
felons toregister wwth the city. The Suprene Court observed that:
1) the defendant had been prosecuted for passive activity; 2) the
def endant was unaware of the need to register; 3) circunstances
that would have pronpted an inquiry into the necessity of
registration were lacking; and 4) an average nenber of the
communi ty woul d not consi der the puni shed conduct bl aneworthy. |[d.
At the outset, we note that “[t]he sweep of the Lanbert case
has been | imted by subsequent deci sions of the Suprene Court, | est
it swallow the general rule that ignorance of the law is no
excuse.” United States v. Gles, 640 F.2d 621, 628 (5th Gr.
1981). 18 U. S.C. 8§ 924(a)(2) provides that the required nens rea
for conviction wunder section 922(g) is know edge (“Woever
know ngly violates subsection . . . (g) . . . of section 922 .
7). “Know ngly”—in <contrast to at I|east sone uses of
“Wlfully”—does not require that the defendant know that his
actions are unlawful, but only that he know he is engaging in the
activity that the l|egislature has proscribed. Bryan v. United
States, 118 S. . 1939, 1945-47 (1998). Bryan expl ai ned that

Staples v. United States, 114 S. C. 1793 (1994), exenplifies this

13



distinction. In Staples, the Suprene Court held that conviction
for unl awful possession of a machine gun did not require know edge
t hat machi ne gun possessi on was unlawful, but only know edge t hat
t he weapon possessed was a machine gun. Bryan, 118 S.C. at 1946
(under Staples “[i]t was not, however, necessary to prove that the
def endant knew t hat his possession was unlawful”). Here, there is
no question that Enerson was aware that on Novenber 16, 1998, he
actively possessed a firearm of the kind covered by the statute
while subject to the Septenber 14, 1998 order or that he
m sapprehended the actual contents of that order.?®

Mor eover, Enerson filled out and signed BATF Form 4473 when,
on Cct ober 10, 1997, he purchased the Beretta sem -automati c pi stol
referred to in Count 1. This afforded notice to Enerson that so

| ong as he was under a court order such as that of Septenber 14,

6So far as the record reflects, this case does not present a
situation where the defendant’ s firearmpossessionis nerely incident
to (and/or is sinply passive pendinginitiation and conpletion of) a
good faith effort to rid hinself, as soon as after issuance of the
disqualifying court order as reasonably practicable under the
ci rcunst ances, of the conti nued possessi on of a previ ously possessed
firearm \Whether such possession is outside the intended scope of §
922(9) (8), or whet her such circunstances constitute a defense akinto
that of necessity, justification or the |Iike, or whether sone such
result is constitutionally  required (under the Second or Fifth or E ghth
Amendnents, or ot herw se), is thus not nowbefore us. See, generally,
e.g., United States v. Newconb, 6 F. 3d 1129, 1133-38 (6th Cr. 1993)
(preventing harmtoothers). Cf. United States v. Conez, 81 F. 3d 846,
850-54 (9th G r. 1996) (sel f-defense); United States v. Panter, 688 F. 2d
268, 269-72 (5th Cr. 1982) (sane). W al so observe that the charged
possessi on here was nore than 60 days after the Septenber 14, 1998
order. There is no assertion that Enmerson did not know of the order
when it was entered or wwthin a day or two thereafter.

14



1998, federal |aw prohibited his continued possession of that
weapon. ’ In Gles, we distinguished Lanbert on this basis (as
well as others), noting “Gles’ situation, of course, is far

different fromthat of Ms. Lanbert, for he was directly confronted

"The front of the formcontains a section 8 which consists of 11
separ at e questions (respectively | abeled “a” through “i”) each of which
has an adj oi ni ng bl ank box in which the purchaser nust fill in the
answer “yes” or “no.” Question “8]” asks:

“l]. Are you subject to a court order restraining you from
har assi ng, stal king, or threatening aninti mate partner or
child of such partner?” (See inportant Notice 4 and

Definition 4.)”

Emerson, correctly, filledinthe answer “no” to each of questions 8b
t hr ough 8k.

Just bel ow section 8 of the form and just above where Enerson
signed the form is afive line certificate, all in bold faced and
capital letters, which includes the statenent: “l understand that a
person who answers ‘yes’ to any of the questions 8b through 8k is
prohi bited from purchasing or possessing a firearm”

The “inportant Notice 4 and Definition 4" to which question 8j
refers the purchaser is set out on the back of the formas foll ows:

“4., Under 18 U.S.C. § 922 firearns may not be sold to or

recei ved by persons subject to acourt order that: (A was

i ssued after a hearing of which the person recei ved act ual

noti ce and had an opportunity to participate; (B) restrains

such person from harassing, stalking or threatening an

intimate partner or child of suchintinate partner or person,

or engagi ng i n ot her conduct that would place an intimate

partner inreasonable fear of bodily injury to the partner

or child; and (C) (i) includes a finding that such person

represents acredi blethreat tothe physical safety of such

intimate partner or child, or (ii) byitsterns explicitly
prohi bits the use, attenpted use, or threatened use of

physi cal force agai nst suchintimte partner or childthat

woul d reasonably be expected to cause bodily injury.”

W al so note t hat paragraph (8) of 8§ 922(g) becane | awi n Sept enber
1994, P.L. 103-322, Sec. 110401(c), 108 Stat. 1796, 2014- 2015, 2151,
approxi mately three years prior to Enerson’ s acquisitionof thefirearm
i n question and approxi mately four years prior tothe Septenber 14, 1998
order.
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wWth accurate witten notice of the conduct proscribed by the
statute [then 8§ 922(h)(1)] when he filled out and signed a Form
4473 as part of each firearm purchase.” Gles, 640 F.2d at 628.
Finally, we agree with the district court that firearns ownership
is not inherently evil or suspect and that thus a certain nens rea
is required. Staples, 114 S .. at 1799-1801. However, Bryan and
St apl es nmake cl ear that the necessary nens rea in this context does
not require know edge of the law but nerely of the I egally rel evant
facts. Gles rejects application of Lanbert at |east where, as
here, there is the notice provided by the Form 4473. For these
reasons, we hold that Emerson’s case does not nerit relief under
Lanbert, and that the district court erred when it granted
Emerson’s notion to dismss the indictnent as violating his Fifth
Amendnent Due Process rights on that basis.
I11. Commrerce O ause

The district court rejected Enmerson’s contention that, in
enacting section 922(g)(8), Congress exceeded its power under the
Commerce Clause. As the district court noted, this Court has held
t hat, because section 922(g)(8) only crimnalizes the possession of
firearnms or ammunition “in or affecting comerce” and the reception
of firearns that have been “shi pped or transported in interstate or
foreign commerce”, Congress did not exceed its Article I, Section
8 powers in enacting it. United States v. Pierson, 139 F. 3d 501,

503 (5th Gr.), cert. denied, 119 S.C. 220 (1998). Accordingly,

16



the district court, as bound by this precedent as we are, did not
err in denying Enerson’s notion to dismss the indictnent on
Commer ce C ause grounds.?
V. Tenth Amendnent

The district court held that congressional enactnent of
section 922(g)(8) did not violate the Tenth Amendnent to the
Constitution. Finding no reference to this issue in Enmerson’s
brief to this Court, we nust consider his Tenth Anmendnent claim

abandoned.

8Enmer son assuned, for purposes of his pretrial notionto dismss
on Commer ce O ause grounds, that the pistol hadtraveledinto Texas in
interstate or foreign comerce at sone tine prior to his Cctober 10,
1997, purchase of it in Texas. The governnent |ikew se so assuned.
Nei t her party al |l eged, the record does not reflect, and the district
court made no finding as to, when suchtravel ininterstate or foreign
conmer ce occurred.

Enmer son di d not cont end bel ow, and does not cont end on appeal , that
t he pi stol had not traveledininterstate or forei gn commerce after the
1994 enact nent of the current version of § 922(g)(8). W al so note that
Emerson’ s 1997 pur chase of the pi stol was apparently froma federally
i censed firearns deal er, al though any possi bl e rel evance of that tothe
i ssue of congressional Conmerce Cl ause power has not been raised by
ei ther party here or below. See United States v. Lopez, 2 F. 3d 1342,
1348 &n. 9 (5th Cr. 1993), affirnmed, 115S. . 1624 (1995). Enerson’s
Comrerce Cl ause chal | enge as present ed bel ow and on appeal, and the
governnment’ s and the district court’s response thereto, does not address
ei ther of those matters, and we do not address either of them Enerson
has not denonstrated error in the district court’s denial of his
pretrial notion to dism ss under the Commerce C ause.

Even assum ng, as we do, that the instant firearmtraveled in
i nterstate conmerce after the Septenber 1994 enact nent of § 922(g) (8),
and t hough we ar e bound by our prior precedent, it neverthel ess appears
to us that the foundi ng generation would have regarded as clearly
illegitimte any construction of the Commerce C ause which al |l owed
federal prohibition of nmere passive, non-conmmercial, personal possession
of afirearmacquiredin accordancew thfederal (as well as state) | aw
whi ch thereafter always remained within the state in which it was
acqui r ed.
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V. Second Anmendnent

The Second Anendnent provides:

“A well regulated Mlitia, being necessary to the

security of afree State, the right of the people to keep

and bear arns, shall not be infringed.”

A | ntroduction and Overvi ew of Second Anendnent Mbdel s

The district court held that the Second Anendnent recogni zes
the right of individual citizens to owmn and possess firearns, and
decl ared that section 922(g)(8) was unconstitutional on its face
because it requires that a citizen be disarnmed nerely because of
being subject to a “boilerplate [donestic relations injunctive]
order with no particularized findings.” Enmerson, 46 F. Supp.2d at
611. The governnent opines that stare decisis requires us to
reverse the district court’s enbrace of the individual rights
nodel . Amici for the governnment argue that even if binding
precedent does not require reversal, the flaws in the district
court’s Second Anendnent anal ysis do.

In the | ast few decades, courts and comrentators have of fered
what may fairly be characterized as three different basic
interpretations of the Second Anmendnent. The first is that the
Second Anendnent does not apply to individuals; rather, it nerely

recogni zes the right of a state to armits mlitia.® This “states

°See M chael A Bellesiles, The Second Arendnent in Action, 76
CH.-KENTL. REV. 61 (2000); Carl T. Bogus, The Hi story and Politics of
Second Anmendnent Schol arship: APrinmer, 76 CH.-KeENTL. ReEv. 3 (2000);
Carl T. Bogus, The H dden Hi story of the Second Arendnent, 31 U C. Davis
L. Rev. 309 (1998); Keith A. Ehrman & Dennis A Henigan, The Second
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rights” or “collective rights” interpretation of the Second

Anendnent has been enbraced by several of our sister circuits. 1

Amrendnent inthe Twentieth Century: Have You Seen Your MIlitia Lately?,

15 U Davton L. Rev. 5 (1989); Paul Finkelman, “A Well Regul ated
MIlitia”: The Second Anendnent i n Hi storical Perspective, 76 CH . - KENT
L. Rev. 195 (2000); Steven J. Heyman, Natural Rights and the Second
Amendnent, 76 CH .- KENTL. Rev. 237 (2000); H R chard Willer &WIIliam
G Merkel, The Second Anendnent i n Context: The Case of the Vani shi ng
Predicate, 76 CH.-KeNnT L. Rev. 403 (2000).

Not every proponent of this nodel conceives of it inexactly the
sane way. For exanple, Heyman and Willer argue that the Second
Amendnent sinply guarantees that the federal governnent will not do
anything to destroy the mlitia.

0'n Love v. Pepersack, 47 F. 3d 120, 122 (4th Cr. 1995), acitizen
brought suit under 42 U.S.C. 8§ 1983 against state officials for
violating, inter alia, her Second Anendnent rights by denying her
application to purchase a handgun. After stating that “[t] he Second
Amendnent does not apply tothe states,” id. at 123, the court goes on
t o observe that “t he Second Anendnent preserves a col |l ective, rather

than individual, right.” Id. at 124.
InUnited States v. Warin, 530 F. 2d 103, 106 (6th Gr. 1976), al so
di scussed in note 19, infra, the Sixth Crcuit stated: “‘Since the

Second Anendnent right “to keep and bear Arns” applies only tothe right
of the Statetomaintainamlitiaandnot totheindividual’ sright to
bear arns, there can be no serious claimto any express constitutional
right of anindividual topossessafirearm’” Id. (quoting Stevens v.
United States, 440 F.2d 144, 149 (6th Cr. 1971)).

InGllespiev. Gty of Indianapolis, 185 F. 3d 693 (7th Gr. 1999),
a policeofficer convicted of a msdeneanor crinme of donestic viol ence
was fired because, under 18 U S.C. 8§ 922(g)(9), he could no | onger
possess a firearmand was, as aresult, unable to performhis duties.
He brought suit against the city officials and challenged the
constitutionality of 8 922(g)(9) on, inter alia, Second Amendnent
grounds. The Seventh Circuit rejectedthe chall enge, notingthat the
Second Anendnent’ s i ntroductory cl ause “suggests” that it “i nures not
totheindividual but tothe peoplecollectively, its reach extendi ng
sofar asis necessary to protect their conmmoninterest in protection
byamlitia.” Id. at 710. Despitethe collective nature of the Second
Amendnent, the court found the plaintiff had standing to nount his
Second Anendnent chal l enge. 1d. at 711. The court al so said that the
Second Anendnent was not vi ol at ed because under no “pl ausi bl e set of
facts” would “the viability and efficacy of state mlitias . . . be
under mi ned by prohibiting those convicted of perpetrating donestic
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The governnent commended the states’ rights view of the Second
Amendnent to the district court, urging that the Second Anendnent
does not apply to individual citizens.

Proponents of the next nodel admt that the Second Amendnent
recogni zes sone | imted species of individual right. However, this
supposedly “individual” right to bear arnms can only be exercised by
menbers of a functioning, organi zed state mlitia who bear the arns
while and as a part of actively participating in the organi zed
mlitia s activities. The “individual” right to keep arnms only
applies to nenbers of such a mlitia, and then only if the federal
and state governnents fail to provide the firearns necessary for
such mlitia service. At present, virtually the only such
organi zed and actively functioning mlitia is the National Guard,
and this has been the case for many years. Currently, the federal
gover nnment provides the necessary inplenents of warfare, including
firearnms, to the National Guard, and this |ikew se has | ong been
the case. Thus, under this nodel, the Second Anendnent poses no

obstacle to the whol esal e di sarmanent of the Anerican people. A

vi ol ence frompossessi ng weapons i n or affectinginterstate conmerce.”
| d.

H ckman v. Bl ock, 81 F.3d 98, 99 (9th G r. 1996), invol ved anot her
8§ 1983 suit by a citizen against state officials who denied his
applicationfor aconceal ed weapons permt. The Nnth Crcuit decided
to“followour sister circuitsinholdingthat the Second Anendnent i s
aright held by the states, and does not protect the possession of a
weapon by a privatecitizen.” 1d. at 101. Thus, the plaintiff’s |ack
of standi ng was di spositive, thoughthe court didnotethat the Second

Amendnent “is not incorporated against the states.” 1d. at 103 n. 10.
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nunber of our sister circuits have accepted this nodel, sonetines
referred to by commentators as the sophisticated collective rights

nodel . 1! On appeal the governnent has abandoned the states’ rights

Y'n Cases v. United States, 131 F.2d 916, 923 (1st Cir. 1942),
al so discussedinnote 19, infra, the First CGrcuit concludedthat the
Second Anendnent was not i nfringed because t here was no evi dence t hat
the defendant “was or ever had been a nenber of any mlitary
organi zati on or that his use of the weapon. . . was in preparation for
amlitary career” and the evi dence showed he was “on afrolic of his
own and w thout any thought or intention of contributing to the
efficiency of thewell regulated mlitia.” Id. WiletheFirst Grcuit
did not explicitly adopt the sophisticatedcollectiverights nodel, its
analysis is in many respects consonant with it.

In United States v. Rybar, 103 F. 3d 273, 286 (3d Cir. 1996), the
Third Grcuit heldthat Rybar’s nenbershipinthe general, unorgani zed
mlitiaestablishedby 10 U.S.C. § 311(a) di d not cause hi s possessi on
of a machine gun to be so connected wwth mlitia activity that the
Second Anendnent applied. Wil e Rybar was not cl ear about whet her it
was adopting the states’ rights viewor the sophisticated collective
rights view, it seens nore consistent with the latter.

InUnited States v. Hale, 978 F. 2d 1016 (8th G r. 1992), the Ei ghth
Circuit found it unnecessarytocommt toeither the states’ rights or
t he sophi sticated col | ective rights nodel of the Second Anrendnent. The
court proclainedthat “[c]Jonsideringthis history, we cannot concl ude
t hat t he Second Anendnent protects the individual possessionof mlitary

weapons.” 1d. at 1019. Yet, the court went on to consi der whet her t he
def endant’ s act ual possessi on of machi ne guns was “reasonabl y rel at ed
tothe preservation of awell regulated mlitia.” Id. at 1020. Like

the Third Grcuit inRybar, the Eighth Crcuit heldthat nenbershipin
an unorganized mlitiadidnot satisfy the reasonabl erelationshiptest.
The court felt that unless the reasonable relationship test was
satisfied, it was “irrelevant” whether the Second Amendnent was
collective or individual innature. 1d. However, the court’sinquiry
into the nature of the defendant’s possessi on of the machi ne guns i s
nmore conpatible with the sophisticated collective rights nodel.
United States v. Oakes, 564 F. 2d 384 (10th Gr. 1977), issimlar
to Rybar. 1n QCakes the Tenth Crcuit first rebuffed the individual
ri ghts viewof the Second Anendnent, then rejected def endant’ s ar gunent
t hat, because he was “technical ly” a nenber of the Kansas mlitia, as
Kansas | awdefinedits mlitiatoinclude all abl e-bodiednalecitizens
bet ween ages 21 and 45, hi s possessi on of a machi ne gun preserved t he
effectiveness of the mlitia suchthat the Second Amendnent appl i ed.
The court di d not specify whet her t he Second Anendnent was an i ndi vi dual
right of extrenely |imted scope or whether it protected only states
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nmodel and now advocates the sophisticated collective rights nodel.

The third nodel is sinply that the Second Anmendnent recogni zes
the right of individuals to keep and bear arns. This is the view
advanced by Enerson and adopted by the district court. None of our
sister circuits has subscribed to this nodel, known by conment ators
as the individual rights nodel or the standard nodel. The
i ndi vi dual rights view has enjoyed <considerable academc

endorsenent, especially in the last two decades. ?

rat her thanindividual s; however, the court’s willingness to address the
defendant’s state mlitia argunent is nore in accord with the
sophi sticated collective rights nodel.

United States v. Wight, 117 F. 3d 1265 (11th Gr. 1997), issimlar
to, and relied upon, Hale. The court held that the defendant’s
menbershipin Georgia s “unorgani zed mlitia”(definedas all abl e-bodi ed
mal es bet ween ages 17 and 45 not inthe organizedor retired mlitia-or
nati onal guard-or onthe reserve list) did not render his possessi on of
machi ne guns and pi pe bonbs sorelated to the preservation of a well
regulated mlitiathat it was necessary t o det erm ne whet her t he Second
Amendnent “creates” acollectiveor individual right. 1d. at 1273-74
& n.18. The court also stated that “[t]he possibility that in
respondingtoafuturecrisis state authorities m ght seek the ai d of
menbers of the unorganized mlitia does not speak to the mlitia's
current state of regulation.” Again, this approachis consistent with
t he sophisticated states’ rights nodel.

For further discussion of the sophisticated collective rights
nmodel , see Robert J. Cottrol & Raynond T. D anond, The Fifth Auxiliary
Ri ght, 104 YALEL. J. 995, 1003-1004 (1995) and Nel son Lund, The Ends of
Second Anmendnent Jurisprudence: Firearns Disabilities and Donestic
Vi ol ence Restraining Orders, 4 Tex. Rev. L. & Pa.. 157, 184-86 (1999).

2See  Scott Bursor, Toward a Functional Framework for
Interpreting the Second Anendnent, 74 Texas L. Rev. 1125 (1996);
Robert J. Cottrol & Raynond T. Dianond, The Fifth Auxiliary Ri ght,
104 YALE L. J. 995 (1995); Robert Dowl ut, The Right to Arns: Does
the Constitution or the Predilection of Judges Reign?, 36 OKLA. L.
Rev. 65 (1983); Stephen P. Hal brook, The Ri ght of the People or the
Power of the State: Bearing Arns, Arming MIlitias, and the Second
Amendnent, 26 VAL. U. L. Rev. 131 (1991); Stephen P. Hal brook, What
the Franmers Intended: A Linguistic Analysis of the Right to “Bear
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W now turn to the question of whether the district court
erred in adopting an individual rights or standard nodel as the
basis of its construction of the Second Amendnent.

B. Stare Decisis and United States v. Ml ler

The governnent steadfastly nmaintains that the Suprene Court’s
decisionin United States v. Mller, 59 S.C. 816 (1939), nmandated
acceptance of the collective rights or sophisticated collective
rights nodel, and rejection of the individual rights or standard
nodel, as a basis for construction of the Second Amendment. We
di sagr ee.

Only in United States v. MIler has the Suprene Court rendered
any holding respecting the Second Anmendnent as applied to the

federal government.?!® There, the indictnent charged the def endants

Arms”, 49 LAw & CoNTEMP. ProBs. 151 (1986); Don B. Kates, Jr., The
Second Anendnent and the | deol ogy of Self-Protection, 9 ConsT. Cowm
87 (1992); Don B. Kates, Jr., Handgun Prohi bition and the Oi gi nal
Meani ng of the Second Anendnent, 82 McH. L. Rev. 204 (1983); Sanford
Levi nson, The Enbarrassing Second Anendnent, 99 YaE L. J. 637
(1989); Nelson Lund, The Ends of Second Amendnent Juri sprudence:
Firearns Disabilities and Donestic Violence Restraining Orders, 4
Tex. Rev. L. & Pa.. 157 (1999); Nel son Lund, The Past and Future of
the Individual’s Rght to Arns, 31 Gao L. Rev. 1 (1996); denn H
Reynolds, A Critical CGuide to the Second Anendnent, 62 TENN. L. REv.
461 (1995); Robert E. Shal hope, The Ideological Oigins of the
Second Anendnent, 69 J. AM HisT. 599 (1982); WIIliam Van Al styne,
The Second Anendnent and the Personal Right to Arns, 43 Due L. J.
1236 (1994); Eugene Vol okh, The Conmonpl ace Second Anmendnent, 73
N.Y.U L. Rev. 793 (1998).

Bln United States v. Crui kshank, 23 L. Ed. 588 (1875), the Court
hel d t hat t he Second Amendnent “is one of the anmendnents that has no
ot her effect thantorestrict the powers of the Nati onal Governnent.”
ld. at 592. InPresser v. Illinois, 6 S.C. 580, 584 (1886), the Court,
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wth transporting in interstate comerce, from lahoma to
Arkansas, an unregistered “Stevens shotgun having a barrel |ess
than 18 inches in length” wthout having the required stanped
written order, contrary to the National Firearns Act. The
defendants filed a denurrer challenging the facial validity of the
indictnment on the ground that “[t]he National Firearns Act

offends the inhibition of the Second Anmendnent,” and “[t]he
District Court held that section 11 of the Act [proscribing
interstate transportation of a firearm as therein defined, that
| acked registration or a stanped order] violates the Second
Amendnent. It accordingly sustained the demurrer and quashed the

indictment.” 1d. at 817-18. The governnent appeal ed, and we have

reaffirm ng Crui kshank and citing Barron v. Baltinore, 8 L. Ed. 672
(1833), heldthat the Second “anendnent isalimtationonly uponthe
power of congress and t he nati onal governnent, and not upon t hat of the
state.” And, inMIler v. Texas, 14 S.Ct. 874 (1894), the Court hel d,
wWth respect to “the second and fourth anendnents” that “the
restrictions of these anmendnents operate only uponthe federal power,
and have no ref erence what ever to proceedings instatecourts,” citing
Barron v. Baltinore and Crui kshank. As these hol dings all cane wel |
before the Suprene Court began the process of incorporating certain
provi sions of the first ei ght anendnents i ntothe Due Process O ause of
t he Fourteenth Anendnent, and as they ultimtely rest on arationale
equal |y applicableto all those anendnents, none of t hemestabl i shes any
princi ple governing any of the issues now before us.

¥The Court’ s opi nion quotes the entireindictnent, id. at 816, and
I i kew se quotes all the rel evant provisions of the Nati onal Firearns Act
(thencodifiedat 26 U.S.C. 88 1132 et seq.), includingthe definition
(inits section 1) of a “firearnf as including “a shotgun or rifle
having a barrel of |less than eighteen inches in length.” [|d. n.1.
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exam ned a copy of its brief.® The MIler defendants neither filed
any brief nor nade any appearance in the Suprene Court.

The governnment’s Suprene Court brief “[p]relimnarily” points
out that:

“. . . the National Firearns Act does not apply to al

firearms but only to a limted class of firearns. The

term‘firearm is definedin Section 1 of the Act. . . to

refer only to ‘a shotgun or rifle having a barrel of |ess

than 18 inches in length, or any other weapon, except a

pi stol or revol ver, fromwhich a shot is di scharged by an

expl osive i f such weapon i s capabl e of bei ng conceal ed on

the person, or a machine gun, and includes a nmuffler or

silencer for any firearm whether or not such firearmis

included within the foregoing definition.”” (id. at 6).
In this connection the brief goes on to assert that it is
“i ndi sputabl e that Congress was striking not at weapons intended
for legitimate use but at weapons which form the arsenal of the
gangster and the desperado” (id. at 7) and that the National
Firearns Act restricts interstate transportation “of only those
weapons which are the tools of the crimnal” (id. at 8).

The governnent’s brief thereafter nmakes essentially two | egal

argunents.

First, it contends that the right secured by the Second

15The demurrer further urged that the National Firearns Act was
al so unconstitutional because it was “not a revenue neasure but an
attenpt to usurp police power reservedtothe States.” MIler at 817.
The di strict court didnot address this contention. The Suprene Court
dismssedit as “plainly untenable,” citing Sonzi nksky v. United States,
57 S. . 554 (1937), and several cases “under the Harrison Narcotic
Act,” including Ngrov. United States, 48 S.Ct. 388 (1927). Ml er at
818. The governnent’s brief addressed only the i ssue of whet her section
11 of the National Firearnms Act contravened the Second Anmendnent.
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Amendnent is “only one which exists where the arns are borne in the
mlitia or some other mlitary organi zation provided for by | aw and
intended for the protection of the state.” Id. at 15. This, in
essence, is the sophisticated collective rights nodel.

The second of the governnment’s two argunents in Mller is
reflected by the follow ng passage fromits brief:

“Whi |l e sone courts have said that the right to bear arns
i ncl udes the right of the individual to have themfor the
protection of his person and property as well as the
ri ght of the people to bear themcollectively (People v.
Brown, 253 Mch. 537; State v. Duke, 42 Tex. 455), the
cases are unaninous in holding that the term “arns” as
used in constitutional provisions refers only to those
weapons which are ordinarily used for mlitary or public
def ense purposes and does not relate to those weapons
whi ch are commonly used by crimnals. Thus in Aynette v.
State [2 Hunph., Tenn. 154 (1840)], supra, it was said
(p. 158):

“As the object for which the right to keep and

bear arns is secured, is of general and public

nature, to be exercised by the people in a

body, for their common defence, so the arns,

the right to keep which is secured, are such

as are usually enployed in civilized warfare,

and that <constitute the ordinary mlitary

equi pnent. |f the citizens have these arns in

their hands, they are prepared in the best

possi ble manner to repel any encroachnents

upon their rights by those in authority. They

need not, for such a purpose, the use of those

weapons which are usually enployed in private

broils, and which are efficient only in the

hands of the robber and the assassin. These

weapons would be useless in war. They could

not be enpl oyed advantageously in the common

defence of the citizens. The right to keep

and bear them is not, therefore, secured by

the constitution.”” (Id. at 18-19).1

18The government’s M1l er brief (pp. 12-14) al so quotes at | ength
fromAynette at pp. 156-57 as background support for its first argunent
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The governnment’s M| ler brief then proceeds (at pp. 19-20) to cite
various ot her state cases, and Robertson v. Baldwin, 17 S.C. 326,

329 (1897),' in support of its second argunment, and states:

(nanel y t hat the Second Anrendnent protects arns bearing only where it
occurs during actual mlitia service). However, while sone of the
Aynette | anguage quoted tends i nthat direction, the actual hol di ng of
t hat case appearstorest onthe basis statedinthe quotation set out
inthe text above. In Aynette the def endant appeal ed hi s convi cti on of
violating the statute making it a m sdeneanor to “wear any bow e kni fe

under his clothes, or . . . conceal ed about his person.” The
evi dence showed t hat t he def endant, with “a bow e-knife conceal ed under
his vest,” went into a hotel |ooking for an individual he said he
intendedto kill. He contended on appeal that the conviction viol ated
t he provi si on of the Tennessee constitution declaring “that the free
white men of this State have aright to keep and bear arns for their
common def ence.” The court enphasi zed t he presence and si gni fi cance of
the word “common.” But al though it was obvi ous fromthe facts recited
t hat t he def endant was not engaged i n any character of mlitia service
on the occasionin question, but was rather engaged only inanentirely
personal activity of his own, the Aynette court did not nmake this a
ground for its decision. Rather, it appears to have affirnmed on the
basis that [t]he Legislature. . . havearight toprohibit the wearing
or keepi ng weapons . . . which are not usual incivilizedwarfare, or
woul d not contribute to the commopn defence” and, alternatively, that
“the Legi sl ature may prohi bit such manner of wearing [arns] as woul d
never be resorted to by persons engaged i nthe common defence.” 1d. at
159.

Yl'n Robertson the Court, in upholdingthe constitutionality of the
federal statute authorizingthe apprehension, inprisonnment and return
of deserting nerchant seanen, stated, inthe passage obviously  referred
to in the governnent’s MIler brief, as follows (17 S.C. at 329):

“. . . thefirst 10 anendnents to the constitution, comonly

known as the ‘Bill of Rights,’” were not intendedtolay down

any novel principles of governnent, but sinply to enbody

certainguaranties and i munities which we had i nherited from

our English ancestors, and whi ch had, fromtine i menori al ,

been subj ect to certainwell-recogni zed exceptions, arising

fromthe necessities of the case. In incorporating these

principlesintothe fundanental | aw, there was nointention

of disregarding the exceptions, which continued to be

recogni zed as i f they had been fornal | y expressed. Thus, the

freedom of speech and of the press (article 1) does not
permt the publication of |ibels, bl asphenous or indecent
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“That the foregoi ng cases concl usively establish that the

Second Anendnent has relation only to the right of the

peopl e to keep and bear arns for | awful purposes and does

not conceivably relate to weapons of the typereferred to

in the National Firearns Act cannot be doubted. Sawed-

of f shotguns, sawed-off rifles and machine guns are

cl early weapons which can have no legitinmate use in the

hands of private individuals.”

Thereafter, the governnent’s brief inits “conclusion” states:
we respectfully submt that Section 11 of the Nationa

Firearns Act does not infringe ‘the right of the people to keep and

bear arns’ secured by the Second Anendnent.”

MIller reversed the decision of the district court and
“remanded for further proceedings.” 1d. at 820. W believe it is
entirely clear that the Suprene Court decided MIler on the basis
of the governnment’s second argunent -t hat a “shotgun havi ng a barrel

of less than eighteen inches in length” as stated in the National

Firearns Act is not (or cannot nerely be assuned to be) one of the

articles, or other publicationsinjuriousto public norals
or private reputation; the right of the people to keep and
bear arns (article 2) is not infringed by | aws prohibiting
the carrying of conceal ed weapons; the provision that no
person shall be twi ce put in jeopardy (article 5) does not

prevent a second trial, if upon the first trial the jury
failed to agree, or if the verdict was set asi de upon the
defendant’ s notion . . . nor does t he provision of the sane

articlethat noone shall be aw tness agai nst hinself i npair
his obligationtotestify, if a prosecution agai nst hi mbe
barred by the |lapse of time, a pardon, or by statutory
enactnment . . . Nor does the provisionthat an accused person
shal | be confronted with the witnesses agai nst hi mprevent
t he adm ssi on of dyi ng decl arati ons, or the depositions of
W t nesses who have di ed since the forner trial.” (enphasis
added)

The MIler opinion cites Robertson. Mller, 59 S.Ct. at 820 n. 3.
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“Arms” which the Second Anendnent prohibits infringenent of the
right of the people to keep and bear—-and not on the basis of the
governnent’s first argunent (that the Second Arendnent protects the
right of the people to keep and bear no character of “arns” when
not borne in actual, active service in the mlitia or sonme other
mlitary organi zation provided for by law’). M/l ler expresses its
hol di ng as foll ows:

“I'n the absence of any evidence tending to show that

possession or use of a ‘shotgun having a barrel of |ess

than eighteen inches in length® at this tine has sone

reasonabl e rel ationship to the preservation or efficiency

of a well regulated mlitia, we cannot say that the

Second Anendnent guarantees the right to keep and bear

such an instrunment. Certainly it is not within judicial

notice that this weapon is any part of the ordinary

mlitary equi pnment or that its use could contribute to

the common def ense. Aynette v. State of Tennessee, 2

Hunph., Tenn. 154, 158.” 1d. at 818 (enphasis added).
Note that the cited page of Aynette (p. 158) is the page fromwhich
the governnent’s brief quoted in support of its second argunent
(see text at call for note 16 supra).?!®

Nowhere in the Court’s MIller opinion is there any reference
to the fact that the indictnment does not renotely suggest that

either of the two defendants was ever a nenber of any organized,

active mlitia, such as the National Guard, much | ess that either

8\W¢ al so observe that the M Il er opinion’ s above reference in
quotati on marks to a shotgun “* having a barrel of | ess than ei ghteen
inches in length’” is a quotation fromsection 1 of the Nationa
Firearns Act, not fromthe indictnment (whichrefersto “a doubl e barrel
12- gauge Stevens shotgun having a barrel less than 18 inches in
| ength”).
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was engaged (or about to be engaged) in any actual mlitary service
or training of such a mlitia unit when transporting the sawed-of f
shotgun from Cklahoma into Arkansas. Had the lack of such
menber shi p or engagenent been a ground of the decision in MIller,
the Court’s opinion would obviously have nade nention of it. But

it did not.?°

S\W¢ not e t hat Justice Thomas, in his concurringopinioninPrintz
V. United States, 117 S. . 2365, 2386 n. 1 (1997), remarked that “[i]n
MIler, we determ ned that the Second Anendnent did not guarantee a
citizen' s right to possess a sawed- of f shot gun because t hat weapon had
not been shown to be ‘ordinary mlitary equipnment’ that could
‘contributetothe common defense.’” The Court di d not, however, attenpt
to define, or otherw se construe, the substantive right protected by the
Second Anmendnent.”

Further, in Cases v. United States, 131 F. 2d 916, 922 (1st G r.
1942), the First Grcuit interpretedMIller asrestingentirely onthe
type of weapon involved not having any reasonable relationship to
preservation or efficiency of a well regulated mlitia. The Cases
court, however, stated that “we do not feel that the Suprene Court in
thiscase[MIller] was attenptingto fornul ate a general rul e applicabl e
toall cases. Therule whichit | aiddown was adequate to di spose of
the case before it and that we think was as far as the Suprene Court
intended to go.” 1d., 131 F.2d at 922. Cases thereafter observes:

“Considering the many vari able factors bearing upon the

gquestionit seens to us inpossibleto fornul ate any general

test by whichtodetermnethelimts inposed by the Second

Amendnent but that each case under it, |i ke cases under the

due process cl ause, nust be decided onits own facts and the

line between what is and what is not a valid federal

restriction pricked out by deci ded cases fal ling on one si de

or the other of the line.” Id.

Cases t hen goes on, without further anal ysis or citation of authority,
to concl ude that although the weapon there involved (a .38 cali ber
revol ver) “may be capable of mlitary use, or . . . famliaritywthit
: of value in training a person to use a conparabl e weapon of
mlitary type,” neverthel ess the Second Anendnent was not infringed
because “there i s no evi dence t hat t he appel | ant was or ever had been
a nenber of any mlitary organi zati on or that his use of the weapon .
. . wasinpreparationfor amlitary career” but he was rat her “sinply
on a frolic of his owm and w thout any thought or intention of
contributingtothe efficiency of thewell regulated mlitiawhichthe
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Nor do we believe that any other portion of the MI I er opinion
supports the sophisticated collective rights nodel

Just after the above quoted portion of its opinion, the Ml ler
court continued in a separate paragraph initially quoting the
mlitia clauses of article 1, 8 8 (clauses 15 and 16)% and
concl udi ng:

“Wth obvious purpose to assure the continuation and

render possible the effectiveness of such forces

[mlitia] the declaration and guarantee of the Second
Amendnent were made. |t nust be interpreted and applied

Second Anendnent was designed to foster . . . .” |d. at 922-23.

InUnited States v. Warin, 530 F. 2d 103 (6th G r. 1976), the court
(rejecting a Second Arendnent chal | enge to a conviction for possessing
an unregi stered 7 %i nch barrel submachi ne gun contrary to t he Nati onal
Firearns Act), though concludi ng that “*the Second Anendnent right’ ‘to
keep and bear arns’ appliesonlytotheright of the Stateto naintain
amlitiaandnot totheindividual’sright tobear arns,’” nevert hel ess
recogni zed t hat this concl usi on was not based on M|l er, statingthat
Ml ler “didnot reach t he questi on of the extent to whi ch a weapon whi ch
is ‘“part of the ordinary mlitary equi pnent’ or whose ‘use could
contributetothe commopn def ense’ may be regul at ed” and agreeingw th
Cases “that the Suprenme Court did not lay down a general rule in
Mller.” 1d., 530 F.2d at 105-06. The court also stated that the
Second Anendnent, even if it protected individual rights, “does not
constitute an absolute barrier to the congressional regul ation of
firearns,” noting that “even the First Anendnent has never been treated
as establishing an absol ute prohibition against |imtations on the
rights guaranteed therein.” 1d. at 107.

2Article 1, 8 8 commences “The Congress shall have Power,” and
states in clauses 15 and 16:

“To provide for callingforththe Mlitiato executethe Laws

of the Union, suppress Insurrections and repel |nvasions;

To provide for organi zing, arm ng, and disciplining, the

MIlitia, and for governing such Part of them as nay be

enpl oyed inthe Service of the United States, reservingto

the States respectively, the Appoi ntment of the Oficers, and

the Authority of training the MIlitia according to the

di sci pline prescribed by Congress;”
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with that end in view” 1d. at 818.
MIler then proceeds to discuss what was neant by the term
“mlitia,” stating in part:

“The signification attributedtothetermMIitia appears
from the debates in the Convention, the history and
| egi slation of Colonies and States, and the witings of
approved comentators. These show plainly enough that
the Mlitia conprised all males physically capable of
acting in concert for the commpbn defense. :
ordinarily when called for service these nen were
expected to appear bearing arnms supplied by thenselves
and of the kind in comon use at the tine.

“The Anerican Colonies Inthe 17th Century,” Osgood, Vol.
1, ch. XIll, affirns in reference to the early system of
def ense in New Engl and-

“I'n all the colonies, as in England, the mlitia system
was based on the principle of the assize of arnms. This

inplied the general obligation of all adult nmale
inhabitants to possess arns, and, wth certain
exceptions, to cooperate in the work of defence.’” 1d. at

818 (enphasi s added).

“The General Court of Massachusetts, January Session 1784

(Laws and Resolves 1784, c. 55, pp. 140, 142), provided

for the organi zation and governnent of the Mlitia. It

directed that the Train Band should ‘contain all able

bodi ed nen, fromsixteen to forty years of age, and the

Alarm List, all other nen under sixty years of age, * *

*'7 Id. at 819 (enphasis added).
These passages fromM Il er suggest that the mlitia, the assurance
of whose continuation and the rendering possible of whose
ef fectiveness MIler says were purposes of the Second Amendnent,
referred to the generality of the civilian male inhabitants
t hroughout their lives from teenage years until old age and to
their personally keeping their own arnms, and not nerely to

i ndividuals during the tine (if any) they m ght be actively engaged
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in actual mlitary service or only to those who were nenbers of
speci al or select units.

We conclude that MIler does not support the governnent’s
collective rights or sophisticated collective rights approach to
t he Second Anendnent. | ndeed, to the extent that MIler sheds
light on the matter it cuts agai nst the governnent’s position. Nor
does the governnent cite any other authority binding on this panel

whi ch mandates acceptance of its position in this respect.?

2'The governnent relies on language in a footnote in Lewi s v.
United States, 100 S. Ct. 915, 921 n. 8 (1980), statingw th respect to
the then felon-in-possession statute (former 18 U S.C. App. 8
1202(a)(1)):

“These l egislativerestrictions onthe use of firearns are

nei t her based upon constitutionally suspect criteria, nor do

t hey trench upon any constitutionally protected liberties.

See United States v. Mller, . . ., 59 S . C. 816, 818 . . .

(1939) (the Second Anrendnent guar antees no ri ght to keep and

bear a firearm that does not have “sone reasonable

relationship to the preservation or efficiency of a well

regulated mlitia”).”

Thi s does not suggest a collectiverights or sophisticated collective
ri ghts approach to the Second Anendnent any nore than does Ml er
itself. W alsonotethat recognitionthat the Second Arendnent does
not prohibit |egislation such as forner 8 1202(a)(1) is in no way
i nconsi stent with anindividual rights nodel. See, e.g., Robertsonv.
Bal dwin, 17 S. Ct. 326, 329 (1897) (quoted in note 17, supra) (bill of
rights protections are not absol utes but subject to exceptions, sothe
First Anendnment does not permt the publicationof |ibels, the Second
Amendnent “is not infringed by |laws prohibiting the carrying of
conceal ed weapons, ” t he doubl e j eopar dy cl ause does not preclude retri al
wherethejury fails to agree, the confrontation cl ause does not excl ude
dyi ng decl arations, etc.). See al so Robert Dow ut, The Ri ght to Arns:
Does the Constitution or the Predil ection of Judges Reign?, 36 OuwalL.
Rev. 65, 96 (1983) (“Col oni al and English soci eties of the ei ghteenth
century, as well as their nodern counterparts, have excl uded i nfants,
idiots, lunatics, and felons [frompossessingfirearns].”); Stephen P.
Hal br ook, What t he Franers I nt ended: A Lingui stic Anal ysis of the Ri ght
to “Bear Arns”, 49 Law & Covtew. Proes. 151 (11986) (“violent crimnals,
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However, we do not proceed on the assunption that MIller actually
accepted an individual rights, as opposed to a collective or
sophisticated collective rights, interpretation of the Second
Anmendnment. Thus, MIller itself does not resolve that issue.??2 W
turn, therefore, to an analysis of history and wording of the
Second Anmendnent for guidance. |In undertaking this analysis, we
are mndful that alnost all of our sister circuits have rejected
any individual rights view of the Second Anendnent. However, it
respectfully appears to us that all or alnost all of these opinions
seemto have done so either on the erroneous assunption that Ml er
resol ved that issue or without sufficient articul ated exam nation

of the history and text of the Second Anendnent.

chil dren, and t hose of unsound m nd may be deprived of firearns . . .
.”); Don B. Kates, Jr., Handgun Prohi bition and the O gi nal Meani ng of
t he Second Anendnent, 82 Mci. L. Rev. 204, 266 (1983) (“Nor does it seem
t hat t he Founders consi dered fel ons withinthe conmon | awright to arns
or intended to confer any such right uponthem”). W further observe
that Lewi s present ed no Second Anendnent chal |l enge to the § 1202(a) (1)
conviction and the Second Anmendnent was not at issue there.

The governnment also cites in this connection our decisions in
United States v. WIllianms, 446 F. 2d 486 (5th Cr. 1971), and United
States v. Johnson, 441 F. 2d 1134 (5th G r. 1971), but these Nati onal
Fi rearns Act unregi st ered sawed- of f shot gun prosecuti ons do no nor e t han
apply MIler tovirtually identical facts and do not adopt or suggest
that M|l er adopted a collective rights or sophisticated collective
ri ghts approach to the Second Anendnent.

2There i s no contention here that the Beretta pi stol possessedis
a kind or type of weapon that is neither “any part of the ordinary
mlitary equi pnent” nor such “that its use could contribute to the
common def ense” withinthe |l anguage of MIler (nor that it i s otherw se
w t hinthe kind or type of weapon enbraced i nthe governnent’ s second
M1l 1ler argunent, e.g., “weapons which can have nolegitinmate useinthe
hands of private individuals” soasto be categorically excluded from
the scope of the Second Anmendnent under M Il er’s hol ding).
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C. Text

We begin construing the Second Anendnent by examning its
text: “[a] well regulated Mlitia, being necessary to the security
of a free State, the right of the people to keep and bear Arns,
shall not be infringed.” U S. ConsT. anend. |1

1. Subst anti ve Guarant ee
a. “Peopl e”

The states rights nodel requires the word “people” to be read
as though it were “States” or “States respectively.” This would
al so require a correspondi ng change in the balance of the text to
sonething like “to provide for the mlitia to keep and bear arns.”
That is not only far renoved fromthe actual wordi ng of the Second
Amendnent, but al so woul d be in substantial tension with Art. 1, §
8, d. 16 (Congress has the power “To provide for . . . armng

the mlitia. . ."). For the sophisticated collective rights
nmodel to be viable, the word “people” nust be read as the words
“menbers of a select mlitia”.? The individual rights nodel, of
course, does not require that any special or uniqgue neaning be
attributed to the word “people.” It gives the sane neaning to the

words “the people” as used in the Second Anendnent phrase “the

2As not ed bel owin our discussion of the history of the Second
Amendnent, many Anericans at thistinme not only feared a standi ng arny
but alsoaselect mlitia, amlitiaconprisedof only arelatively few
sel ected i ndi vi dual s (per haps t he youngest and fittest) who were nore
frequently and better trai ned and equi pped t han t he general , unor gani zed
mlitia. Suchaselect mlitiawould be anal ogous to today’ s Nati onal
Quard.
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right of the people” as when used in the exact sane phrase in the
contenporaneously submtted and ratified First and Fourth
Amendnent s.

There is no evidence in the text of the Second Anendnent, or
any other part of the Constitution, that the words “the people”
have a di fferent connotation within the Second Arendnent than when
enpl oyed el sewhere in the Constitution. |In fact, the text of the
Constitution, as a whole, strongly suggests that the words “the
peopl e” have precisely the sane neani ng within the Second Anrendnent
as without. And, as used throughout the Constitution, “the people”

have “rights” and “powers,” but federal and state governnents only

have “powers” or “authority”, never “rights.”? Mor eover, the

2See U.S. Const. Art. |, 81, d. 1 (“[a]ll legislative Powers
herein granted shall be vested in a Congress of the United States . .
"), Art 1, 88, . 16 (“reservingto the States respectively, the
App0|ntnent of the O ficers, and the Authority of tralnlng the Mlitia
according to the discipline prescribed by Congress.”); Art. Il, 81, d.
1 (“The executive Power shall be vested in a President of the United
States of Anerica.”); Art. 111, 81, d. 1 (“The judicial Power of the
United States, shall be vested in one suprene Court . . . .”); anend.
| (“Congress shall nmake no | awrespecti ng an est abl i shnment of religion,
or prohibitingthe free exercise thereof; or abridgingthe freedomof
speech, or of the press; or the right of the people peaceably to
assenbl e, andto petitionthe Governnent for aredress of grievances.”)
(enphasi s added); anend. |1 (“[a] well regulated MIlitia, being
necessary to the security of afree State, the right of the peopleto
keep and bear Arns, shall not beinfringed.”) (enphasi s added); anend.
|V (“The right of the people to be secure in their persons, houses,
papers, and effects, agai nst unreasonabl e searches and sei zures, shall
not be vi ol ated, and no Warrants shall i ssue, but upon probabl e cause,
supported by Cath or affirmati on, and particul arly descri bing the pl ace
to be searched, and the persons or things to be seized.”) (enphasis
added); anend. | X (“[t]he enunerationinthe Constitution, of certain
rights, shall not be construed to deny or di sparage ot hers retai ned by
the people.”); anmend. X (“[t]he powers not del egated to the United
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Constitution’s text |ikew se recognizes not only the difference
between the “mlitia” and “the people” but also between the
“mlitia” which has not been “call[ed] forth” and “the mlitia,
when in actual service.”?®

Qur view of the neaning of “the people,” as used in the
Constitution, is in harnony with the United States Suprene Court’s
pronouncenent in United States v. Verdugo- Urquidez, 110 S.Ct. 1056,
1060- 61 (1990), that:

““[T] he people’ seens to have been a termof art enpl oyed
in select parts of the Constitution. The Preanble
declares that the Constitution 1is ordained and
established by ‘the People of the United States.” The
Second Anmendnent protects ‘the right of the people to
keep and bear Arns,’ and the Ninth and Tenth Anendnents
provide that certain rights and powers are retained by

and reserved to ‘the people.’ VWhile this textual
exegesi s i s by no neans concl usive, it suggests that ‘the
peopl e’ protected by the Fourth Anmendnent, and by the
First and Second Anendnents, and to whom rights and
powers are reserved in the Ninth and Tenth Anendnents,
refers to a class of people who are part of a nationa
comunity or who have otherw se devel oped sufficient
connection with this country to be considered part of
that community.” (citations omtted)

States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”).

It is also plain that the First Congress knew full well howto
di stingui sh between “the people” and the states, e.g. anend. X

»See U.S. ConsT. Art. |, 88, A. 15 (“[t]o provide for calling
forth the MIlitia to execute the Laws of the Union, suppress
I nsurrections and repel Invasions”); anmend. V (“No person shall be
held to answer for a capital, or otherw se infanmous crine, unless
on a presentation or indictnent of a G and Jury, except in cases
arising in the land or naval forces, or in the Mlitia, when in
actual service in tine of War or public danger . . . .").
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Several other Suprene Court opinions speak of the Second
Amendnent in a manner plainly indicating that the right which it
secures to “the people” is an individual or personal, not a
col l ective or quasi-collective, right in the sane sense that the
rights secured to “the people” in the First and Fourth Anmendnents,
and the rights secured by the other provisions of the first eight
anmendnents, are individual or personal, and not collective or
quasi -col l ective, rights. See, e.g., Planned Parenthood v. Casey,
112 S. . 2791, 2805 (1992); More v. Cty of East Ceveland, 97
S.Ct. 1932, 1937 (1977);% Robertson v. Baldwin, supra (see
quotation in note 17 supra); Scott v. Sandford, 60 U S. (19 How.)
393, 417, 450-51, 15 L.Ed. 691, 705, 719 (1856). See also Justice

Bl ack’ s concurring opinion in Duncan v. Louisiana, 88 S.C. 1444,

26The ci ted portions of Casey and Moore quote with approval from
Justice Harlan’s dissenting opinionin Poev. Ulmn, 81 S.C. 1752,
1776-77 (1961), the foll owi ng passage (anong others), viz:

““ITT]he full scope of the liberty guaranteed by the Due

Process O ause cannot be foundinor |imted by the precise

ternms of the specific guarantees el sewhere providedinthe

Constitution. This ‘liberty’ is not a series of isolated

poi nts pricked out interns of the taking of property; the

freedomof speech, press, andreligion; theright to keep and

bear arns; the freedom from unreasonabl e searches and

sei zures; and so on.’”
The sane | anguage is quoted with approval in Justice Wiite's More
dissent. Id., 97 S. . at 1957-58. An earlier portion of the Casey
opi ni on speaks of rejecting the notion that Fourteenth Amendnent
“liberty enconpasses no nore than those ri ghts al ready guaranteed to the
i ndi vi dual agai nst federal interference by the express provisions of the
first eight Arendnents.” |d. at 2804-05 (enphasis added).
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1456 (1968). %

It appears clear that “the people,” as wused in the
Constitution, including the Second Anendnent, refers to individual
Aneri cans.

b. “Bear Arns”

Proponents of the states’ rights and sophisticated collective
rights nodels argue that the phrase “bear arns” only applies to a
menber of the mlitia carrying weapons during actual mlitia
servi ce. Chanpions of the individual rights nodel opine that “bear
arns” refers to any carrying of weapons, whether by a soldier or a
civilian. There is no question that the phrase “bear arns” may be
used to refer to the carrying of arns by a soldier or mlitiaman.

The i ssue i s whet her “bear arns” was al so commonly used to refer to

27Just i ce Bl ack’ s concurring opi ni on i n Duncan quot es w t h appr oval
a portion of the remarks of Senator Howard on i ntroduci ng t he Fourteenth
Amendnent for passage in the Senate, stating that its privil eges and
i mmuni ties clause should include:

“ t he personal rights guaranti ed and secured by the

first eight anmendnents of the Constitution; such as the

freedomof speech and of the press; the right of the people

peaceably to assenble and petition the Governnent for a

redress of grievances, aright appertainingtoeach and al |

t he people; theright to keep andto bear arns; theright to

be exenpted fromthe quartering of soldiers in a house

wi t hout t he consent of the owner; the right to be exenpt from

unr easonabl e sear ches and sei zures, and fromany search or

sei zure except by virtue of a warrant i ssued upon a for nal

oath or affidavit; the right of an accused person to be

i nformed of the nature of the accusati on agai nst him and hi s

right tobetriedbyaninpartial jury of the vicinage; and

also the right to be secure against excessive bail and

agai nst cruel and unusual punishnents.’”” 1d. at 1456

(enphasi s added).
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the carrying of arns by a civilian.

The best evidence that “bear arns” was primarily used to refer
tomlitary situations cones fromAynette v. State, 2 Hunph., Tenn.
154 (1840), a prosecution for carrying a concealed bow e knife.
The Suprene Court of Tennessee, in construing section 26 of its
declaration of rights, providing that “the free white nen of this
State have a right to keep and bear arns for their comon defence,”
st at ed:

“The 28t h section of our bill of rights provides ‘that no

citizen of this State shall be conpelled to bear arns

provided he will pay an equivalent, to be ascertained by
law.” Here we know that the phrase has amlitary sense,

and no other; and we nust infer that it is used in the

sane way in the 26th section, which secures to the

citizen the right to bear arns. A man in pursuit of

deer, elk, and buffaloes mght carry his rifle every day

for forty years, and yet it would never be said of him

that he had borne arns . ”

Unli ke the Tennessee constitution at issue in Aynette, the Second
Amendnent has no “for their common defence” | anguage and the United
States Constitution contains no provision conparable to section 28
of the Tennessee constitution on which the Aynette court relied.

Am ci supporting the governnent also cite other exanples of
state constitutional provisions allow ng a conscientious objector

to be excused from the duty of bearing arnms if he pays an

equi val ent so that another can serve in his place.?

2New Hanpshire’ s 1784 Constituti on contai ned such a provi si on and
Rhode I sl and’ s 1790 rati fi cati on conventi on proposed an anendnent to t he
United States Constitution that woul d have i ncl uded a consci enti ous
obj ector cl ause.
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However, there are nunerous instances of the phrase “bear
arns” being used to describe a civilian’s carrying of arns. Early
constitutional provisions or declarations of rights in at |east
sone ten different states speak of the right of the “people” [or
“citizen” or “citizens”] “to bear arns in defense of thensel ves [or
“hinmsel f”] and the state,” or equivalent words, thus indisputably
reflecting that under common usage “bear arns” was in no sense

restricted to bearing arms in nlitary service.? And such

2See ALA. ConsT. Art. 1, 8§23 (1819) (“Every citizenhas aright to
bear arns i n defense of hinself and the state.”); Cow. ConsT. Art. |,
8§ 17 (1818) (“Every citizen has a right to bear arns in defense of
himself and the State.”); IND. ConsT. Art. |, 8 20 (1816) (“That the
peopl e have aright to bear arns for t he defence of thensel ves and t he
State; and that themlitary shall be kept in strict subordinationto
thecivil power.”); Ky. Const. Art. 10, 123 (1792) (“That the ri ght of
thecitizens to bear arns i n defense of thensel ves and the State, shall
not be questioned”); McH ConsT. Art. |, 8 13 (1835) (“Every person has
a right to keep and bear arns for the defense of hinself and the
State.”); Mss. ConsT. ART. |, 8§23 (1817) (“Every citizen has aright to
bear arns, indefence of hinself andthe State.”); Mo. ConsT. Art. X,
8§ 3 (1820) (“That the peopl e have the ri ght peaceably to assenble for
their common good, and to apply to those vested with the powers of
governnent for redress of grievances by petition or renonstrance; and
that their right to bear arns i n def ense of t hensel ves and of the State
cannot be questioned.”); Od40ConsT. Art. VITI, §8 20 (1802) (“That the
peopl e have aright to bear arns for t he defense of thensel ves and t he
State; and as standing armes, in tinme of peace, are dangerous to
liberty, they shall not be kept up, andthat themlitary shall be kept
under strict subordinationtothecivil power.”); PA ConsT., Decl aration
of the Rights of the Inhabitants of the Commonwealth or State of
Pennsyl vania, Art. XIll (Septenber 28, 1776) (“That t he peopl e have a
right to bear arns for the defence of thensel ves and the state;”); PA
ConsT. Art. |, 821 (1790) (“The right of the citizens to bear ar ms in
def ense of thenselves and the State shall not be questioned.”); VT.
Decl aration of the Rights of the I nhabitants of the State of Vernont
Chp. 1 art. XV (July 8, 1777) (“That the people have a right to bear
arns for the defence of thensel ves and the State”) (note, Vernont was
clai med by New York, and was not recognized as a state until 1791).
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provi sions were enforced on the basis that the right to bear arns
was not restricted to bearing arns during actual mlitary service.
See Bliss v. Commonwealth, 13 Am Dec. 251, 12 Ky. 90 (Ky. 1822).

W also note that a mmnority of the delegates to the
Pennsyl vania ratification convention proposed the follow ng
amendnent to the Constitution:

“That the people have a right to bear arns for the

def ense of thenselves and their own state, or the United

States, or for the purpose of killing gane; and no | aw

shal | be passed for disarm ng the people or any of them

unless for crinmes commtted, or real danger of public

injury fromindividuals; and as standing armes in the

ti me of peace are dangerous to |liberty, they ought not to

be kept up; and that the mlitary shall be kept under

strict subordination to and be governed by the civil

powers.”
2 DOCUMENTARY Hi STORY OF THE RATIFI CATI ON OF THE CONSTI TUTION 623-24 (Meril |
Jensen ed., 1976). This is yet another exanple of “bear arns”
being used to refer to the carrying of arns by civilians for non-
mlitary purposes. Also revealing is a bill drafted by Thonas
Jefferson and proposed to the Virginialegislature by Janes Madi son
(the author of the Second Amendnent) on COctober 31, 1785, that
woul d i npose penal ti es upon those who violated hunting |l aws if they
“shall bear a gun out of his [the violator’s] inclosed ground
unl ess whilst performng mlitary duty.” 2 THE PAPERS OF THOWAS
JEFFERSON 443-44 (J.P. Boyd, ed. 1950). A simlar indication that
“bear arnms” was a general description of the carrying of arnms by

anyone is found in the 1828 edition of Wbster’'s Anerican

Dictionary of the English Language; where the third definition of
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bear reads: “[t]o wear; to bear as a mark of authority or
distinction, as, to bear a sword, a badge, a nane; to bear arns in
a coat.”

We conclude that the phrase “bear arns” refers generally to
the carrying or wearing of arns. It is certainly proper to use the
phrase in reference to the carrying or wearing of arns by a soldier
or mlitiaman; thus, the context in which “bear arns” appears may
indicate that it refers to a mlitary situation, e.g. the
conscientious objector clauses cited by amci supporting the
gover nnment . However, amci’s argunent that “bear arnms” was
excl usively, or even usually, used toonly refer to the carrying or

wearing of arns by a soldier or mlitiaman nust be rejected.* The

0\W al so observe that tointerpret state constitutional provisions
protecting the right of the citizen or the people to “bear arns” as
applying only where the individual is actively engaged in actual
mlitary service is necessarily to either (1) contenplate actua
mlitary service for that purposeasincludingmlitary service ot her
than that which is ordered or directed by the governnent; or (2)
construe the constitutional provisionas saying nonorethanthat the
citizenhas aright todothat whichthe state orders hi mto do and t hus
neither grants the citizenany right nor inany way restricts the power
of thestate. O course, thelatter difficultyis especially applicable
tothe theory that such state constitutional provisions grant rights
onlytothe state. Wiletwo (and only two) state courts (bothinthe
twentieth century) have seem ngly adopt ed t hat vi ew, those two deci si ons
do not appear to even recogni ze, nmuch less attenpt to justify, the
anomaly of construing a constitutional declaration of rights as
conferringrights only onthe state which had themanyway. See Gty of
Salinav. Blaksley, 72 Kan. 230, 83 P. 619 (Kan. 1905) (i n prosecution
for carryingapistol wwithincitylimts whileintoxicated, construing
bill of rights provision“that the peopl e have the right to bear arns
for their defense and security” as one which “refers to the peopl e as
a collective body” and which “deals exclusively wwth the mlitary.
I ndi vi dual rights are not consideredinthis section.”); Comopnwealth
v. Davis, 343 N E. 2d 847 (Mass. 1976) (i n prosecution for possessi on of
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appearance of “bear Arns” in the Second Anendnment accords fully
with the plain neani ng of the subject of the substantive guarantee,
“the people,” and offers no support for the proposition that the
Second Anendnent applies only during periods of actual mlitary
service or only to those who are nenbers of a select mlitia.
Finally, our view of “bear arns” as used in the Second Anmendnent
appears to be the sane as that expressed in the dissenting opinion
of Justice G nsburg (joined by the Chief Justice and Justices
Scalia and Souter) in Muscarello v. United States, 118 S.C. 1911
1921 (1998); viz:
“Surely a nost famliar neaning [of carrying a firearn]
is, as the Constitution’s Second Anmendnent (“keep and
bear Arns”) (enphasis added) and Bl ack’s Law Di ctionary,
at 214, indicate: “wear, bear, or carry . . . upon the
person or in the clothing or in a pocket, for the purpose
of being arned and ready for offensive or defensive
action in a case of conflict with another person.”
C. “Keep . . . Arns”

Nei t her the governnent nor am ci argue that “keep . . . Arns”

conmands a military connotation.® The plain neaning of the right

shotgun wth barrel | ess than 18 i nches | ong, provi sion of 8§ 17 of bil
of rights that “the people have aright to keep and bear arns for the
common defense” i s “not directedto guaranteeingindividual ownership
or possession of weapons;” while a “law forbidding the keepi ng by
i ndi viduals of arns that were used inthe mlitia service mght then
have interfered wth the effectiveness of themlitiaandthus of fended
theart. 17right . . . that situation no longer exists; our mlitia,
of which the backbone is the National Guard, is now equi pped and
supported by public funds.”).

31\We note that in Aynette, supra, the Tennessee Suprene Court, in
analyzing 8§ 26 of its bill of rights (“that thefree white men of this
State have aright to keep and bear arns for their comon defence”),
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of the people to keep arns is that it is an individual, rather than
a collective, right and is not |limted to keeping arns while
engaged in active mlitary service or as a nenber of a select
mlitia such as the National Guard.
d. Substantive Guarantee as a Wol e
Taken as a whole, the text of the Second Anmendnent’s
substantive guarantee is not suggestive of a collective rights or

sophi sti cat ed coll ective rights interpretation, and t he

construed differently the “keep” and the “bear” portions of that
section. Astothe “bear” aspect, the court | ookedto 8§ 28 of the bill
of rights (“no citizen of this State shall be required to bear arns
provi ded he w | | pay an equi val ent”) and opi ned t hat “bear” arns “has
amlitary sense.” It likewise saidthat in 8 26 “the arns the right
to keep whichis secured are such as are usual ly enployedincivilized
warfare” not “those weapons which are usually enployed in private
broils, and which are efficient only inthe hands of the robber and the
assassin.” Aynette thereafter observedthat asto “arns” of the type
covered by § 26:

“The citi zens have the unqualifiedright to keep t he weapon,

it being of the character before descri bed as bei ng i nt ended

by this provision. But theright to bear arnsis not of that

unqual i fied character. The citizens may bear themfor the

common def ence; but it does not foll owthat they may be bor ne

by an individual, nerely to terrify the people or for

purposes of private assassination. And, . . . the

Legi sl ature may prohi bit such manner of wearing as would

never be resorted to by persons engaged in the conmobn

defence.” (enphasis added)
This is consistent withthe Court’s earlier observationrespecting 8§ 26
that “al t hough thi s right nmust beinviolably preserved, yet it does not
followthat the Legi sl ature i s prohibited altogether frompassing | aws
regul ati ng the manner i n whi ch these arns nmay be enpl oyed.” (enphasis
added). A“mlitary” connotationis givento “bear” andto sone extent
to “arnms” but not to “keep.” Beyond such connection as nay ari se from
t he general type of weapon, no character of mlitary status or activity
what ever was required to conewithinthe protected right to “keep .
. arnms;” that right was “unqual ified;” though “the right to bear arns
is not of that unqualified character.”
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inplausibility of either such interpretation is enhanced by
consideration of the guarantee’s placenent within the Bill of
Ri ghts and the wording of the other articles thereof and of the
original Constitution as a whole.

2. Ef fect of Preanble

W turn now to the Second Anmendnent’s preanble: “A well-
regulated MIlitia, being necessary to the security of a free
State.” And, we ask ourselves whether this preanble suffices to
mandat e what woul d be an ot herw se i npl ausi bl e coll ective rights or
sophisticated collective rights interpretation of the anendnent.
We conclude that it does not.

Certainly, the preanble inplies that the substantive guarantee
is one which tends to enable, pronpote or further the existence,
continuation or effectiveness of that “well-regulated MIlitia”
which is “necessary to the security of a free State.” As the Court
said in Mller, imediately after quoting the mlitia clauses of
Article I, 8 8 (cl. 15 and 16), “[w]ith obvi ous purpose to assure
the continuation and render possible the effectiveness of such
forces the declaration and guarantee of the Second Anendnent were
made. ” Id., 59 S.C. at 818. We conclude that the Second
Amendnent’ s substantive guarantee, read as guarant eei ng i ndi vi dual
rights, may as so read reasonably be understood as being a
guarantee which tends to enable, pronote or further the existence,

continuation or effectiveness of that “well-regulated MIlitia”
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which is “necessary to the security of afree State.” Accordingly,
t he preanbl e does not support an interpretation of the anmendnent’s
substantive guarantee in accordance with the collective rights or
sophi sticated collective rights nodel, as such aninterpretationis
contrary to the plain neaning of the text of the guarantee, its
pl acenrent within the Bill of R ghts and the wordi ng of the other

articles thereof and of the original Constitution as a whol e. 32

%21t seens clear under |longstanding and generally accepted
principles of statutory construction, that, at | east where t he preanbl e
and the operative portion of the statute may reasonably be read
consistently with each ot her, the preanbl e may not properly support a
readi ng of the operative portion which would plainly be at odds with
what ot herwi se woul d be its cl ear neaning. See, e.g., Dnarris, ACGENERAL
TREATI SE ON STATUTES, 268, 269 (Wn Gould & Sons, 1871) (footnotes
omtted) (“The general purviewof astatuteis not, however, necessarily
to be restrai ned by any words introductory to the enacting cl auses.
Larger and stronger words i n t he enact nent part of a statute nmay extend
it beyond the preanble. If the enacting words are plain, and
sufficiently conprehensive to enbrace the m schief intended to be
prevented, they shall extendtoit, though the preanbl e does not warrant
the construction. . . . But though the preanbl e cannot control the
enacting part of astatute, whichis expressedin clear and unanbi guous
terms, yet, if any doubt ari se on the words of the enacting part, the
preanbl e may be resortedto, toexplainit. Intruth, it thenresolves
itself intoaquestionof intention; or inother words, recourse is had
tothe primary rul es of interpretation. For the words bei ng doubtful,
the preanbleis conparedtothe rest of the act, inorder tocollect the
intention of thelegislature, whether they neant it to extend to a case
i ke that wunder consideration.”); Sedgw ck, THE | NTERPRETATI ON AND
CONSTRUCTI ON OF STATUTES AND CONSTI TUTI ONAL LAW 43 ( Fred Rot hman & Co. 1980)
(reprint of 1874 editionw th notes) (“Inthe nodern English cases it
issaidthat the preanbl e may be used to ascertain and fi x t he subj ect
matter to which the enacting part isto be applied. So, the purviewor
body of the act may even be restrained by the preanble, when no
i nconsi stency or contradictionresults. But it is well settledthat
where the intention of the Legislature is clearly expressed in the
purview, the preanble shall not restrainit, although it be of nuch
narrower inport.”); Joel P. Bishop, COWENTAR ES ON THE WRI TTEN LAWS AND
THEI R | NTERPRETATION, 49 (Little, Brown, 1882) (footnotes omtted) (“As
show ng t he i nducenents to the act, it nay have a deci sive weight ina
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As observed in Mller, “the MIlitia conprised all nales
physi cal | y capabl e of acting in concert for the conmon def ense” and
“that ordinarily when called for service these nen were expected to
appear bearing arns supplied by thenselves.” 1d., 59 S.Ct. at 818.
MIler further notes that “*[i]n all the colonies. . . themlitia
systens . . . inplied the general obligation of all adult male

i nhabitants to possess arns.’” Id. (citation omtted).* There are

doubt ful case. But where the body of the statuteis distinct, it wll
prevail over a nore restricted preanble. . . . W look to this
introductory matter for the general intent of the | egislature, —-the
reasons and princi pl es upon which the | aw proceeds. So that, to the
extent to which these caninfluencetheinterpretation, the preanble
becones inportant. . . . Inthe wrds of El | enborough, C J.: ‘In avast
nunber of acts of Parlianent, although aparticular mschief isrecited
inthe preanbl e, yet thelegislative provisions extend far beyond the
m schi ef recited. And whet her the words shall be restrai ned or not nust
depend on a fair expositionof the particular statute ineach particul ar
case, and not upon any universal rule of construction.’”).

We al so observe the various particul ar provi sions of the bill of

rights of many early state constitutions contained introductory
justification clauses, usually inthe formof a general statenent of
political or governnental philosophy. Exanples are given in Vol okh,
COWONPLACE SECOND AMENDMENT, supra note 12, 794-95, 814-21. One such
exanpl e i s the provi sion of the NewHanpshire Constitution of 1784 (pt.
1, art. XVII) stating: “[i]ncrimnal prosecutions, thetrial of facts
inthevicinity where they happenis so essential tothe security of the
life, liberty and estate of the citizen, that no crine or of fence ought
tobetriedinany other county thanthat inwhichit is conmtted.
. .7 It woul d be absurd to construe this provisionto apply only when
a judge agrees with the defendant that trial of the case in another
county woul d I i kel y j eopardi ze that particul ar defendant’ s life, liberty
or estate.

33See al so SENATE SuBcowwt ON THE CONSTI TUTION OF THE COW TTEE ON THE
JuDI Cl ARY, 97 CONG., 2ND SESS., THE R GHT TO KEEP AND BEAR ARMS ( Comm  Pri nt
1982): “In 1623, Virginiaforbadeits coloniststotravel unl ess they
were ‘well armed” . . . In 1658 it required every househol der to have
afunctioningfirearmwithinhis house.” Id. at 9 (footnote omtted).

The MlitiaAct of 1792, enacted May 8, 1792, definedthemlitia
as “each and every free abl e-bodied whitemalecitizen. . . whois or
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frequent contenporaneous references to “a well-regulated mlitia”
bei ng “conposed of the body of the people, trained in arns.”3
Plainly, then, “a well-regulated MIlitia” refers not to a speci al
or select subset or group taken out of the mlitia as a whole but

rather to the condition of the mlitia as a whole, nanely being

shal | be of age ei ght een years, and under the age of forty-five years
. . .7 and required each to “provide hinself with a good nusket .
or wwth a good rifle. . .7 1 Stat. 271 (1792).
The nodern mlitia statute, 10 U. S.C. § 311 provides:

“(a) Themlitiaof the United States consists of all
abl e-bodi ed nal es at | east 17 years of age and, except as
provided in section 313 of title 32, under 45 years of age
who are, or who have nmade a declaration of intention to
becone, citizens of the United States and of fenal e citi zens
of the United States who are nenbers of the National Guard.

(b) The classes of the mlitia are—

(1) the organized mlitia, which consists of the
Nat i onal Guard and the Naval Mlitia; and

(2) the unorganized mlitia, which consists of the
menbers of the mlitia who are not nenbers of the Nati onal
GQuard or the Naval Mlitia.”

34“That t he Peopl e have a R ght to keep &to bear Arns; that a wel |
regul ated Mlitia, conposed of the Body of the Peopl e, trainedto Arns,
is the proper natural and safe Defence of a free State . . . .”
Ri chnond Anti federal Conmttee Proposed Bill of Rights, 8 17, reprinted
in Young, THE ORIG N OF THE SECOND AMENDMENT (2nd ed. 1995) (Gol den QGak
Books) (hereafter Young), at 390.

Virginia s proposedBill of Rightsincludedasimlar provision:
“That the people have a right to keep and bear arns; that a well -
regulated mlitia, conposed of the body of the peopletrainedto arnmns,
is the proper, natural, and safe defence of a free state. . . .” 3
Jonat han El | i ot, THE DEBATES IN THE SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON
OF THE FEDERAL CONSTI TUTI ON 659 (2d ed., 1836). North Caroli na proposed a
virtually identical provision, 4 Jonathan Elliot, THE DEBATES IN THE
SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON OF THE FEDERAL CONSTI TUTI ON 244 ( 2d
ed., 1836), as al so di d New Yor k, New York Convention, July 26, 1788,
reprinted in Young, supra, at 480-88.
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well disciplined and trained.® And, “Mlitia,” just like “well-
regulated Mlitia,” |likew se was understood to be conposed of the
peopl e generally possessed of arnms which they knew how to use
rather than to refer to sonme formal mlitary group separate and
distinct fromthe people at large.?* Madison also plainly shared
these views, as is reflected in his Federalist No. 46 where he
argued t hat power of Congress under the proposed constitution “[t]o
rai se and support Armes” (art. 1, 8 8, cl.12) posed no threat to
i berty because any such arny, if msused, “would be opposed [ by]
amlitiaamunting to near half amllion of citizens with arnms in
their hands” and then noting “the advantage of being arnmed, which
the Anericans possess over the people of alnost every other

nation,” in contrast to “the several kingdons of Europe” where “the

3“1t has been urged that they [standi ng arm es] are necessary to
provi de agai nst sudden attacks. Wuld not awell regulated mlitia,
duly trained to discipline, afford anple security?” The Inparti al
Exam ner, VIRG N A | NDEPENDENT CHRONI CLE, February 27, 1788, excerpt
reprinted in Young, supra, at 285.

“Awell regulated and disciplinedmlitia, isat all tines a good
objectionto the introduction of that bane of all free governnents-a
standing arny.” Governor John Hancock, NEWYORK JOURNAL, January 28,
1790, reprinted in Young, supra, at 731.

3¢See, e.g., DeBATES I N THE CONVENTI ON OF THE COMWWONWEALTH OF VIRG NI A,
reprintedin3J. ELLI OI, DEBATES I NTHE SEVERAL STATE CONVENTI ONS 425 ( 3d ed.
1937) (statenent of George Mason, June 14, 1788) (“Wo arethemlitia?
They consi st now of the whol e people....”); LETTERS FROMTHE FEDERAL FARMVER
TOTHE REPUBLI CAN 123 (W Bennett ed. 1978) (ascribed to Richard Henry Lee)
(“Ta] mlitia, when properly fornmed, are in fact the people
thenselves....”); Letter fromTench Coxe to t he Pennsyl vani a Gazette
(Feb. 20, 1778), reprinted i n THE DOCUMENTARY HI STORY OF THE RATI FI CATI ON OF
THE CONSTI TUTION(M m Supp. 1976) (“Who arethesem litia? are they not
ourselves.”) (enphasis in original).
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governnents are afraid to trust the people with arns.” The
Federal i st Papers at 299 (Rossiter, New Anerican Library). Plainly,
Madi son saw an arned people as a foundation of the mlitia which
woul d provide security for a “free” state, one which, |ike Arerica
but unli ke the “kingdons of Europe,” was not afraid to trust its
people to have their own arns.® The mlitia consisted of the
peopl e bearing their own arns when called to active service, arns
whi ch they kept and hence knew how to use. If the people were
di sarned there could be nomlitia (well-regul ated or ot herw se) as
it was then understood. That expresses the proper understandi ng of
the relationship between the Second Anmendnent’s preanble and its
substantive guarantee. As stated in Kates, Handgun Prohi bition and
the Oiginal Meaning of the Second Amendnent, supra note 12, “the
[ second] anendnent’s wording, so opaque to us, nade perfect sense
to the Franers: believing that a mlitia (conposed of the entire
peopl e possessed of their individually owned arns) was necessary
for the protection of a free state, they guaranteed the people’s

right to possess those arns.” |d. at 217-18. Simlarly, Cool ey,

S"Hami I ton in Federalist 29 |ikew se obviously considered the
mlitiaas being conposed of “the people at | arge,” though he di d not
beli eve such a force could be made very effective. He states that
“discipliningall of themlitia” wouldbe “futile,” requiring norethan
“anmonth” (obviously per year), andthat “[1]ittl e nore can reasonably
be ainmed at with respect to the people at large than to have them
properly armed and equi pped; and in order to see that this be not
neglected, it will be necessary to assenbl e themonce or twiceinthe
course of a year.” Hamlton therefore took the position that “the
proper establishnment of themlitia” alsorequired “the formati on of a
sel ect corps of noderate size.” The Federalist Papers, supra at 184-85.
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GENERAL PRINCIPLES OF ConsTITUuTIONAL LAw (Little, Brown, 1880; 1981
Rothman & Co. reprint) rejects, as “not warranted by the intent,”
an interpretation of the Second Arendnent “that the right to keep
and bear arns was only guaranteed to the MIlitia,” and states
“[t] he neaning of the provision undoubtedly is, that the people,
fromwhomthe mlitia nust be taken, shall have the right to keep
and bear arns; and they need no perm ssion or regul ation of |aw for
t he purpose. But this enables the governnment to have a well -
regulated mlitia; for to bear arns i nplies sonething nore than the
mere keeping; it inplies the learning to handle and use themin a
way that makes those who keep themready for their efficient use.”
ld. at 271. Much the sanme thought was expressed nore than one
hundred years later in the follow ng passage from Tri be, AMER CAN
CONSTI TUTI ONAL LAW (3d ed. 2000):

“Per haps the nost accurate concl usion one can reach with
any confidence is that the core neaning of the Second
Amendnent is a populist/republican/federalism one: Its
central object istoarm“W the People” so that ordinary
citizens can participate in the collective defense of
their conmmunity and their state. But it does so not
through directly protecting a right on the part of states
or other collectivities, assertable by them against the
federal governnent, to armthe popul ace as they see fit.
Rat her, the anmendnent achieves its central purpose by
assuring that the federal governnent nmay not disarm
individual citizens wthout sonme unusually strong
justification consistent wwth the authority of the states
to organi ze their owmn mlitias. That assurance in turn
is provided through recognizing a right (admttedly of
uncertain scope) on the part of individuals to possess
and use firearns in the defense of thenselves and their
homes . . . a right that directly limts action by
Congress or by the Executive Branch . . .” 1d., Vol. 1,
n. 221 at 902.
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In sum to give the Second Anendnent’s preanble its full and
proper due there is no need to torture the neaning of its
substantive guarantee into the collective rights or sophisticated
collective rights nodel which is so plainly inconsistent wwth the
substantive guarantee’s text, its placenent within the bill of
rights and the wording of the other articles thereof and of the
original Constitution as a whole.

D. Hi story

1. | nt roducti on

Turning to the history of the Second Amendnent’s adoption, we
find nothing inconsistent with the conclusion that as ultimtely
proposed by Congress and ratified by the states it was understood
and i ntended in accordance with the individual rights nodel as set
out above.

On May 25, 1787, the Federal Convention began neeting in
Phil adel phia to <craft what wuld becone the United States
Constitution. The primary shortcomng of the Articles of
Conf ederation was that the central governnent it provided for was
too weak. It was generally recognized that, although a stronger
central governnment was needed, the central governnent was to renain
one of imted and enunerated powers only, |lest the cure be worse
than the disease. Thus, the challenge was to design a federa
governnment strong enough to deal effectively with that particul ar

range of issues requiring federal control, w thout enabling the
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federal governnent to becone an instrunment of tyranny. Not
surprisingly, political |eaders of that day differed as to the
proper bal ance of these concerns. The Federalists favored a strong
federal governnment. The Anti-Federalists were nuch nore suspi ci ous
and fearful of a strong federal governnent and wanted nunerous
safeguards in place to protect the people and the states from bei ng
tyranni zed and oppressed by the federal governnent. The Federa
Convention was dom nated by the Federalists. On Septenber 17,
1787, the Convention conpleted its wrk and forwarded the
Constitution to the Confederation Congress.
2. The Anti-Federalists’ Fears
The Constitution alarmed Anti-Federalists for three reasons
relevant to the debate over the neaning of the Second Anendnent.
First, although the proposed federal governnent appeared to be
one of limted and enunerated powers, the Anti-Federalists feared

that it would soneday attenpt to infringe one or nore of the

peopl e’ s fundanmental rights. To help prevent this, the Anti-
Federalists wanted the United States Constitution, |ike nost of the
state Constitutions, to contain a Bill of Rights.3®

Second, the Constitution gave the federal governnent | arge
powers over the mlitia, allow ng the Congress:

“To provide for calling forth the Mlitia to execute the
Laws of the Union, suppress Insurrections and repel
| nvasi ons;

To provide for organizing, arm ng, and disciplining, the

38See Appendi x—part 1.



MIlitia, and for governing such Part of them as nay be

enpl oyed in the Service of the United States, reserving

to the States respectively, the Appointnent of the

Oficers, and the Authority of training the Mlitia

according to the discipline prescribed by Congress;”.
US ConsT. art. |, 8 8, cl. 15, 16. Congress was al so given the
power “To raise and support Armes.” 1d. art. |, 88, cl. 12. The
states were also forbidden to keep troops w thout the consent of
Congress. Id. art. |, 8 10, cl. 3.

The Anti-Federalists feared that the federal governnent woul d

act or fail to act so as to destroy the mlitia, e.g. failure to

armthe mlitia,? disarmanent of the mlitia?*, failure to prescribe

3%See Patrick Henry, Virginia Convention, June 5, 1788 (excerpt
reprintedin Young, supranote 34 at 373) (“Your mlitiaisgivenupto
Congress . . . of what service would mlitia be to you, when, nopst
probably, you will not have a single nusket in the state? [F]or, as
arns are to be provided by Congress, they may or may not furnish
them”); Patrick Henry, Virginia Convention, June 9, 1788 (excerpt
reprintedin Young, supra at 381) (“W have not one fourth of the arns
t hat woul d be sufficient to defend oursel ves. The power of arm ngthe
mlitia, and t he neans of purchasi ng arns, are taken fromthe states by
t he paranount powers of Congress. |f Congress will not armthem they
will not bearnedat all.”); George Mason, Virginia Convention, June 14,
1788 (excerpt reprinted in Young, supra at 401) (“Under various
pr et ences, Congress may negl ect to provide for arm ng and di sci plining
themlitia; and the state governnents cannot doit, for Congress has
an exclusiveright toarmthem. . . . Shouldthe national governnent
wishtorender themlitiauseless, they may neglect them and |l et them
perish, inorder to have a pretence of establishing astandingarny.”).

40Ari stocrotis, THE GOVERNVENT OF NATURE DELI NEATED OR AN EXACT PI CTURE OF
THE NEw FEDERAL CONSTITUTION [ Anti - Federal i st satire of the Federali st
position], April 15, 1788 (excerpts reprintedin Young, supra note 34,
at 329-335) (“The second class or inactivemlitia, conprehends all the
rest of the peasants; viz. the farnmers, nmechani cs, | abourers, etc. which
good policy will pronpt governnent todisarm It would be dangerous to
trust such arable as this with arnms in their hands.”); Letter from
CGeorge Mason to Thonmas Jefferson (May 26, 1788) (excerpt reprintedin
Young, supra at 365-66) (“There are nmany ot her thi ngs very obj ecti onabl e
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training for the mlitia*, creation of a select mlitia* or making

mlitia service so unpleasant that the people would demand a

inthe proposed new Constitution; particularly the al nost unlimted
Authority over the MIlitia of the several States; whereby, under Col our
of regul ati ng, themmay di sarm or render uselessthe Mlitia, the nore
easily to govern by a standi ng Arny; or they may harassthe MIlitia, by
suchrigid Regul ati ons, and intoll erabl e Burdens, as to nmake t he Peopl e
t hensel ves desireit’s Abolition.”); George Mason, Virgi ni a Conventi on,
June 14, 1788 (excerpt reprintedin Young, supra at 401) (“There are
various ways of destroying the mlitia. A standing arny may be
perpetual ly establishedintheir stead. | abom nate and detest the i dea
of a governnent, where thereis a standing arny. The mlitia may be
her e destroyed by t hat net hod whi ch has been practi sed in other parts
of the world before; that is, by rendering themusel ess—by di sarm ng
them”); WIlliamLenoir, North Carolina Convention, July 30, 1788
(excerpt reprintedin Young, supra at 496-500) (“Wen we consi der the
great powers of Congress, there is great cause of alarm They can
disarmthe mlitia. |If they were arned, they would be a resource
agai nst great oppressions.”).

“pPatrick Henry, Virginia Convention, June 5, 1788 (excerpt
reprintedin Young, supranote 34, at 374) (“If they [ Congress] negl ect
or refusetodisciplineor armour mlitia, they wll be usel ess: the
stat es can do nei t her—t hi s power bei ng excl usively givento Congress.”).

42See A NUMBER OF LETTERS FROM THE FEDERAL FARMER TO THE REPUBLI CAN, Letter
11, Novenber 8, 1787 (reprinted in Young, supra note 34, at 91) (“it
istrue, the yoemanry of the country possess the | ands, the wei ght of
property, possess arns, and are too strong a body of nen to be openly
of fended-and, therefore, it is urged[by the Federalists], they wll
t ake care of thensel ves, that nen who shall governw || not dare pay any
di srespect totheir opinions. It is easily perceived, that if they have
not their proper negative upon passing |aws in congress, or on the
passage of laws relative to taxes and armes, they may in twenty or
thirty years be by nmeans i nperceptibletothem totally deprived of that
boast ed wei ght and strength: This nmay be done in a great neasure by
congress, if disposedtodoit, by nodellingthemlitia. Should one
fifth, or one eighth part of the nen capabl e of bearing arns, be nade
aselect mlitia, as has been proposed, and t hose t he young and ar dent
part of the community, possessed of but little or no property, and al |
t he ot hers put upon a planthat wll render themof no i nportance, the
former wi Il answer all the purposes of anarny, whilethelatter wll
be defenceless.”). See also note 58, infra.
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standing arny or select mlitia.*® These concerns over the mlitia
wer e exacerbated by the third i ssue: the federal governnent’s power
to maintain a standing arny (art. |, 8 8, cl.12). The Anti -
Federalists feared that the federal governnent’s standing arny

could be used to tyrannize and oppress the American people.*

“Lut her Martin, Baltinore MARYLANDJOURNAL, March 18, 1788 (excer pt
reprinted in Young, supra note 34, at 301-302) (“That a system|[the
Constitution] may enabl e gover nnment wantonly t o exerci se power over the
mlitia, tocall out an unreasonabl e nunber fromany particul ar state
W thout its perm ssion, and to march t hemupon, and conti nue t hemi n,
renot e and i nproper services—that the sane systemshoul d enabl e the
governnent totally to discard, render usel ess, and even disarmthe
mlitia, when it would renove them out of the way of opposing its
anbi tious views, is by nonmeans inconsistent, andisreally the casein
t he proposed constitution. . . . It [the federal governnent] has al so,
by anot her clause, the powers, by which only the mlitia can be
organi zed and ar ned, and by t he negl ect of which t hey may be rendered
utterly useless andinsignificant, whenit suits the anbitious purposes
of governnent:—-Nor is the suggestion unreasonable . . . that the
government m ght i nproperly oppress and harassthemlitia, the better
toreconcilethemto theideaof regular troops, who mght relievethem
of the burthen, and to render theml ess opposed to the neasures it m ght
be di sposed t o adopt for the purpose of reduci ngthemto that state of
i nsignificancy and usel essness.”); George Mason, Virginia Conventi on,
June 14, 1788 (excerpt reprintedin Young, supra at 401, 402) (“If they
[ Congress] ever attenpt to harass and abuse the mlitia, they may
abolishthem andraiseastandingarnyintheir stead. . . . If, at any
time, our rul ers shoul d have unj ust and i ni qui t ous desi gns agai nst our
liberties, and should wish to establish a standing arny, the first
attenpt woul d betorender the service and use of mlitiaodioustothe
peopl e t hensel ves—subj ecti ng t hemt o unnecessary severity of discipline
intinme of peace, confiningthemunder martial | aw, and di sgusti ng t hem
so nmuch as to nake themcry out. ‘“Gve us a standing arny!’”).

4See A Denocratic Federalist, PHLADELPH A PENNSYLVANI A HERALD,
Cctober 17, 1787 (excerpts reprintedin Young, supra note 34, at 46)
(“[T]he federal rulers are vested with each of the three essenti al
power s of governnment—their | aws are t o be paranount to the | aws of the
different states. What then will there be to oppose their
encroachnents? Shoul d t hey ever pretend to tyranni ze over t he peopl e,
their standing arny will silence every popul ar effort; it will betheirs
to explain the powers which have been granted to them . . . [T]he
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Wthout a mlitia to defend against the federal governnent’s

standing arnmy, the states and their citizens woul d be def ensel ess. #°

liberty of the peoplewi || benonore. . . .”); Centinel |Il, PH LADELPH A
| NDEPENDENT GAZETTEER, Cct ober 24, 1787 (excerpts reprintedin Young, supra
at 59) (*“A standing arny wth regular provision of pay and
contingencies, would afford a strong tenptati onto sone anbi ti ous nman
to step up into the throne, and to seize absolute power.”);

Phi | adel phi enses 111, Phil adel phi a FREEMAN' S JOURNAL, Decenber 5, 1787
(excerpts reprinted in Young, supra at 139) (“And in respect to the
standing arny, it will only be nmade up of profligate idle ruffians,

whose prowess will chiefly consist of feats of cruelty exercised on
their innocent fellow citizens . . . .”7); A Farner, Exeter, New
Hanpshi re FREEMAN s ORACLE, January 11, 1788 (excerpts reprinted in Young,

supra at 206) (“An arny, either in peace or war, is likethelocust and
caterpillers of Egypt; they bear down al | before t hemand many ti nes,

by desi gni ng nen, have been used as an engineto destroy theliberties
of a peopl e, and reduce themto t he nost abj ect slavery. . . . O gani ze
your mlitia, armthem well, and under Providence they will be a
sufficient security.”); APloughman, Wnchester VIRG NIAGAZETTE, March
19, 1788 (reprintedin Young, supra at 303) (“Andinorder torivet the
chai ns of perpetual slavery upon us, they have made a st andi ng arny an
essential part of the Federal Constitution, which the world cannot

produce an i nst ance of a nore pernmanent foundationto erect the fabrik
of tyranny upon; . . . to keep a standi ng arny, gives cause to suspect

that therulers are afrai d of the people, or that they nmay have a desi gn
upon them |f their designs are oppressive, thearny is necessary to
conpleat thetyranny; if thearnyisthe strongest forceina State, it

must be amlitary governnent, and it is eternally true, that a free
governnent and a standing arny are absolutely inconpatible.”).

4°See Phi | adel phi a FREEMAN' S JOURNAL, January 16, 1788 (excerpt
reprinted in Young, supra note 34, at 211-13) (“They well know the
i npol icy of putting or keeping arns i nthe hands of a nervous peopl e,
at a distance fromthe seat of a governnent, upon whomthey nean to
exerci se the powers granted i nthat governnent. . . . Tyrants have never
pl aced any confidence ona mlitiaconposed of freenen. Experience has
taught t hemthat a standi ng body of regul ar forces, whenever t hey can
be conpletely i ntroduced, are al ways efficacious in enforcing their
edi cts, however arbitrary . . . . There is no instance of any
governnment being reduced to a confirmed tyranny without military
oppression; andthe first policy of tyrants has beento anni hilate all
ot her nmeans of national activity and defence, when they feared
opposition, andtorely sol ely upon standi ng troops.”); Luther Martin,
Cenuine Information |1V, Baltinore MARYLAND GAZETTE, January 17, 1788
(excerpt reprintedin Young, supra at 221) (“[When a gover nnent w shes
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Thus, the Anti-Federalists wanted the Constitution anmended in
three ways prior toratification: 1) addition of a Bill of R ghts;
2) recognition of the power of the states to armand train their
mlitias;* and 3) curtailnent of the federal governnent’s power to
mai ntai n a standi ng arny.

3. The Federalist Response

The Federalists, of course, wanted the Constitution to be
ratified. Because the Constitution could only be ratified
unchanged, this forced the Federalists to oppose all attenpts to
alter it prior to ratification. The Federalists argued that no
bill of rights was needed for three reasons: 1) it was beyond the

purview of the federal governnment, intended to be one of |limted

to deprive their citizens of freedom and reduce themto slavery, it
general | y nakes use of a standi ng arny for that purpose, and | eaves t he
mlitiainasituation as contenpti bl e as possible, | east they m ght
oppose its arbitrary designs—That inthis system[the Constitution], we
gi ve t he general governnent every provisionit couldw sh for, and even
inviteit tosubvert theliberties of the States and their citizens,
since we give themthe right to encrease and keep up a standi ng arny as
nunmerous as it woul d wi sh, and by placingthemlitiaunder its power,
enableit toleavethemlitiatotally unorgani zed, undi sci plined and
evento disarmthem whilethecitizens, sofar fromconplainingof this
negl ect, m ght even esteemit a favour in the general governnent, as
t hereby they woul d be freed fromthe burthen of mlitary duties, and
| eft totheir own private occupations or pleasures.”); Patrick Henry,
Vi rgi ni a Convention, June 5, 1788 (excerpts reprintedin Young, supra
at 370) (“Have we t he neans of resisting disciplinedarm es, when our
only defence, the mlitia, is put into the hands of Congress?”’).

46George Mason, Virginia Convention, June 14, 1788 (excerpt
reprintedin Young, supra note 34, at 402) (“l wishthat, in case the
general governnment shoul d neglect toarmand disciplinethemlitia,
t her e shoul d be an express decl arati on that t he state governnents m ght
arm and discipline them?”).
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and enuner at ed powers, to i nfringe upon fundanental rights;* 2) any
enuneration of fundanental rights mght inply that the federal
gover nnment had power to infringe upon those not nentioned;“ and 3)
the Anerican people were used to being free-they would not all ow
their rights to be infringed.*

Realizing that the Anti-Federalists’ two other concerns
(federal control of armng and training of the mlitia and
mai nt enance of a standing arny) boiled down to a fear that the
federal governnent’s standing arny would oppress a defensel ess
peopl e, the Federalists’ responded that: 1) the Amnerican people are
arnmed and hence could successfully resist an oppressive standing
arny;® and 2) federal mlitia powers obviated the need for, or
mnimzed the likelihood of, a large standing arny being kept in
exi stence. ®

The Federalists al so responded tothe mlitiaissue by arguing
that the states had concurrent power to armthe mlitia, but this
position was underm ned when the Anti-Federalists invited the
Federalists to put that state power in witing and that woul d have

necessitated the return to the drawing board in another

4’See Appendi x—part
48See Appendi x—part
“9See Appendi x—part
0See Appendi x—part

o o A W N

S1See Appendi x—part
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Constitutional convention that the Federalists were conmtted to
avoi di ng. *?
The Federalist position as to the mlitia and standing arny
i ssues depended upon the people being arnmed notw t hstandi ng that
the Constitution did not guarantee the right of the people to be
arned. >3
4. State Ratifications

Congress forwarded the Constitution to the states on Septenber

52Janes Madi son, Virginia Convention, June 14, 1788 (excerpt
reprintedin Young, supra note 34, at 403) (“I cannot conceivethat this
Constitution, by givingthe general governnent t he power of arm ngthe
mlitia, takes it away fromthe state governnents. The power is
concurrent, and not exclusive.”); Patrick Henry, Virginia Convention,
June 14, 1788 (excerpt reprintedin Young, supra at 407) (“The great
object is, that every man be arned. . . . Wen this power is given up
to Congress without limtation or bounds, howw ||l your mlitia be
armed? You trust to chance; for surel amthat that nation which shall
trust itslibertiesinother hands cannot long exist. |f gentlenenare
seri ous when t hey suppose a concurrent power, where can be the i npolicy
to anmend i1t?").

3Sone of the Federalists’ responses, e.g., Janes Madison’s in
Federal i st 46, spoke of the mlitia as defending the peopl e agai nst
federal tyranny. Opponents of theindividual rights viewassert that
thesereferencestothemlitiaindicatethat the Federalists’ response
depended not on t he peopl e bei ng arnmed, but on the states having the
power toarmthemlitia. Wileit istruethat the Anti-Federalists
desired thi s concessi on, the Second Anendnent did not provideit. W
t hi nk Madi son’ s nessage in Federalist 46is clear: the Anti-Federalists
were not to worry about federal tyranny because t hose who conpri sed t he
mlitiacouldresist such tyranny since the the Aneri can peopl e were
arnmed. Federalist 46 speaks about the significance of the governnent
trusting the people wth arns and of the states as a “barri er agai nst
the enterprises of anbition”, but does not say that the state
governnents had (or would be given) power to arm the mlitia.
Federal i st 46 cl early depends, in large part, on the Aneri can peopl e
beingarned. Inthis respect, Madison’s rationalein Federalist 46is
substantially the sane as t hat of the Second Anrendnent whi ch he woul d
craft over a year |ater.
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28, 1787. State conventions began considering the Constitution
| ater that year. By April 28, 1788, Del aware, New Jersey, Georgi a,
Connecticut and Maryland had ratified the Constitution wthout
proposing any additions or changes to it. The first sign of
trouble in a state convention was in Pennsylvania in Decenber of
1787.
a. Pennsyl vani a

In the Pennsyl vania convention, the Federalists outnunbered
the Anti-Federalists about two to one. Not surprisingly, then, on
Decenber 12, 1787, the Pennsylvania convention ratified the
Constitution by a vote of 46 to 23. The convention did not propose
any changes to the Constitution. However, the disenchanted Anti -
Federal i sts, known as the Pennsylvania Mnority, explained that
they woul d have agreed to the Constitution if it had been anended
to reflect fourteen principles, anong which were the foll ow ng:

“7. That the people have a right to bear arns for the

def ense of thenselves and their own state, or the United

States, or for the purpose of killing gane; and no | aw

shal | be passed for disarm ng the people or any of them

unless for crimes commtted, or real danger of public

injury fromindividuals; and as standing armes in the

ti me of peace are dangerous to |liberty, they ought not to

be kept up; and that the mlitary shall be kept under

strict subordination to and be governed by the civil

power .

ii:' That the power of organizing, arm ng, and

disciplining the mlitia (the manner of discipliningthe

mlitia to be prescribed by Congress) remain with the

i ndividual states, and that Congress shall not have

authority to call or march any of the mlitia out of

their own state, without the consent of such state and
for such length of tinme only as such state shall agree.”
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2 THE DOCUMENTARY H STORY OF THE RATIFICATION OF THE CONSTITUTION 623-24
(Merrill Jensen, ed. 1976). Note that “bear arns” clearly pertains
to private, civilian wearing or carrying of arns and the power of
the state to organize, arm and discipline the mlitia is in a
separate section, indicating that the Anti-Federalists viewed t hese
i ssues as distinct.
b. Massachusetts

Massachusetts ratified the Constitution on February 7, 1788,
by a vote of 187 to 168. Although the convention proposed nine
amendnent s, none of themhas rel evance to the issues with which we
are concer ned. However, during the Massachusetts convention,
Sanuel Adans proposed the foll ow ng anendnents:

“And that the said Constitution be never construed to

aut hori ze Congress to infringe the just liberty of the

press, or the rights of conscience; or to prevent the

peopl e of the United States, who are peaceable citizens,

fromkeeping their own arns; or to raise standi ng arm es,

unl ess when necessary for the defense of the United

States, or of sone one or nore of thenm or to prevent the

people from petitioning, in a peaceable and orderly

manner, the federal legislature, for a redress of

grievances; or to subject the people to unreasonable

searches and seizures of their persons, papers or

possessi ons.”
DEBATES OF THE MASSACHUSETTS CONVENTI ON OF 1788 86- 87, 266 (Boston, 1856).
This is another indication that the Anti-Federalists desired
protection for the right of all peaceful citizens to keep arns as
well as a limtation on the power of the federal governnent to

mai ntain a |arge standing arny.

C. Sout h Carolina
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The South Carolina Convention ratified the Constitution on May
23, 1788, stating two understandi ngs and proposi ng two anendnents,
none of which are relevant to the issues before us.

d. New Hanpshire

After adjourning on February 22, 1788, to avoid rejection of
the Constitution, New Hanpshire ratified the Constitution on June
21, 1788, by a vote of 57 to 47. The New Hanpshire convention
proposed twel ve anmendnents, the first nine of which are identical
to Massachusetts’. New Hanpshire' s proposed Anrendnents 10 and 12
were as follows:

“X. That no standing arny shall be kept up in tinme of

peace, unless with the consent of three-fourths of the

menbers of each branch of Congress; nor shall soldiers,

in tinme of peace, be quartered upon private houses,

wi t hout the consent of the owners.

XlI. Congress shall never disarmany citizen, unless such
as are or have been in actual rebellion.”

1 JONATHAN ELLI OT, THE DEBATES I N THE SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON
OF THE FEDERAL CONSTI TUTION 326 (2d ed., 1836). New Hanpshire sought to
protect the individual right of all citizens to have arns and,
separately, to limt the power of the federal governnment to
mai ntain a |arge standing arny.
e. Virginia

On June 25, 1788, the Virginia convention ratified the
Constitution by a vote of 89 to 79. The convention proposed a bill
of rights containing twenty separate provisions and, in a separate

section, proposed twenty anendnents to the Constitution. The
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seventeenth part of Virginia s proposed Bill of Rights and the
ninth and eleventh parts of its proposed anendnents to the
Constitution were as foll ows:

[Bill of Rights section.]

“17th. That the people have a right to keep and bear
arns; that a well-regulated mlitia, conposed of the body
of the people trained to arns, is the proper, natural,
and safe defence of a free state; that standing arm es,
intinme of peace, are dangerous to liberty, and therefore
ought to be avoided, as far as the circunstances and
protection of the community will admt; and that, in al
cases, the mlitary shoul d be under strict subordination
to, and governed by, the civil power.

[ Amrendnents to the Constitution section.]

9th. That no standing arny, or regular troops, shall be
rai sed, or kept up, intinme of peace, w thout the consent
of two thirds of the nenbers present, in both houses.

11t h. That each state respectively shall have the power
to provide for organizing, armng, and disciplining its
own mlitia, whensoever Congress shall omt or neglect to
provide for the sane. That the mlitia shall not be
subject to martial |aw, except when in actual service, in
time of war, invasion, or rebellion; and when not in the
actual service of the United States, shall be subject
only to such fines, penalties, and puni shnents, as shal

be directed or inflicted by the laws of its own state.”

3 JONATHAN ELLIOT, THE DEBATES I N THE SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON
OF THE FEDERAL CONSTI TUTION 658, 660 (2d ed., 1836). The bill of rights
provision, after stating “[t]hat the people have a right to keep

and bear arns,” goes on to make general, phil osophi cal observations
about the mlitia and standing arm es. However, these general

phi | osophi cal observations are given their |egal effectuation
t hrough separate, specific provisions apart from the Bill of

Rights. The Virginia convention realized that statenents in the
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proposed Bill of Rights that mlitias are good and standi ng arm es
are bad fell short of adding to the power of the states or
subtracting from the power of the federal governnent. In the
separate and distinct anmendnents section, the states were
explicitly given mlitia powers and the federal governnent was
forbidden to mamintain a standing arny unless other specific
criteria were satisfied.
f. New Yor k

On July 26, 1788, New York ratified the Constitution by a vote
of 30 to 27. New York incorporated an extensive Declaration of
Rights and thirty-three proposed anmendnents to the Constitution
into its ratification. The relevant portions of each are:

[ Decl aration of Rights section.]

“That the people have a right to keep and bear arns; that

a well-regulated mlitia, including the body of the

peopl e capable of bearing arns, is the proper, natural,

and safe defence of a free state.

fhét standing armes, in tinme of peace, are dangerous to

i berty, and ought not to be kept up, except in cases of

necessity; and that at all tinmes the mlitary should be

under strict subordination to the civil power.

[ Arendnents to the Constitution section.]

That no standing arny or regular troops shall be raised,

or kept up, in tinme of peace, wthout the consent of two

thirds of the senators and representatives present in

each house.”
1 JONATHAN ELLI OT, THE DEBATES IN THE SEVERAL STATE CONVENTI ONS ON THE ADOPTI ON
OF THE FEDERAL CONSTI TUTION 328, 330 (2d ed., 1836). Note that: 1) the

phi | osophical declaration concerning the preferability of a

mlitia, which follows the statenent “[t]hat the people have a
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right to keep and bear arns,” is not effectuated in the amendnents
section by a grant of power to the states to maintain a mlitia;
and 2) there is a separate clause in the Declaration of Rights
section regarding standing armes which is effectuated by a
separate proposed anendnent to the Constitution. This is another
exanpl e that philosophical declarations alone were considered
insufficient to subtract fromthe federal governnent’s power or to
add to the states’ power.

g. North Carolina

On August 1, 1788, North Carolina refused to ratify the

Constitution until a bill of rights and other anendnents were
added. The North Carolina convention demanded the sanme Bill of
Ri ghts and anendnents as proposed by Virginia. |t was not until

Novenber 21, 1789, after the Bill of R ghts was forwarded by the
First Congress to the states, that North Carolina finally ratified
the Constitution by a vote of 194-77.
h. Rhode 1 sl and

Rhode Island did not ratify the Constitution until My 29,
1790, and then by a vote of 34-32. Rhode Island incorporated a
bill of rights into its ratification and proposed twenty-one
anendnents to the Constitution. The apposite portions of each are:

[ Decl aration of Rights section.]

“XVI1. That the people have a right to keep and bear

arns; that a well-regulated mlitia, including the body

of the people capable of bearing arns, is the proper

natural, and safe defence of a free state; that the
mlitia shall not be subject to martial |aw, except in
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time of war, rebellion, or insurrection; that standing

armes, in tinme of peace, are dangerous to liberty, and

ought not to be kept up, except in cases of necessity;

and that, at all tinmes, the mlitary should be under

strict subordinationto the civil power; that, in tine of

peace, no soldier ought to be quartered in any house

W t hout the consent of the owner, and in tinme of war only

by the civil magistrates, in such manner as the |aw

directs.

[ Arendnents to the Constitution section.]

Xll. As standing armes, in tinme of peace, are dangerous

to liberty, and ought not to be kept up, except in cases

of necessity, and as, at all tinmes, the mlitary should

be under strict subordination to the civil power, that,

therefore, no standing arny or regular troops shall be

rai sed or kept up in tinme of peace.”
ld. at 335-36. Note how even the anendnent regardi ng standing
arm es cont ai ns two phil osophi cal decl arati ons before gettingtothe
substantive restriction on federal power, nanely that no arny shal
be mai ntai ned during peacetine.

5. Proposal of Second Anendnent

By md 1788, the required nine states had ratified the
Constitution, and it was clear the Federalists had won a nmjor
victory. But by the spring of 1789, the Anti-Federalists had
succeeded in persuading many that a bill of rights was absolutely
necessary. Sonme Anti-Federalists did continue to argue for
additional, structural changes to the Constitution, but npost were
primarily concerned with a bill of rights. At the sane tine, while
sone Federalists <continued to reject any changes to the
Constitution, nost softened their opposition to a bill of rights,

m ndful of the strong public support for it and aware that a bil
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of rights would not materially affect the plan of governnent they
had worked so diligently to inplenent. See President GCeorge
Washi ngt on, | naugural Address, April 30, 1789 (excerpt reprinted in
Young, supra note 34, at 642) ("l assure nyself that whilst you
carefully avoid every alteration which m ght endanger the benefits
of an united and effective governnent, or which ought to await the
future |l essons of experience; a reverence for the characteristic
rights of freenmen, and a regard for the public harnmony, wll
sufficiently influence your deliberations on the question how far
the former can be nore inpregnably fortified, or the latter be
safely and advant ageously pronoted.”); Letter fromCharles Smth to
Tench Coxe (Cctober 18, 1788) (excerpt reprinted in Young, supra
note 34, at 542) (“It seens, therefore, to be the wish of the
noderate and reasonable nen of all parties that sonme necessary
expl anations should take place, in order to quiet the mnds of our
dissenting fellow citizens, and to introduce union and harnony
t hroughout the state. Attention to this subject ought to be
considered as a duty incunbent upon our first f eder al
Representatives.”). Thus, as there sonetines is after a hard-fought
political struggle, nost of the conbatants, for the good of the
country, sought m ddl e ground.

Federal i st Janmes Madi son ran for a seat in the First Congress,
and because of the strong public support for a bill of rights

clarified his own support for it:
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“The offer of ny services to the district, rests on the
foll ow ng grounds: —That al t hough | always concei ved the
constitution mght be inproved, yet | never could see in
it, as it stands, the dangers which have al arned nmany
respectable citizens; that | held it ny duty therefore,
whi |l st the constitution remained unratified, and it was
necessary to unite the various opinions, interests and
prejudi ces of the different states, in sone one plan, to
oppose every previous anendnent, as opening a door for
endl ess and dangerous contentions anong the states, and
giving an opportunity to the secret enem es of the union
to pronote its dissolution:-That the change of
ci rcunst ances produced by the secure establishnment of the
pl an proposed, | eaves ne free to espouse such anendnents

as wll, inthe nost satisfactory manner, guard essenti al
rights, and will render certain vexati ous abuses of power
i npossi bl e . ”

Janmes Madi son, Extract of a letter from the Hon. JAVES MADI SON

jun. to his friend in this county, Fredericksburg VIiRGNA HeERALD,

January 29, 1788 (reprinted in Young, supra note 34, at 609). The
Federalists ended up with a majority in both the House and the
Senate. But as the eventual adoption of a bill of rights shows,

many Federalists were as open to a bill of rights as Janes Madi son
hi nsel f was. See Letter from Janes Madison to Ednund Pendl et on
(April 8, 1789) (excerpt reprinted in Young, supra note 34, at 640)
(“The subject of anmendnents has not yet been touched-From
appearances there wll be no great difficulty in obtaining
reasonabl e ones. It will depend however entirely on the tenper of
the federalists, who predom nate as nuch i n both branches, as could
be w shed. Even in this State [Virginial], notw thstanding the
violence of its antifederal synpt ons, three of its six

representatives at least wll be zealous friends to the
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Constitution, and it is not inprobable that a fourth will be of the
sane description.”). The Anti-Federalists sensed that although the
tide had turned their way as to alterations that would secure
individual I|iberty, the prospects for other changes to the
Constitution were dim See Letter from Richard Henry Lee to
Patrick Henry (May 28, 1789) (excerpt reprinted in Young, supra
note 34, at 644)(“l think, fromwhat | hear and see, that nmany of
our anmendnents will not succeed, but ny hopes are strong that such
as may effectually secure civil liberty will not be refused.”).
a. Legi slative History

On June 8, 1789, Virginia Congressnman Janes Madi son proposed
several alterations to the Constitution in the First Congress. 1In
his address to the House, Mdison explained his rationale in
proposi ng the changes:

“I wish, anong other reasons why sonething should be
done, that those who have been friendly to the adoption
of this constitution may have the opportunity of proving
to those who were opposed to it that they were as
sincerely devoted to |li berty and a Republ i can Gover nnent,
as those who charged them with w shing the adoption of
this constitution in order to lay the foundation of an
aristocracy or despotism It will be a desirable thing
to extinguish from the bosom of every nenber of the
comunity, any apprehension that there are those anong
his countrynmen who wish to deprive them of the |iberty
for which they valiantly fought and honorably bled. And
if there are anendnents desired of such a nature as wl|l
not injure the constitution, and they can be ingrafted so
as to give satisfaction to the doubting part of our
fellowcitizens, the friends of the Federal Governnent
wll evince that spirit of deference and concession for
whi ch they have hitherto been distinguished.

| should be unwilling to see a door opened for a re-
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consi deration of t he whol e structure of t he
Governnent —for a re-consideration of the principles and
the substance of the powers given; because | doubt, if
such a door were opened, we should be very likely to stop
at that point which would be safe to the Governnent
itself. But |I do wish to see a door opened to consi der,
so far as to incorporate those provisions for the
security of rights, against which | believe no serious
obj ecti on has been made by any cl ass of our constituents:
such as would be likely to neet with the concurrence of
two-thirds of both Houses, and with the approbation of
three-fourths of the State Legislatures.”

Janes Madi son, House of Representatives, June 8, 1789 (excerpt
reprinted in Young, supra note 34, at 651-53). Madison proposed to
insert, in Article |, Section 9, between its Causes 3 and 4, the
follow ng cl ause (anong ot hers):

“The right of the people to keep and bear arns shall not

be infringed; a well arnmed and well regulated mlitia

bei ng the best security of a free country; but no person

religiously scrupul ous of bearing arns shall be conpell ed

to render mlitary service in person.”>

ld. at 654-55. Article 1, Section 9 contains nothing but

restrictions upon the power of the federal governnent; and its

%Thi s was one of several cl auses which Madi son’ s proposal, inits
fourth (“fourthly”) section, calledfor tobeinsertedinart. I, 809,
bet ween cl auses 3 and 4, the others to be inserted there all being
provi si ons whi ch eventual | y becane the First, Third, Fourth, E ghth and
Ni nt h Amendnents and portions of the Fifth and Sixth Anendnents.

The ot her portions of what becane the Fifth and Si xt h Amendnent s,
as wel | as what becane t he Sevent h Anendnent, Madi son’ s proposal woul d
have as additions to Article IIlI, § 2.

Madi son’ s proposal call ed for what becane t he Tent h Anendnent to
be (together with a separation of powers provision) inanewArticle
VII, with existing Article VII to be renunbered Article VIII.

Madi son al so proposed to anend Art. I, §8 2, cl. 3 (nunber of
representatives), Art. I, 86, cl. 1 (conpensation of representatives),
and Art. I, 8 10 (to prohibit states from denying equal rights of
consci ence, freedomof the press or jury trial in crimnal cases).
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Clauses 2 and 3 relate only to individual rights (habeas corpus,
bill of attainder and ex post facto).

Madi son’s proposal was eventually submtted to a House
coommittee of eleven nenbers, of which Mdison was one. That
commttee issued its report on July 28, 1789. The cl ause that
woul d beconme the Second Amendnent then read:

“A well regulated mlitia, conposed of the body of the

peopl e, being the best security of a free state, the

right of the people to keep and bear arns shall not be

i nfringed, but no person religiously scrupul ous shall be

conpelled to bear arns.” House of Representatives,

Proceedi ngs on Anmendnents, July 28, 1789 (reprinted in
Young, supra note 34, at 680-82).

Thus, the philosophical declaration was noved to precede the
subst anti ve guarantee and “conposed of the body of the people” was
added just after “mlitia.”

The House began its consideration of what would becone the
Second Anmendnent on August 17, 1789. Congressman Gerry noved to
strike the religiously scrupulous exenption. See House of
Represent ati ves, Debate, August 17, 1789 (excerpt reprinted in
Young, supra note 34, at 695-99). This notion was defeated by a
vot e of 24-22; however, this | anguage woul d | ater be dropped by the
Senate. Qpponents of the individual rights nodel find hope in the
initial appearance of the religiously scrupul ous exenption and
comments made by Congressman Cerry in attenpting to excise it.
They argue that because “bear arns” has a mlitary connotation in

the religiously scrupulous clause, it necessarily carries the sane
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meaning in the substantive guarantee. This construction is
supported, we are told, by Gerry’'s objection. Gerry feared that
the federal governnment woul d use the clause to destroy the mlitia
by declaring a | arge nunber of people religiously scrupul ous and,
therefore, ineligible for mlitia service. This would pave the way
for oppression by the federal governnent’s standing arny.

“This declaration of rights, | take it, is intended to

secure the people against the mal-adm nistration of the

Governnent; if we could suppose that, in all cases, the

rights of the people would be attended to, the occasion

for guards of this kind would be renoved. Now, | am

apprehensive, sir, that this clause would give an
opportunity to the people in power to destroy the

constitution itself. They can declare who are those
religiously scrupulous, and prevent them from bearing
arns.

What, sir, is the use of amlitia? It is to prevent the
establi shnent of a standing arny, the bane of I|iberty.
Now, it must be evident, that, under this provision,
together with their other powers, Congress could take
such neasures, with respect to a mlitia, as to nmake a
standi ng arny necessary. \Whenever governnents nean to
invade the rights and liberties of the people, they
al ways attenpt to destroy the mlitia, in order to raise
an arny upon their ruins.”

ld. at 695-96. Gerry concluded by proclaimng, “[n]Jow, if we give
a discretionary power to exclude those frommlitia duty who have
religious scruples, we may as well make no provision on this

head.”> The inference urged is that the only purpose of the

*Bef ore the cl ose vote was taken, Congressnman Benson of f ered
anot her rationale for strikingthe clause, andit was he who actual |y
moved to strike. Benson believed there was no natural right to be
exenpted fromm litary service and t hat such exenpti ons shoul d be | eft
to the “benevol ence” of the |l egislature. House of Representatives,
Debat es, August 17, 1789 (excerpt reprintedin Young, supra note 34, at
697) .

74



substantive guarantee was to secure the right of mlitia nenbers to
bear arnms in a mlitary context. This interpretation of Gerry’s
statenents appears sonewhat strained. W think that Cerry’s
coments mani fested his opinion that: 1) it takes a well regul ated
mlitia, not the nere private possession of firearns, to obviate
the need for a standing arny; and 2) an arned popul ace of fers much
| ess protection against a standing arnmy than a well regul ated
mlitia. If Gerry saw any conflict between the anendnent’s
subst antive guarantee and the destruction of the mlitia which was
supposedl y enabl ed by the religiously scrupul ous cl ause, he did not
say so. In fact, Gerry’ s objection assunes that the anendnent does
not increase state power over the mlitia and that the preanble is
but a philosophical declaration as to the necessity of a wel
regulated mlitia that does nothing to disturb Art. I, 88, cl. 16,
to which Gerry nust be referring to as the source of the power of
the federal governnent to destroy the mlitia. Gerry’s concern was
directed to the creation of a standing arny; he does not express
any worry that the feared purging of therolls of the mlitia would
enable the federal governnent to confiscate privately owned
firearnms, no doubt because the substantive guarantee applies to al
the people, not just those that at a given tinme m ght conprise the
mlitia. Properly understood, Gerry’ s remarks are not inconsi stent
with the individual rights view of the Second Anendnent.

Cerry was not the only nenber of the First Congress to express
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concern over the religiously scrupul ous clause. Three days |ater,
on August 20, 1789, Congressman Scott conplained of it as well.

“M. Scott objected to the clause in the sixth anendnent,
‘“No person religiously scrupulous shall be conpelled to
bear arnms.’ He observed that if this becones part of the
constitution, such persons can neither be called upon for
their services, nor can an equi val ent be demanded; it is
also attended with still further difficulties, for a
mlitia can never be depended upon. This would lead to
the violation of another article in the constitution,
whi ch secures to the people the right of keeping arns,
and in this case recourse nust be had to a standing

ar rTy. ”
House of Representatives, Debates, August 20, 1789 (excer pt

reprinted in Young, supra note 34, at 703). Congressman Boudi not

opposed striking the clause, in part because such action would

inply the federal governnment is going to “conpel all its citizens
to bear arns.” 1d. The House ended up adding “in person” to the
end of the clause. | d. W find no neaningful support, in

Congressman Scott’s statenent, for either the states’ rights or the
sophi sticated collective rights nodels. Scott was not concerned,
as Gerry was, that the federal governnment would use the religiously
scrupulous clause as a ruse to exclude everyone from mlitia
servi ce. Scott was worried that too many individual Anmericans
woul d avail thenselves of the clause’s protection and that this
would cause the mlitia to be so weakened that the federal
gover nnent woul d have no choice but to nmaintain a standing arny.
It is not exactly clear where Scott found violation of the people’s

right to keep arns. The |l ack of a dependable mlitia both |eads to

76



Scott’s hypothetical violation and necessitates recourse to a
standing arny. It is possible that Scott found, in the anendnent’s
phi | osophi cal declaration, sonme sort of right of the people to be
free froma standing arny.% In any case, this cryptic passage does
not plainly lend support to any of the Second Anmendnent nodels.
The only change that resulted fromthis di scussion was the addition
of the words “in person” at the end of the anmendnent and, as
mentioned, the entire religiously scrupulous clause was |ater
del eted by the Senate.

Congressman Burke repeatedly proposed that a cl ause be added
to the anmendnent that woul d have required the consent of two-thirds
of both houses of Congress to maintain a standing arny in tinme of
peace. This proposal was defeated by a margin of alnbst two to
one. House of Representatives, Debates, August 17, 1789 (excerpt
reprinted in Young, supra note 34, at 697-98).

On August 24, 1789, the House conpleted its work on the
proposed anendnents and forwarded them to the Senate. At this
time, the amendnent read:

“A well regulated mlitia, conposed of the body of the

peopl e, being the best security of a free state, the

right of the people to keep and bear arns, shall not be
infringed, but no one religiously scrupul ous of bearing

arns, shall be conpelled to render mlitary service in
person.”

61 f this was what Scott was thinking, he was wong. As will be
shown, proposalstolimt the federal governnent’ s power to naintaina
standing arny were defeated in both the House and the Senate.
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House of Representatives, Proceedings, August 24, 1789 (excerpt
reprinted in Young, supra note 34, at 707).

The Senate, which had the House action before it from August
25 through Septenber 9, 1789, nade three changes: 1) the words
“conposed of the body of the people” were stricken; 2) the words
“the best” were replaced by “necessary to the”; and 3) the entire
religiously scrupul ous clause was stricken. See THe COWLETE BILL OF
Rigirs 173-76 (Neil H. Cogan, ed., 1997). The Senate debates were
conducted in secret, so there is no direct evidence of why these
changes were nade. The Senate rejected a proposed anendnent to add
the words “for the common defense” just after “the right of the
people to keep and bear arns”. | d. Li ke the House, the Senate
rejected a proposed anendnent that woul d have required the consent
of two-thirds of both houses of Congress to maintain a standing
arny in tinme of peace. Id. The Senate on Septenber 8, 1789 al so
refused to adopt an anmendnent that would have given the states

power to armand train their mlitias.?®

5"This rejected amendnment read:

“That each state, respectively, shall have t he power to provide for
organi zing, armng, and disciplining, its owmn mlitia, whensoever
Congress shall omt or neglect toprovide for the sane; that themlitia
shal | not be subject tomartial | aw, except whenin actual service, in
time of war, invasion, or rebellion; and when not inthe actual service
of the United States, shall be subject only to such fines, penalties,
and puni shnents, as shall be directed or inflicted by thelaws of its
own state.” JOURNAL OF THE FI RST SESSI ON OF THE SENATE 75 (Washi ngton, D. C
1820) .

I n Houston v. Moore, 18 U.S. [5 Wieat] 1, 5 L.Ed. 19 (1820), the
Suprene Court held that states retainthe power to organi ze, arm and
disciplinetheir mlitias provided that the exercise thereof is not
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The nost significant Senate action is the rejection of the
anendnent that would have granted the power of the states to arm
and train their own mlitias. This is, of course, the precise
effect the states’ rights nodel attributes to the Second Anendnent.
Proponents of that nodel argue that the rejection of that anendnent
sinply indicates that this concern was al ready addressed, i.e. that
the rejected anendnent woul d have been nere surplusage. This is
highly inplausible, particularly given the Second Anendnent’s
pl acemrent within the Bill of Rights, its “the right of the people”
| anguage identical to that of the First and Fourth Anendnents, and
its lack of any reference to the power or rights of the states, al
as contrasted to the direct and explicit state power |anguage of
the rej ected anendnent. Moreover, this surplusage explanation al so
ignores that in the state conventions the right to keep and bear
arns was always in the Bill of R ghts section of proposed changes,

while the state power to armand train the mlitia was always in a

repugnant to the authority of the Union. The Court reasoned that
because the Constitution failed to divest the states of their
preexistent mlitiapowers, such powers remained. |Id. 5L.Ed. at 22-23.
The majority did not rely upon or even refer to the Second Anendnent.

The only nenti on of the Second Anrendnent was by Justice Story in
hi s di ssent, wherei n he observed t hat t he Second Anendnent probably did
not have “any i nportant beari ng” on t he questi on of whet her st ates had
power to organi ze, arm and disciplinetheir mlitias. 1d. 5L.Ed. at
31.

It seens |ikely that if the Second Anendnent was i ntended only to
grant the states concurrent power to organi ze, arm and di sciplinetheir
mlitias, the Suprene Court woul d have relied, at | east in part, upon
t he Second Anendnent for its holding. As it happened, the only nention
of the Second Anendnent was by t he di ssent i n pointing out the Second
Amendnent’ s probable irrelevance to the state mlitia powers issue.
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separate section or at |east a separate article.

Not surprisingly, the significance of the Senate s other
alterations or rejections is open to question. It could be argued
that the striking of the words “conposed of the body of the people”
supports the sophisticated collectiverights viewthat “mlitia” in
the Second Anendnent really neans “select mlitia” and, therefore,
pertains only to our nodern national guard. However, there is an
abundance of  historical evidence that indicates the Anti-
Federal i sts abhorred the idea of a select mlitia every bit as nuch

as a st andi ng army. >8 Clearly, i f the

%8See not e 42, supra, and the following: John Smlie, Pennsyl vani a
Conventi on, Decenber 6, 1787 (excerptsreprintedin Young, supra note
34, at 145-46) (“| object tothe power of Congress over themlitiaand

to keep a standing army. . . . Congress nay give us a select mlitia
whichw ll, infact, be astandi ng arny—or Congress, afrai d of a general
mlitia, may say there shall be no mlitia at all. Wen a sel ect

mlitiais formed, the peopleingeneral may be di sarned.”); Centi nel
| X, Phil adel phi a | NDEPENDENT GAZETTEER, January 8, 1788 (excerpt reprinted
i n Young, supra 192) (footnote omtted) (“l was ever jeal ous of the
select mlitia, consistingof infantry and troops of horse, instituted
inthis city and sone of the counties, . . . . Are not these corps
provi ded to suppress the first efforts of freedom and to check the
spirit of the peopleuntil aregular and sufficiently powerful mlitary
force shall be enbodied to rivet the chains of slavery on a del uded
nation.”); A Countryman, NeEwWYORK JOURNAL, January 22, 1788 (excerpt
reprinted in Young, supra at 224) (“Should the new constitution be
sufficiently corrected by a substantial bill of rights. . . separating
the legislative, judicial and executive departnents entirely, and
confining the national governnent to its proper objects; but, by no
means admtting astandingarny intinme of peace, nor aselect mlitia,
which last, is a schene that a certain head has, for sone tinme, been
teemng with, and is nothing el se but an artful introduction to the
other . . . | imagi ne we m ght becone a happy and respect abl e people.”);
AN ADDI TI ONAL NUVBER OF LETTERS FROM THE FEDERAL FARMER TO THE REPUBLI CAN, Letter
XVII, May 1788 (reprintedin Young, supra at 354-55) (footnote omtted)
(“First, the constitution ought to secure a genui ne and guar d agai nst
aselect mlitia, by providingthat the mlitia shall al ways be kept
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Anti - Federalists believed the anendnent of fered any support for the
formation of a select mlitia, or only recognized the right of
menbers of the select mlitia to keep and bear arns while on active
duty, they would have vociferously opposed it. It nust be
remenbered that the entire goal of submtting anendnents was to
pacify, not infuriate, the Anti-Federalists. This suggests that
the words “conposed of the body of the people” were stricken as
unnecessary surpl usage.

The repl acenent of “best” with “necessary to the” strengthens
the philosophical declaration’s support for a mlitia. As the
rejection of standing arnmy anendnents in the House and Senate, as
wel | as subsequent history, show, even this bolder statenent did

not serve tolimt the power of the federal governnment to maintain

wel | organi zed, arned, and di sci plined, and i ncl ude, accordingtothe
past and general usuage of the states, all nen capabl e of beari ng ar ns;
and that all regulations tendingtorender this general mlitiauseless
and def encel ess, by establishing sel ect corps of mlitia, or distinct
bodi es of mlitary nen, not havi ng permanent i nterests and attachnents
inthe coomunity to be avoided. . . . But, say gentl enen, the general
mlitia are for the nost part enployed at hone in their private
concerns, cannot wel |l be call ed out, or be depended upon; that we nust
have aselect mlitia; that is, as | understandit, particular corps or
bodi es of young nen, and of nen who have but little to do at hone,
particularly armed and disciplined in sone neasure, at the public
expence, and always ready to take the field. These corps, not much
unli ke regul ar troops, will ever produce aninattentionto the general
mlitia; and t he consequence has ever been, and al ways nust be, that the
substanti al nen, having famlies and property, will generally be w t hout
arns, W thout know ng the use of them and defencel ess; whereas, to
preserve liberty, it is essential that the whol e body of the people
al ways possess arns, and be taught al i ke, especi al | y when young, howto
use them nor doesit followfromthis, that all prom scuously nust go
i nto actual service on every occasion. The m nd that ai ns at a sel ect
mlitia, nust beinfluenced by atruly anti-republicanprinciple. .

7).
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a large standing arny. Probably the only bearing this change has
on the task before this Court is that it nakes the sophisticated
collective rights nodel’s contention that “mlitia” really neans
national guard or “select mlitia” even nore questionable. Anti-
Federal i sts woul d never have accepted that a select mlitia was the
best security (or anything but a threat to) “a free state,” nuch
| ess necessary to the security of “a free state.”

Opponents of the individual rights nodel claim the Senate
refused to add “for the common defense” after the anendnent’s
substantive guarantee because those words were unnecessary
surplusage. G ven the anendnent’s text and history, which, al npst
W t hout exception, support the individual rights view, we believe
it much nore likely that the Senate rejected this | anguage because
it potentially posed the risk of an interpretation contracting the
subst anti ve guar ant ee.

Finally, perhaps the l|east relevant Senate change is the
del etion of the religiously scrupul ous clause. This may well have
been because the Senate felt that the clause was not sufficiently
germane to an anendnent whose core purpose was to state the
affirmative rights of individuals as opposed to limtations on
their potential obligations, or, relatedly, that the clause dealt
wth arelatively mnor, collateral matter which was not worth the
controversy and/or confusion it had generated or could generate.

O, the Senate mght sinply have felt (as did Congressnman Benson,
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see note 55 supra) this would be better left to the w sdom and

di scretion of a future Congress.

The House approved the Senate version of the anendnent, and
Congress forwarded it to the states along with the rest of the Bill

of Rights on Septenber 26, 1789.°%°
b. Political D scourse

At the sane tinme the above | egi sl ative history was bei ng nade,
prom nent Anericans were witing in the newspapers and to each
ot her. These writings provide sonme insight into the nature
(i ndividual or collective) of the Second Anendnent.

Anti-Federalist WIIliam G ayson expressed concern to fell ow
Anti-Federalist Patrick Henry that the only anendnents that woul d

be approved are those, |ike Mudison's, that recognize individual

rights:

“l amexceedingly sorry it is out of my power to hold out
to you any flattering expectations on the score of
anendnents; it appears to ne that both houses are al npost
whol |y conposed of federalists; those who call thensel ves
Antis are so extrenely | ukewarm as scarcely to deserve
the appellation: Sone gentlenen here from notives of
policy have it in contenplation to effect anendnents
whi ch shall effect personal |iberty alone, |eaving the
great points of the judiciary, direct taxation &c, to
stand as they are . . . . Last Monday a string of
anendnents were presented to the |ower House; these
al toget her respected personal liberty . ”

Sent to the states at the sane ti me were proposed anmendnents to
Art. I, 82, cl. 3 (nunber of representatives) and Art. |, 86, cl. 1
(conpensation of representatives). Neither was ratifiedwi ththe Bil
of Rights, although the latter was (at |east arguably) ultimtely
ratified as the Twenty-seventh Amendnent in May 1992.
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Letter from WIlliam Gayson to Patrick Henry (June 12, 1789)
(excerpt reprinted in Young, supra note 34, at 668-69).
Federal i st Fi sher Ames was pl eased that Mdison’s anendnents

primarily concerned noncontroversial individual rights.

“M. Mdison has inserted, in his anmendnents, the
i ncrease of representatives, each State having two at
| east. The rights of conscience, of bearing arns, of
changi ng the governnent, are declared to be inherent in
t he people. Freedom of the press, too. There is a
prodi gi ous great dose of nedicine. But it will stinulate
the stomach as little as hasty-puddi ng. It is rather

food than physic. Am [sic] imense mass of sweet and
ot her herbs and roots for a diet drink.”

Letter from Fisher Ares to CGeorge Richards Mnot (June 12, 1789)
(excerpt reprinted in Young, supra note 34, at 668).
Federalist Tench Coxe, in a wdely republished article,
descri bed what woul d becone the Second Anendnent this way:
“As civil rulers, not having their duty to the people,
duly before them may attenpt to tyrannize, and as the
mlitary forces which shall be occasionally raised to
defend our country, mght pervert their power to the
injury of their fellowcitizens, the people are confirned
by the next article intheir right to keep and bear their
private arns.”
A Pennsyl vani an [ Federal i st Tench Coxe], REMARKS on the first part
of the AMENDMENTS to the FEDERAL CONSTI TUTI ON, noved on the 8th
instant in the House of Representatives, Phil adel phi a FEDERAL GAZETTE,
June 18, 1789 (excerpt reprinted in Young, supra note 34, at 671).
That sane day, Coxe wote to Madi son, discussing public reactionto

Madi son’ s proposed anendnents and his own conments thereon which

appeared in the Federal Gazette. See Young, supra note 34, at
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672. Madi son responded:

“Accept ny acknow edgnents for your favor of the 18th.

instant. The printed remarks inclosed in it are already

| find in the Gazettes here. It is much to be w shed

that the discon[ten]ted part of our fellowC tizens could

be reconciled to the Governnent they have opposed, and by

means as little as possible unacceptable to those who

approve the Constitution in its present form The

anendnents proposed in the H of Reps. had this twofold

object in view, besides the third one of avoiding all

controvertibl e points which m ght endanger the assent of

2/3 of each branch of Congs and 3/4 of the State

Legi sl atures. How far the experinent may succeed i n any

of these respects, is wholly uncertain. It will however

be greatly favored by expl anatory strictures of a healing

tendency, and is therefore already indebted to the co-

operation of your pen.”
Letter from Janes Madi son to Tench Coxe (June 24, 1789) (excerpt
reprinted in Young, supra note 34, at 673-74). Thus, consistent
with his other statenents, Madi son seens to have endorsed Coxe’s
i ndividual rights explanation of what would becone the Second
Amendnent . Note that Coxe nade no nention of the phil osophica
declaration regarding a well regulated mlitia, but only referred
to the provision’s substantive guarantee and also that Coxe's
reference to “private arns” is essentially inconsistent with both
the states’ rights and sophisticated collective rights nodels.

Opponent s of the individual rights viewdi spute that Madi son’s
| etter was an endorsenent of Coxe’s explanation of the anendnents,
claimng that Mdison disagreed with Coxe's explanation of the
ri ght of conscience. In other words, they say that Madi son was
just being polite to Coxe for his attenpt to explain the anmendnents

and may not have agreed with all of the positions Coxe took. Two
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problenms with this view are that there is no evidence that anybody
di sagreed with Coxe’ s explanation of the Second Anendnent and t hat
Madi son’s notes for his speech supporting the anmendnents indicate
that they “relate 1st to private rights”. Janes Madi son, Notes for
speech i n Congress supporting Amendnents (June 8, 1789) (reprinted
in Young, supra note 34, at 645).

Joseph Jones, in a letter to Janes Madi son, wote:

“l thank you for the copy of the anendnents proposed to

the constitution which you lately inclosedto ne-they are

cal cul ated to secure the personal rights of the people so

far as declarations on paper can effect the purpose,

| eavi ng uni npai red t he gr eat Power s of t he

gover nnent —t hey are of such a nature as to be generally

accept abl e and of course nore |likely to obtain the assent

of Congress that wod. any proposition tending to separate

the powers or |essen themin either branch.”
Letter fromJoseph Jones to Janes Madi son (June 24, 1789) (excer pt
reprinted in Young, supra note 34, at 673). Surely M. Jones would
have distinguished an anmendnent that did not secure “personal
rights.”

Anti - Federal i st Sanuel Nasson recognized that the anmendnent

guaranteed the right of individuals to keep arns for any | awf ul

pur pose.
“I find that Anendnents are once again on the Carpet. |
hope that such may take place as wll be for the Best
Interest of the whole[.] A Bill of rights well secured

that we the people nmay know how far we may Proceade in
Every Departnent[,] then their [sic] will be no D spute
bet ween t he people and rulers[.] [I]n that may be secured
the right to keep arnms for Common and Extraordinary
Cccations such as to secure ourselves against the wld
Beast and al so to anmuse us by fow ing and for our Defence
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agai nst a Common Eneny[.] [Y]ou knowto | earn the Use of
arns is all that can Save us froma forighn foe that may
attenpt to subdue us[,] for if we keep up the Use of arns
and becone well acquainted wth themwe Shall allway be
able to l ook themin the face that arise up against us[, ]
for it is inpossible to Support a Standing arney | arge
Enough to Guard our Lengthy Sea Coast[.]”

Letter from Samuel Nasson to Ceorge Thatcher (July 9, 1789)
(excerpt reprinted in Young, supra note 34, at 796-97) (enphasis
added) .

Wi | e Congressman Fisher Ames, a very strong Federalist, was
pl eased t hat Madi son’ s anendnents seened unlikely to cause di scord,
he al so expressed chagrin that the amendnents were so focused on
protecting the rights of the rabble that they did not belong in the

Consti tution.

“We have had the anmendnents on the tapis, and referred
themto a conmttee of one froma State. | hope nuch
debate wll be avoided by this node, and that the
anendnents wll be nore rational, and |ess ad popul um
t han Madi son’ s. It is necessary to conciliate, and |
woul d have anendnents. But they should not be trash

such as woul d di shonor the Constitution, w thout pleasing
its enem es. Should we propose them North Carolina
woul d accede. It is doubtful, in case we should not.”

Letter from Fisher Ares to CGeorge Richards Mnot (July 23, 1789)
(excerpt reprinted in Young, supra note 34, at 679).

Congressman Wlliam L. Smith viewed the Bill of R ghts as
recogni zing individual rights, not the structure of governnent.

“The Comm ttee on anendnts. have reported sone, which are

t hought i noffensive to federalists & may do sone good on

the other side: N. Car[olin]Ja. only wants sone pretext to

cone into the Union, & we may afford that pretext by

recommendi ng a few anmendnents.
There appears to be a disposition in our house to agree
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to sone, which will nore effectually secure private
rights, without affecting the structure of Govt.”

Letter fromWIliamL. Smth to Edward Rutl edge (August 9, 1789)
(excerpt reprinted in Young, supra note 34, at 798) (enphasis
added) .

Pennsyl vani a Congressman Frederi ck A Mihl enberg believed the

Bill of Rights would placate “our Mnority in Pennsylvania.”

“Altho” | amsorry that so nmuch Tinme has been spent in

this Business [the Bill of Ri ghts], and woul d much rat her

have had it postponed to the next Session, yet as it now

is done | hopeit wll be satisfactory to our State, and

as it takes in the principal Anmendnents which our

Mnority had so much at Heart, | hope it may restore

Har nony & unani mty anongst our fellow Ctizens . ”
Letter from Frederick A Mihlenberg to Benjam n Rush (August 18,
1789) (excerpt reprinted in Young, supra note 34, at 799) (enphasis
added). Recall that the Pennsylvania Mnority proposed what was
i ndi sputably an individual right to keep and bear arns.

Sone Anti - Federalists were upset that Federalist Janes Madi son
was getting all the credit for proposing the Bill of R ghts. They
believed nmuch of this credit was due Sanmuel Adans. Recal | that
Adans unsuccessfully proposed his own set of anmendnents to the
Massachusetts Convention (and was nuch criticized for making the
attenpt).

“1t may well be renenbered that the follow ng

“amendnents’ to the new constitution for these United

States, were introduced to the convention of this

commonweal th by its present Lieutenant Governor, that

vener abl e patriot, SAMJEL ADAMS. —It was his m sfortune to

have been m sconceived, and the proposition was
accordi ngly wi t hdrawn-| est t he busi ness of the conventi on

88



(the session of which was then drawing to a period) m ght
be unexpectedly protracted. H's enemes triunphed
exceedingly, and affected to represent his proposal as
not only an artful attenpt to prevent the constitution
being adopted in this state, but as an unnecessary and
i nproper alteration of a system which did not admt of
I nprovenents. To the honor of this gentlenen’s
penetration, and of his just way of thinking on this
i nportant subject, every one of his intended alterations,
but one, have been already reported by the commttee of
the House of Representatives in Congress, and nost
probably will be adopted by the federal legislature. In
justice therefore to that long tried Republican, and his
nunmerous friends, you gentlenen, are requested to re-
publish his intended alterations, in the sane paper that
exhibits to the public, the anendnents which the
commttee have adopted, in order that they nay be
conpared together.”

Letter from Mssrs. Adans & Nourse to the Editor of the Boston
| ndependent Chronicle, Philadel phia | NDEPENDENT GAZETTEER, August 20,
1789 (reprinted in Young, supra note 34, at 701-702). This is
significant because Adans’ anendnents prohibited the Constitution
from ever being construed to “prevent the people of the United
States who are peaceable citizens, from keeping their own arns.”
ld. This language is not at all susceptible to the states’ rights
or sophisticated collective rights views.

Many Anti-Federalists supported the Bill of Ri ghts,
notwi thstanding that it fell far short of delivering what they had
fought for in the state conventions. But at |east one fanous Anti -
Federalist was enraged that the anmendnents did not alter the
bal ance of power between the federal and state governnents,
particularly as to control over the mlitia.

“What woul d be your opinion of the man who, |iving where
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t hi eves were so nunerous and vigilant as to i nprove every
opportunity of plunder, should go to sleep at night in
t houghtl ess security, wth his doors w de open . :

Simlar would be the conduct of the people of the
United States, if they rest the security of their
i nval uabl e privil eges upon the partial anmendnents nmaki ng
by Congress to the newconstitution: for although many of
these anendnents are very proper and necessary, Yyet
whi |l st the constitutionis suffered to retain powers that
may not only defeat their salutary operation, but nmay,
and incontrovertibly wll be so decisively injurious as
to sweep away every vestige of liberty; it is an insult
upon the understandi ng and di scernnent of the people to
flatter them with the secure enjoynent of privileges,
that are held by so precarious and transient a tenure.

Besi des, sone of these limted, i nsecure anendnents,
whi ch, to a superficial observer, seemto contain usefu
provi si ons, when exam ned with attention, are found to be
del usive and inoperative. | will instance two or three
of them

Article 5" of the proposed anendnents—' A wel | regul ated
mlitia, conposed of the body of the people, being the
best security of a free state, the right of the people to
keep and bear arns, shall not be infringed, &.’ It is
remar kabl e that this article only nakes the observation,
‘that a well regulated mlitia, conposed of the body of
the people, is the best security of a free state;’ it
does not ordain, or constitutionally provide for, the
establ i shment of such a one. The absol ute conmand vest ed
by ot her sections in Congress over the mlitia, are not
inthe | east abridged by this anendnent. The mlitia may

still be subjected to martial lawand all its concom tant
severities, and disgraceful punishnments, may still be
marched from state to state and nade the unw lling
instrunments of crushing the last efforts of expiring
liberty.”

Centinel, Revived, No. XXIX, Philadel phia | NDEPENDENT GAZETTEER,

Septenber 9, 1789 (excerpt reprinted in Young, supra note 34, at
711-12). Extreme Anti-Federalists |like the Centinel would not be
pl acated by nmere recognition of a right about which the Federalists

and Anti-Federalists were in agreenent: the right of the people to
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keep and bear arns. In the Centinel’s view, as |long as the federal
gover nnent had such extensive power over the mlitia, the people’s
liberties were not safe. The Centinel sinply rejected the
Federal i sts repeated argunent that there was no need to worry about
a standing arny as long as individuals were arned. The Centi nel
al so correctly observed that the anmendnent’s preanbl e did nothing
to alter the balance (or inbalance) of power between the state and
federal governnents as to the mlitia
6. 19th Century Conmentary

The great Constitutional scholars of the 19th Century
recogni zed that the Second Anmendnent guarantees the right of
i ndi vi dual Anericans to possess and carry firearms. W list their
contributions in the order in which they were nade. First, St
CGeorge Tucker:

“8. Awell regulated mlitia being necessary to the
security of a free state, the right of the people to keep
and bear arns, shall not be infringed. Amendnents to
CUS At. 4.

This may be considered as the true palladium of
liberty. . . . The right of self defence is the first | aw
of nature: in nost governnents it has been the study of
rulers to confine this right within the narrowest limts
possi bl e. Werever standing arm es are kept up, and the
right of the people to keep and bear arnms is, under any
col our or pretext whatsoever, prohibited, |iberty, if not
al ready annihilated, is on the brink of destruction. In
Engl and, the peopl e have been di sarned, generally, under
t he specious pretext of preserving the gane: a never
failing lure to bring over the |anded aristocracy to
support any neasure, under that mask, though cal cul at ed
for very different purposes. True it is, their bill of
rights seens at first viewto counteract this policy: but
the right of bearing arns is confined to protestants, and
the words suitable to their condition and degree, have
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been interpreted to authorise the prohibition of keeping
a gun or other engine for the destruction of gane, to any
farmer, or inferior tradesman, or other person not
qualified to kill gane. So that not one nman in five
hundred can keep a gun in his house wi t hout bei ng subject
to a penalty.”

1 ST. GEORGE TUCKER, BLACKSTONE' S COMMENTARI ES: W TH NOTES OF REFERENCE
TO THE CONSTITUTION AND LAWS, OF THE FEDERAL GOVERNMENT OF THE UNI TED
STATES; AND OF THE COWONWEALTH OF VIRG NIA, 300 (1803) (ellipsis in
original). Note how the fact that the Second Anendnent
applies to Anericans generally is sharply contrasted with, and
favorably conpared to, the relevant part of the English Bil
of Rights, which only pertained to Protestants and even for
those only as “suitable to their condition and degree.” The
Amendnent is said to facilitate the right of self defense.
Having individuals arnmed is particularly necessary when
standing arm es are kept up, as the conbination of a standing
arny and a disarned populace threatens the destruction of
liberty.
Second, WIIliam Raw e:

“I'n the second article, it is declared, that a well
regulated mlitiais necessary to the security of a free
state; a proposition from which few wll dissent.
Al t hough in actual war, the services of regular troops
are confessedl y nore val uabl e; yet, whil e peace prevails,
and in the commencenent of a war before a regular force
can be raised, the mlitia form the palladium of the
country. They are ready to repel invasion, to suppress
i nsurrection, and preserve the good order and peace of
gover nnent . That they should be well regulated, is
judiciously added. A disorderly mlitia is disgraceful
toitself, and dangerous not to the eneny, but toits own
country. The duty of the state governnent is, to adopt
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such regulations as will tend to make good soldiers with
the least interruptions of the ordinary and useful
occupations of civil life. Inthis all the Union has a
strong and visible interest.

The corollary, fromthe first position, is, that the
right of the people to keep and bear arns shall not be
i nfringed.

The prohibition is general. No clause in the
Constitution could by any rule of construction be
conceived to give to congress a power to disarm the
peopl e. Such a flagitious attenpt could only be nade
under sone general pretence by a state | egislature. But
if in any blind pursuit of inordinate power, either
should attenpt it, this anmendnent nay be appealed to as
a restraint on both.

In nost of the countries of Europe, this right does
not seem to be denied, although it is allowed nore or
| ess sparingly, according to circunstances. |n England,
a country which boasts so nuch of its freedom the right
was secured to protestant subjects only, on the
revolution of 1688; and it is cautiously described to be
that of bearing arns for their defence, ‘suitable to
their conditions, and as allowed by law.’ An arbitrary
code for the preservation of ganme in that country has
| ong disgraced them A very small proportion of the
peopl e being permtted to kill it, though for their own
subsi stence; a gun or other instrunent, used for that
purpose by an unqualified person, my be seized and
forfeited. Blackstone, in whomwe regret that we cannot
al ways trace t he expanded principles of rational |iberty,
observes however, on this subject, that the prevention of
popul ar insurrections and resistence to governnent by
disarm ng the people, is oftener neant than avowed, by
the makers of forest and gane | aws.

Thi s ri ght ought not, however, in any governnent, to
be abused to the disturbance of the public peace.

An assenbl age of persons with arns, for an unl awful
purpose, is an indictable offence, and even the carrying
of arms abroad by a single individual, attended wth
ci rcunst ances giving just reason to fear that he purposes
to make an unlawful use of them would be sufficient
cause to require himto give surety of the peace. If he
refused he would be liable to inprisonnent.”

WLLI AM RAWLE, A VI EWOF THE CONSTI TUTI ON OF THE UNI TED STATES OF AMERI CA 125- 26

(Da Capo Press 1970) (2d ed. 1829) (footnotes omtted). Thi s
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expl anation recognizes that the preanble is a declaration, a
“proposition,” setting forth the desirability of reliance upon a
mlitiaduring peacetine. Awell-regulated mlitiais the opposite
of a disorderly, disgraceful mlitia. Raw e al so observes that the
Amendnent’ s substantive guarantee applies to all Anericans —“[t] he
prohibitionis general.” He |likew se makes plain that it precludes
| egislation “to disarmthe people.” Raw e, |ike St. George Tucker,
makes clear that the Second Amendnent does not suffer from the
infirmties of the corresponding part of the English Bill of
Ri ghts.
Next, Justice Joseph Story:

“8§ 1000. The next anmendnent is: “A well regul ated
mlitia being necessary to the security of a free state,
the right of the people to keep and bear arns shall not
be infringed.

§ 1001. The inportance of this article wll
scarcely be doubted by any persons, who have duly
reflected upon the subject. The mlitia is the natural
defence of a free country against sudden foreign
i nvasi ons, donestic i nsurrections, and donestic
usur pations of power by rulers. It is against sound
policy for a free people to keep up large mlitary
establi shnents and standing armes in tine of peace, both
fromt he enornous expenses, with which they are attended,
and the facile neans, which they afford to anbitious and
unprincipled rulers, to subvert the governnent, or
tranpl e upon the rights of the people. The right of the
citizens to Kkeep, and bear arns has justly been
considered, as the palladium of the liberties of a
republic; since it offers a strong noral check agai nst
the usurpation and arbitrary power of rulers; and wll
generally, even if these are successful in the first
i nstance, enable the people to resist, and triunph over
them And yet, though this truth would seem so cl ear,
and the i nportance of a well regulated mlitia would seem
so undeniable, it cannot be disguised, that anong the
Anmerican people there is a growing indifference to any
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systemof mlitia discipline, and a strong di sposition,
from a sense of its burthens, to be rid of al

regulations. How it is practicable to keep the people
duly arnmed w thout sone organi zation, it is difficult to
see. There is certainly no small danger, that
indifference may l|lead to disgust, and disgust to
contenpt; and t hus gradually underm ne all the protection
i ntended by this clause of our national bill of rights.”

JOSEPH STORY, COWENTARI ES ON THE CONSTI TUTION OF THE UNITED STATES 708- 709
(Carolina Academ c Press 1987) (1833) (enphasis added). Justice
Story calls the right of “citizens” to keep and bear arns the
“pal | adi uni of our liberties. He viewed the private ownership of
firearnms as reduci ng the need for the mai ntenance of | arge standi ng
armes by pronoting the vitality of the mlitia, and |anents that
mlitia participation is on the decline, fearing this wll result
in fewer Anericans being arned.

And finally, Thomas Cool ey:

“SECTION | V. —FHE RI GHT TO KEEP AND BEAR ARMS

The Constitution.—By the second anendnent to the
Constitution it is declared that, ‘a well-regul ated
mlitia being necessary to the security of a free

state, the right of the people to keep and bear arns
shal | not be infringed.

The anendnent, |ike nost other provisions in the
Constitutions, has a history. It was adopted with sone
nmodi fication and enl argenent fromthe English Bill of

Ri ghts of 1688, where it stood as a protest against
arbitrary action of the overturned dynasty in disarm ng
the people, and as a pledge of the new rulers that this
tyranni cal action should cease. The right declared was
meant to be a strong noral check agai nst the usurpation
and arbitrary power of rulers, and as a necessary and
efficient nmeans of regaining rights when tenporarily
overturned by usurpation.

The Right is General.—+t mght be supposed from
the phraseol ogy of this provision that the right to
keep and bear arns was only guaranteed to the mlitia;
but this would be an interpretation not warranted by
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the intent. The mlitia, as has been el sewhere
expl ai ned, consists of those persons who, under the
law, are liable to the performance of mlitary duty,
and are officered and enrolled for service when called
upon. But the | aw may make provision for the enrol nent
of all who are fit to performmlitary duty, or of a
smal | nunber only, or it may wholly omt to nake any
provision at all; and if the right were limted to
those enrolled, the purpose of this guaranty m ght be
def eated al together by the action or neglect to act of
the governnent it was neant to hold in check. The
meani ng of the provision undoubtedly is, that the
people, fromwhomthe mlitia nmust be taken, shall have
the right to keep and bear arns; and they need no
perm ssion or regulation of |aw for the purpose. But
this enables the governnent to have a well-regul at ed
mlitia; for to bear arnms inplies sonething nore than
the nmere keeping; it inplies the learning to handl e and
use themin a way that makes those who keep them ready
for their efficient use; in other words, it inplies the
right to neet for voluntary discipline in arns,
observing in doing so the |aws of public order.

Standi ng Arny.-A further purpose of this anmendnent
is, to preclude any necessity or reasonabl e excuse for
keeping up a standing army. A standing arny is
condemed by the traditions and sentinents of the
peopl e, as being as dangerous to the |iberties of the
peopl e as the general preparation of the people for the
defence of their institutions with arns i s preservative
of them

What Arnms may be kept.—Fhe arns i ntended by the
Constitution are such as are suitable for the general
defence of the community agai nst invasion or
oppression, and the secret carrying of those suited
merely to deadly individual encounters may be
prohi bited.”

THovas M CooLEy, THE GENERAL PRINCI PLES OF CONSTI TUTI ONAL LAW IN THE UNITED
STATES OF AMERICA 270-72 (Rothman & Co. 1981) (original ed. 1880)
(footnotes omtted) (enphasis added).
7. Anal ysi s
The history we have recounted largely speaks for itself. W

briefly summari ze. The Anti-Federalists desired a bill of rights,
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express provision for increased state power over the mlitia, and
a meani ngful express limtation of the power of the federal
governnent to maintain a standing arny. These i ssues were sonmewhat
interrelated. The prospect of federal power to render the mlitia
useless and to maintain a large standing army conbined with the
absence of any specific guarantees of individual |iberty frightened
Anti - Federalists. But the Anti-Federalist conplaint that resonated
best with the people at large was the lack of a bill of rights.

In md-1788 the Constitution was ratified unchanged and in the
spring of 1789 the Federalists gained control of both houses of the
First Congress. Hard-core Anti-Federalists persistedin all three
demands, but nore noderate Anti-Federalists and the people at | arge
were primarily focused on securing a bill of rights. Most
Federalists were not really averse to a bill of rights, but, like
Janes Madi son hinsel f, had been forced to oppose any nodifications
to the Constitution since it could only be ratified unchanged. The
Federalists wanted to please the Anti-Federalists as nuch as
possi ble without fundanentally altering the bal ance of federal-
state power. Janes Madison plainly stated this goal when he
subm tted his proposed anendnents to the House.

Gven the political dynamc of the day, the wording of the
Second Anendnent is exactly what would have been expected. The
Federal i sts had no qualns with recogni zi ng the individual right of

all Americans to keep and bear arns. In fact, as we have
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docunent ed, one of the Federalists’ favorite 1787-88 tal ki ng points
on the standing arny and federal power over the mlitia issues was
toremnd the Anti-Federalists that the Anerican people were arned
and hence could not possibly be placed in danger by a federa
standing arny or federal control over the mlitia. The Second
Amendnent’s preanble represents a successful attenpt, by the
Federalists, to further pacify noderate Anti-Federalists wthout
actual ly concedi ng any addi tional ground, i.e. without limting the
power of the federal governnent to maintain a standing arny or
i ncreasing the power of the states over the mlitia.

This is not to say that the Second Anendnent’s preanbl e was
not appropriate or is in any way marginal or lacking in true
significance. Quite the contrary. Absent a citizenry generally
keepi ng and bearing their own private arns, a mlitia as it was
then thought of could not neaningfully exist. As pointed out by
Thomas Cool ey, the right of individual Anmericans to keep, carry,
and acquai nt thenselves wth firearns does indeed pronote a well -
regulated mlitia by fostering the developnent of a pool of
firearms-famliar citizens that could be called upon to serve in
the mlitia. Wiile standing armes are not nentioned in the
preanble, history shows that the reason a well-regulated mlitia
was decl ared necessary to the security of a free state was because
such a mlitia wwuld greatly reduce the need for a standing arny.

Thus, the Second Anmendnent dealt directly with one of the Anti-
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Federalists’ concerns and indirectly addressed the other two.
While the hard-core Anti-Federalists recognized that the Second
Amendnment did not assure a well-regulated mlitia or curtail the
federal governnent’s power to maintain a |large standi ng arny, they
did not control either branch of Congress (or the presidency) and
had to be content with the right of individuals to keep and bear
arns.

Finally, the many newspaper articles and personal letters
cited indicate that, at the tine, Anericans viewed the Second
Amendnent as applying to individuals. This is confirmed by the
First Congress’s rejection of amendnents that would have directly
and explicitly addressed the Anti-Federalists’ standing arny and
power over the mlitia concerns.

We have found no historical evidence that the Second Arendnent
was intended to convey mlitia power to the states, limt the
federal governnent’s power to nmaintain a standing arny, or applies

only to nenbers of a select mlitia while on active duty.® Al of

t he evidence i ndicates that the Second Amendnent, |ike other parts
of the Bill of R ghts, applies to and protects individual
Aneri cans.

W find that the history of the Second Anendnent reinforces

the plain neaning of its text, nanely that it protects individual

S%Whil e there i s no historical evidence that the states’ rights
vi ew of the Second Anendnent is correct, we are struck by t he absence
of any indication that the result contenpl ated by t he sophi sticated
collective rights view was desired, or even conceived of, by anyone.
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Anmericans in their right to keep and bear arns whet her or not they
are a nenber of a select mlitia or performng active mlitary
service or training.

E. Second Anendnent protects individual rights

We reject the collective rights and sophisticated collective
rights nodels for interpreting the Second Anmendnent. We hol d,
consistent with MIller, that it protects the right of individuals,
including those not then actually a nenber of any mlitia or
engaged in active mlitary service or training, to privately
possess and bear their own firearnms, such as the pistol involved
here, that are suitable as personal, individual weapons and are not
of the general kind or type excluded by MIler. However, because
of our holding that section 922(g)(8), as applied to Enerson, does
not infringe his individual rights under the Second Amendnent we
w Il not now further el aborate as to the exact scope of all Second
Amendnent rights.
VI. Application to Enmerson

The district court held that section 922(g)(8) was
unconstitutionally overbroad because it allows second anendnent
rights to be i nfringed absent any express judicial finding that the
person subject to the order posed a future danger. |n other words,

the section 922(g)(8) threshold for deprivation of the fundanental
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right to keep and bear arns is too | ow. ®

Al t hough, as we have held, the Second Anendnent does protect
i ndividual rights, that does not nean that those rights may never
be nmade subject to any limted, narrowmy tailored specific
exceptions or restrictions for particul ar cases that are reasonabl e
and not inconsistent with the right of Anericans generally to
individually keep and bear their private arns as historically

understood in this country. |ndeed, Enerson does not contend, and

81The di strict court’s anal ysis of the constitutionality of section
922(9)(8), was essentially as follows:

“18 U.S.C. 8 922(g)(8) is unconstitutional because it allows
a state court divorce proceeding, wthout particularized findings
of the threat of future violence, to automatically deprive a
citizen of his Second Anendnent rights. . . . Al that is required
for prosecution under the Act is a boilerplate order with no
particul ari zed fi ndi ngs. Thus, the statute has no real safeguards
against an arbitrary abridgenent of Second Anmendnent rights.
Therefore, by crimnalizing protected Second Amendnent activity
based upon a civil state court order with no particularized
findings, the statute is over-broad and in direct violation of an
i ndi vidual's Second Anendnent rights.

By contrast, 8 922(g)(8) is different from the felon-in-
possession statute, 18 U S. C 8§ 922(g)(1), because once an
i ndividual is convicted of a felony, he has by his crimnal conduct
taken hinself outside the class of |aw abiding citizens who enjoy
full exercise of their civil rights. Furthernore, the convicted
felon is adnonished in state and federal courts that a felony
conviction results in the loss of certain civil rights, including
the right to bear arns. This is not so with 8§ 922(g)(8).

It is absurd that a boilerplate state court divorce order can
collaterally and automatically extinguish a |awabiding citizen's
Second Anendnent rights, particularly when neither the judge
i ssuing the order, nor the parties nor their attorneys are aware of
the federal crimnal penalties arising from firearm possession
after entry of the restraining order.”

United States v. Enerson, 46 F. Supp.2d 598, 610-11 (N. D. Tex.
1999) .
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the district court did not hold, otherwise. As we have previously
noted, it is clear that felons, infants and those of unsound m nd
may be prohibited from possessing firearns. See note 21, supra. ®
Emerson’s argunent that his Second Anmendnent rights have been
violated is grounded on the propositions that the Septenber 14,
1998 order contains no express finding that he represents a
credible threat to the physical safety of his wife (or child), that
the evidence before the court issuing the order would not sustain
such a finding and that the provisions of the order bringing it
wthin clause (O (ii) of section 922(g)(8) were no nore than
uncontested boiler-plate. 1In essence, Enmerson, and the district
court, concede that had the order contai ned an express finding, on
the basis of adequate evidence, that Enerson actually posed a
credible threat to the physical safety of his wife, and had that
been a genuinely contested matter at the hearing, wth the parties
and the court aware of section 922(9g)(8), then Enerson could

consistent with the Second Anendnent, be precluded frompossessing

621 i kewi se, the Suprene Court has remarked that the ri ght to keep
and bear arns is, |like other rights protected by the Bill of Ri ghts,
“subject to certain well-recogni zed exceptions, arising fromthe
necessities of the case” and hence “i s not i nfringed by | ans prohi biting
t he carryi ng of conceal ed weapons,” Robertsonv. Baldwin, 17S. Q. 326,
329 (1897), or by | aws “which only forbid bodi es of nen to associ ate

together as mlitary organizations. . . todrill or paradeincities
and towns unl ess authorized by law.” Presser v. Illinois, 6 S.Ct. 580,
584 (1886).
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a firearmwhile he remni ned subject to the order.

Though we are concerned with the lack of express findings in
the order, and with the absence of any requirenent for sane in
clause (O (ii) of section 922(g)(8), we are ultimtely unpersuaded
by Enerson’s argunent. Section 922(9g)(8)(A) requires an actual
hearing with prior notice and an opportunity to participate, and
section 922(g9)(8)(C(ii) requires that the order “explicitly”
prohibit the use (actual, threatened or attenpted) of physical
force that would reasonably be expected to cause bodily injury.
Congress | egi sl at ed agai nst the background of the al nost uni versal
rule of Anerican law that for a tenporary injunction to issue:

“There nust be a likelihood that irreparable harm w ||
occur. Speculative injury is not sufficient; there nust
be nore than an unfounded fear on the part of the
applicant. Thus, a prelimnary injunction wll not be
i ssued sinply to prevent the possibility of sone renote
future injury. A presently existing actual threat nust
be shown. However, the injury need not have been
inflicted when application is mde or be certain to
occur; astrong threat of irreparable injury before trial
is an adequate basis.” 9 WRIGHT, MLLER & KANE, FEDERAL
PRACTI CE AND PROCEDURE: CiviL 2D § 2948. 1 at 153-56 (footnotes
om tted; enphasis added). %

53Emer son does not contest that the prohibitions of the order fall

withintheliteral terns of § 922(g)(8)(Q(ii), andthe district court
did not determ ne otherw se.

64See al so, e.g., 42 AmJur 2d, Injunctions, 8§ 32 at 606-08 (“To be
entitledto aninjunction, the plaintiff nust establishthat he.
isimed ately indanger of sustaining, sonedirect injury as aresult
of the chall enged conduct. Theinjunctionw || not i ssue unless there
isanimmnent threat of illegal action. In other words, theinjury or
threat of injury nust bereal and immediate . . . The apprehensi on of
injury must be well grounded, which neans there is a reasonable
probability that areal infjury. . . will occur if theinjunctionis not
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We concl ude that Congress in enacting section 922(9)(8) (O (i)
proceeded on the assunption that the |aws of the several states
were such that court orders, issued after notice and hearing,
shoul d not enbrace the prohibitions of paragraph (O (ii) unless
such either were not contested or evidence credited by the court
reflected a real threat or danger of injury to the protected party
by the party enjoined. W do not inply that Congress intended to
aut horize collateral reviewof the particular state court predicate
order in section 922(g)(8)(C (ii) prosecutions to determ ne whet her
in that individual case the state court adequately followed state
law in issuing the order. Wat we do suggest is that Congress did
not have in mnd orders i ssued under a |l egal systemwhose rules did
not approxi mate the above stated general m ni mum standards for the
i ssuance of contested injunctive orders after notice and heari ng.

In any event, it is clear to us that Texas |law neets these
general mninum standards. See, e.g., Texas Indus. Gas v. Phoeni x
Metal lurgical, 828 S . W2d 529, 532 (Tex. App.-Hou. [1st D st.]
1992):

“A trial court may not issue a tenporary injunction

except to prevent a threatened injury. . . . The

comm ssion of the act to be enjoined nust be nore than

just speculative, and the injury that flows fromthe act
must be nore than just conjectural. . . . The trial court

granted . . .”) (footnotes omtted; enphasis added); Id. § 8 at 566
(“The standard for grantingaprelimnary injunctionis essentiallythe
sane as for a permanent injunction, wth the exception that the
pl aintiff nust showa |ikelihood of success onthe nerits rather than
actual success”) (footnote omtted).
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wll abuse its discretion if it grants a tenporary

i njunction when the evidence does not clearly establish

that the applicant is threatened wth an actual,

irreparable injury.”

See also State v. Mrales, 869 S.W2d 941, 946 (Tex. 1994) (“An
injunction will not issue unless it is shown that the respondent
will engage in the activity enjoined”); Arnendariz v. Mra, 526
S.W2d 542, 543 (Tex. 1975) (reversing tenporary injunction where
no “evi dence establ i shing probable injury”); Dallas General Drivers
v. Wam x, 295 S.W2d 873, 879 (Tex. 1956); In re Marriage of
Spiegel, 6 S.W3d 643, 645 (Tex. App.-Amarillo 1999).

We concl ude that essentially the sane standards are applicabl e
to orders, such as the Septenber 14, 1998 order here, issued under
Texas Fam |y Code 8 6.502, which provides that in a pending divorce
proceeding “after notice and hearing, the court my render an
appropriate order, including the granting of a tenporary injunction
for . . . protection of the parties as deened necessary
including an order directed to one or both parties
prohibiting an act described by Section 6.501(a).” Section
6.501(a), dealing with tenporary restraining orders in divorce
proceedi ngs, authorizes orders “prohibiting one or both parties
from . . . (2) threatening the other, by telephone or in witing,
to take unlawful action against any person, intending by this
action to annoy or alarm the other; . . . (4) intentionally,
know ngly, or recklessly causing bodily injury to the other or to

a child of either party; (5) threatening the other or a child of
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either party with immnent bodily injury; . . .” The predecessor
statute to section 6.502 has been construed as requiring a show ng
of “reasonabl e necessity” for the tenporary injunction, including
a showi ng of “a probable injury.” See Florence v. Florence, 388
S.W2d 220, 223-24 (Tex. CGv. App.-Tyler 1965).

We are al so sonewhat troubled by the unavailability of review
by direct appeal of interlocutory orders under section 6.502. See
Texas Famly Code 8§ 6.507. However, appellate court review is
avai | abl e by mandanus under an “abuse of discretion” standard
VWal | ace v. Briggs, 348 S.W2d 523, 527 (Tex. 1961). There are a
nunber of reported appellate court decisions granting such relief
fromorders under the predecessors to section 6.502. See, e.g.
Wal | ace; Little v. Daggett, 858 S.W2d 368 (Tex. 1993); Dancy v.
Daggett, 815 S.W2d 548 (Tex. 1991); Post v. Garza, 867 S.W2d 88
(Tex. App.-Corpus Christi 1993). W also note that it has nore
generally been said that a “trial court will abuse its discretion
if it grants a tenporary injunction when the evidence does not
clearly establish that the applicant is threatened with an actual,
irreparable injury,” Texas Indus. Gas, supra, 828 S.W2d at 532
(enphasi s added), and that, with reference to ruling on a tenporary
i njunction application, “[a]n abuse of discretion arises when the
trial court acts without reference to applicabl e guiding principles

.; acts arbitrarily; . . . or msinterprets or m sapplies the

law. . . .” In Re Marriage of Spiegel, 6 S.W3d 643, 645 (Tex.
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App. -Amarill o 1999) (enphasis added; citations omtted). W also
note in this connection that orders such as that here of Septenber
14, 1998, expire on the final decree of divorce (and are subject to
nmodi fication by the trial court prior thereto; if incorporated into
the final divorce decree they are then subject to review on direct
appeal ).

In light of the foregoing, we cannot say that section
922(9)(8) (O (ii)'s lack of a requirenent for an explicit, express
credible threat finding by the court issuing the order—of itself or
together with appellate court review being available (prior to
final judgnent) only by mandanus-renders that section infirmunder
the Second Anendnent. The presence of such an explicit finding
would likely furnish sone additional indication that the issuing
court properly considered the matter, but such findings can be as
much “boilerplate” or in error as any other part of such an order.

As to Enerson’s contention that the evidence before the court
i ssui ng the Septenber 14, 1998 order was insufficient to show that
he posed a credible threat to the physical safety of his wife or
child, we conclude that under these circunstances Lews v. United
States, 100 S.Ct. 915 (1980) and our decision in United States v.
Chanmbers, 922 F.2d 228 (5th Cr. 1991), each discussed in part |
hereof above, necessarily preclude the court in the section
922(9)(8) prosecution fromthat sort of collateral review of the

validity of the particular section 922(g)(8) predicate order, at
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| east where, as we hold to be the case here, the order is not so
“transparently invalid’ as to have “only a frivolous pretense to
validity.” See Chanbers at 239.

Wth respect to tenporary injunctions and sim |l ar orders to be
i ssued only after notice and hearing, the Texas rule of |aw, as we
have noted, is that such an order, at | east to the extent contested
and explicitly prohibiting acts such as are covered by section
922(9)(8) (O (ii), may not properly issue unless the issuing court
concl udes, based on adequate evidence at the hearing, that the
party restrained would otherwise pose a realistic threat of
i mm nent physical injury to the protected party, and this is so
regardl ess of whether or not Texas |law requires the issuing court
to make on the record express or explicit findings to that effect.
Mor eover, such orders are subject to being set aside by the issuing
court as well as being subject to sone review by an appellate
court. In such a case, we conclude that the nexus between firearm
possession by the party so enjoined and the threat of |aw ess
violence, is sufficient, though likely barely so, to support the
deprivation, while the order remains in effect, of the enjoined
party’ s Second Anendnent right to keep and bear arns, and that this
is so even though the party enjoined may not collaterally attack
the particular predicate order in the section 922(g)(8)
prosecution, at least so long as the order, as here, is not so

transparently invalid as to have only a frivolous pretense to
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validity.®
VI1. Concl usion

Error has not been denonstrated in the district court’s
refusal to dismss the indictnent on commerce cl ause grounds.

For the reasons stated, we reverse the district court’s order
granting the notion to dismss the indictnent under the Fifth
Amendnent .

W agree with the district court that the Second Anendnent
protects the right of individuals to privately keep and bear their
own firearnms that are suitable as individual, personal weapons and
are not of the general kind or type excluded by MIler, regardl ess
of whether the particular individual is then actually a nenber of

amlitia.® However, for the reasons stated, we al so concl ude t hat

8%As previ ously observed, see note 6, supra, the present record
does not confront us wth and we do not speak to, a situationin which
the defendant’ s firearmpossessionis nerely incident to (and/or is
sinply passive pendinginitiationandconpletionof) agoodfaitheffort
toridhinself, as soon after i ssuance of the di squalifying court order
as reasonably practicabl e under the circunstances, of the continued
possession of a previously possessed firearm

56\We rej ect the special concurrence’s inpassioned criticism of
our reaching the issue of whether the Second Anendnent’s right to
keep and bear arns is an individual right. That precise issue was
deci ded by the district court and was briefed and argued by both
parties in this court and in the district court. Mor eover, in
reaching that issue we have only done what the vast nmajority of
other courts faced with simlar contentions have done (al beit our
resolution of that question is different). The vast majority have
not, as the special concurrence would have us do, sinply said it
makes no difference whether or not the Second Anendnent right to
keep and bear arns is an individual right because even if it were
an individual right the conviction (or the challenged statute)
woul d be valid. In this case, unless we were to determ ne the
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the predicate order in question here is sufficient, albeit |ikely
mnimally so, to support the deprivation, while it remains in
effect, of the defendant’s Second Anendnent rights. Accordingly,
we reverse the district court’s dismssal of the indictnment on
Second Anendnent grounds.

We remand the cause for further proceedi ngs not inconsistent
herew t h.

REVERSED and REMANDED’

i ssue of the proper construction of section 922(g)(8) in Enerson’s
favor (which the special concurrence does not suggest), resol ution
of this appeal requires us to determne the constitutionality of
section 922(g)(8), facially and as applied, under the Second
Amendnent (as well as under the due process cl ause and the commerce
clause). W have done so on a straightforward basis.

W likewise reject the inplied criticism (in the specia
concurrence’ s fourth paragraph) for not nmentioning certain “facts”
not alleged in the indictnent, not found to be true by any trier of
fact, and not relevant to the section 922(g)(8) violation all eged.
The district court dism ssed the indictnent and Enerson has not yet
been convicted of anything. In fact, we have been inforned that he
has been acquitted of state charges relating to the matter
mentioned in the special concurrence.

87Al | pendi ng undi sposed notions are deni ed.
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Appendi x

The material in this appendi x cones |largely from Young, “The
Origin of the Second Anendnent” (2d ed. 1995) (CGol den Caks Books),
hereinafter cited as Young (all enphasis in original unless

ot herwi se noted).

1. Anti-Federalists want a Bill of Rights.

Letter fromRi chard Henry Lee to W1 Iiam Shi ppen, Jr. (Qctober
2, 1787) (reprinted in Young, at 31)(“l have considered the new

Constitution . . . &I find it inpossible for ne to doubt, that in
its present State, unanended, the adoption of it will put Gvi

Li berty and t he happi ness of the people at the nercy of Rulers who
may possess the great unguarded powers given . . . The necessary
alterations will by no neans interfere wwth the general nature of
the plan, or limt the power of doing good; but they will restrain
fromoppression the wicked & Tyrannic . . . .”); Letter fromGeorge

Mason to George Washi ngton (CGctober 7, 1787) (reprinted in Young,
at 34-35) (“Objections to the Constitution of Governnent forned by
the Convention. There is no Declaration of Rights, and the Laws of
t he general CGovernnent bei ng paranount to the Laws & Constitutions
of the several States, the Declarations of Rights in the separate
States are no Security.”); An AOd Wig |1, PHLADELPH A | NDEPENDENT
GAZETTEER, Cctober 17, 1787 (excerpts reprinted in Young, at 49-51)
(“[T]he future Congress will be fully authorized to assune all such
powers as they in their wi sdomor w ckedness, according as the one
or the other may happen to prevail, shall fromtinme to tinme think
proper to assune. . . . [Il]Jt is not of a farthing consequence
whet her they really are of opinion that the law is necessary and
proper, or only pretend to think so; for who can overrule their

pretensi ons?-No one, unless we had a bill of rights to which we
m ght appeal . . . In giving such imense, such unlimted powers,
was there no necessity of a bill of rights to secure to the people

their liberties?"); Letter fromEl bridge Gerry to the Massachusetts
Ceneral Court (Cctober 18, 1787) (excerpt reprinted in Young, at
51) (“My principal objections to the plan, are . . . that the
systemis without the security of a bill of rights.”); An Ad Wig
11, PHLADELPHIA | NDEPENDENT GAZETTEER, October 20, 1787 (excerpt
reprinted in Young, at 51) (“[T]here ought to be a bill of rights
firmy westablished, which neither treaties nor acts of the
| egislature can alter.”); Letter fromLouis Quillaume to to Conte
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de Montnorin (QOctober 21, 1787) (excerpt reprinted in Young, at 56)
(“He [Anti-Federalist R chard Henry Lee] disapproves especially
t hat the governnent m ght have been accorded i mense powers w t hout
preceding the Constitution with a bill of rights, which has al ways
been regarded as the palladium of a free people.”); A
Conf ederational i st, PH LADELPHI A PENNSYLVANIA HERALD, Cct ober 27, 1787
(excerpt reprinted in Young, at 66) (“[A] declaration of those
i nherent and political rights ought to be made in a Bl LL OF Rl GHTS,
that the people may never |ose their |iberties by construction.”);
Letter fromGeorge Lee Turberville to Arthur Lee (COctober 28, 1787)
(excerpt reprinted in Young, at 71) (“[T]his points out to ne the
absolute necessity of a bill of rights—-and that a very full &
expl anatory one too-where not only the Liberty of the press, the
trial by jury of the vicinage & all those great points—but even
every the nost trivial privilege that CGtizens have a right to
possess—shou’ d be expressly stipul ated and reserved-& the viol ation
of them nost scrupul ously and Jeal ously guarded agai nst-OfF what
consequence is the federal guarantee of republican governnents to
the individual states, when the power of the MIlitia s even is

rested inthe president . . . .”7); Letter fromArthur Lee to Edward
Rut | edge (Cctober 29, 1787) (excerpt reprinted in Young, at 72) (“I
do not like it [the Constitution]. The want of a prom sed

decl aration of rights, when by sone exceptions in the Body of it,
things, in which no power is expressly given, inplies that every
thing not excepted is given; is a very material defect.); R S.,
PHI LADELPHI A PENNSYLVANI A HERALD, Novenber 10, 1787 (excerpt reprinted
in Young, at 101) (“The nost repeated, and certainly the nobst
substantial, charge agai nst the proposed constitution, is the want
of a bill of rights.”); Brutus |11, NeEwYORK JOURNAL, Novenber 15,
1787 (excerpt reprinted in Young, at 104) (“[T]he plan [the
Constitution] is radically defective in a fundanental principle,
which ought to be found in every free governnent; to wt, a
declaration of rights.”); Robert Whitehil |, Pennsyl vani a
Convention, Novenber 28, 1787 (excerpt reprinted in Young, at 117)
(“I'f indeed the Constitution itself so well defined the powers of
governnent that no m stake could arise, and we were well assured
that our governors would always act right, then we mght be
satisfied without an explicit reservation of those rights wth
whi ch the people ought not, and nean not to part. But, sir, we
know that it is the nature of power to seek its own augnentati on,
and thus the loss of liberty is the necessary consequence of a
| oose or extravagant del egation of authority. National freedomhas
been, and will be the sacrifice of anbition and power, and it is
our duty to enploy the present opportunity in stipulating such
restrictions as are best calculated to protect us from oppression
and sl avery.”); A FEDERAL REPUBLI CAN, A Revi EWOF THE CoNSTI TUTI ON ( Novenber
28, 1787) (excerpt reprinted in Young, at 119) (“H therto we have
been consi dering the bl em shes of the Constitution as they statedly
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exi st—ot her objects are derived from om ssion. Anong these the
grand one, upon which is indeed suspended every other, is the
om ssion of a bill of rights.”); Letter from Thomas Jefferson to
Janes Madi son (Decenber 20, 1787) (excerpt reprinted in Young, at
177) (“[A] bill of rights is what the people are entitled to
agai nst every governnent on earth, general or particular, & what no
just governnent should refuse, or rest oninference.”); Letter from
Thomas B. Waite to George Thatcher, January 8, 1788 (excerpt
reprinted in Young, at 194) (“There is a certain darkness,
duplicity and studied anbiguity of expression running thro the

whol e Constitution which renders a Bill of Rights peculiarly
necessary.-As it now stands but very few individuals do, or ever
wll understand it.-Consequently, Congress wll be its own
interpreter . . . .”); Sanuel, Boston | NDEPENDENT CHRONI CLE, January

10, 1788 (excerpt reprinted in Young, at 202) (“The nost
conpl aints, that | have heard made about the proposed Constitution,
are that there is no declaration of rights.”); Hugh Henry
Brackenri dge, PITTSBURGH GAzETTE, March 1, 1788 (excerpt reprinted in
Young, at 291) (“The want of a bill of rights is the great evil.”);
Luther Martin, Baltinore MMRYLAND JOURNAL, March 21, 1788 (excerpts
reprinted in Young, at 306) (“But the proposed constitution being
intended and enpowered to act not only on states, but also
imediately on individuals, it renders a recognition and a
stipulation in favour of the rights both of states and of nen, not
only proper, but in ny opinion, absolutely necessary.”); Patrick
Henry, Virginia Convention, June 16, 1788 (excerpt reprinted in
Young, at 436) (“[T]he necessity of a bill of rights appears to ne
to be greater in this governnent than ever it was i n any gover nnent
before.”).

And, there were noderates who sought to nmake peace bet ween t he
Federal i sts and Anti-Federalists and recogni zed the necessity of a
Bill of Rghts. See A True Friend, Broadside: R chnond, Decenber
6, 1787 (reprinted in Young, at 143) (“Let us then insert in the
first page of this constitution, as a preanble to it, a declaration
of our rights, or an enuneration of our prerogatives, as a
sovereign people; that they my never hereafter be unknown,
forgotten or contradicted by our representatives, our del egates,
our servants in Congress . . . .”").

2. Federalists say bill of rights not needed because federal
governnment given no power to infringe fundanental rights.

One of the Peopl e, PHLADELPHI A PENNSYLVANI A GAZETTE, Cctober 17,
1787 (excerpt reprinted in Young, at 45) (“The freedomof the press
and trials by jury are not infringed on. The Constitution is
silent, and with propriety too, on these and every other subject
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relative to the internal governnent of the states. These are
secured by the different state constitutions. | repeat again, that
the Federal Constitution does not interfere with these matters.
Their power is defined and limted by the 8th section of the first
Article of the Constitution, and they have not power to take away
the freedom of the press, nor can they interfere in the snmall est
degree with the judiciary of any of the states.”); A CGtizen,
CARLI SLE GAZETTE, Cct ober 24, 1787 (excerpt reprinted in Young, at 57)
(“The consideration of the nature and object of this general

governnent will also shew you how weak it is to talk of a bill of
rights init. It is a governnent of states; not of individuals.
The constitution of each state has a bill of rights for its own

citizens; and the proposed plan guaranties to every state a
republican formof governnent for ever. But it would be a novelty
indeed to form a bill of rights for states.”); Janes WIson

Pennsyl vani a Convention, Novenber 28, 1787 (excerpt reprinted in
Young, at 114) (“[A] bill of rights is by no neans a necessary
measure. In a governnent possessed of enunerated powers, such a
measure would be not only unnecessary, but preposterous and
dangerous.”); Brutus, Alexandria VIRGNA JOURNAL, Decenber 6, 1787
(excerpt reprinted in Young, at 144) (“The powers which the people
delegate to their rulers are conpletely defined, and if they should
assune nore than is there warranted they would soon find that there
is apower inthe United States of Anerica paranount to their own,
which would bring upon them the just resentnment of an injured
peopl e.”); Cassius Xl, Boston MASSACHUSETTS GazETTE, Decenber 25, 1787
(excerpt reprinted in Young, at 179) (“[Qf what use would be a
bill of rights, in the present case? . . . It can only be to
resort to when it is supposed that Congress have infringed the
unal i enbl e rights of the people: but would it not be nuch easier to
resort to the federal constitution, to see if therein power is
given to Congress to nmake the law in question? |If such power is
not given, the lawis in fact anullity, and the people wll not be
bound thereby. For let it be renenbered that such | aws, and such
only, as are founded on this constitution, are to be the suprene
laws of the land.”); GCeneral Charles Pinckney, South Carolina
Convention, January 18, 1788, (excerpt reprinted in Young, at 217)
(“The general governnment has no powers but what are expressly
granted to it; it therefore has no power to take away the liberty
of the press. . . . [Tlo have nentioned it in our general
Constitution woul d perhaps furni sh an argunent, hereafter, that the
general governnent had a right to exercise powers not expressly
del egated to it. For the sane reason, we had no bill of rights
inserted in our Constitution; for, as we m ght perhaps have omtted
the enuneration of sonme of our rights, it mght hereafter be said
we had delegated to the general governnent a power to take away
such of our rights as we had not enunerated . . . .”); Aristides
[ Al exander Contee Hanson], REMARKS ON THE PROPOSED PLAN OF A FEDERAL
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GOVERNMENT, ADDRESSED TO THE CITIZENS OF THE UNITED STATES OF AMERICA, AND
PARTI CULARLY TO THE PEOPLE OF MARYLAND, January 31, 1788 (excerpts
reprinted in Young, at 239-42) (“[When the conpact [the
Constitution] ascertains and defines the power delegated to the
federal head, then cannot this governnent, wthout manifest
usurpation, exert any power not expressly, or by necessary
inplication, conferred by the conpact. This doctrine is so obvious
and plain, that | am anmazed any good nman should deplore the
omssion of a bill of rights.”); Al exander Wite, Wnchester
VIRG NIA GAZETTE, February 22, 1788 (excerpts reprinted in Young, at
281) (“There are other things [in the Pennsylvania Mnority’'s
proposed Declaration of R ghts] so clearly out of the power of

Congress, that the bare recital of themis sufficient, |I nean the
‘rights of conscience, or religious liberty-the rights of bearing
arns for defence, or for killing gane-the liberty of fowing,

hunting and fishing-the right of altering the | aws of descents and
distribution of the effects of deceased persons and titles of | ands
and goods, and the regulation of contracts in the individual
States.’ These things seem to have been inserted anong their
objections, nerely to induce the ignorant to believe that Congress
woul d have a power over such objects and to infer fromtheir being
refused a place in the Constitution, their intention to exercise
that power to the oppression of the people. But if they had been
admtted as reservations out of the powers granted to Congress, it
woul d have opened a large field indeed for |egal construction: |
know not an object of l|egislation which by a parity of reason,
mght not be fairly determned wthin the jurisdiction of
Congress.”) (enphasis added).

3. Federalists argue that bill of rights may inply federa
governnment has power to infringe those rights not nentioned.

Janes W/ son, Pennsylvania Convention, Novenber 28, 1787
(excerpt reprinted in Young, at 116) (“In all societies, there are
many powers and rights, which cannot be particularly enunerated.
ADbill of rights annexed to a constitution is an enuneration of the
powers reserved. |f we attenpt an enuneration, every thing that is
not enunerated is presuned to be given. The consequence is, that
an inperfect enuneration would throw all inplied power into the
scale of the governnent; and the rights of the people would be
rendered inconplete.”); Jasper Yeates, Pennsylvania Convention
Novenber 30, 1787 (excerpt reprinted in Young, at 125-26) (“I agree
with those gentl enen who conceive that a bill of rights, according
to the ideas of the opposition, wuld be acconpanied wth
considerable difficulty and danger; for, it mght be argued at a
future day by the persons then in power-you undertook to enunerate
the rights which you neant to reserve, the pretension which you now
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make is not conprised in that enuneration, and, consequently, our
jurisdiction is not circunscribed.”); Brutus, Al exandria VIRGNA
JOURNAL, Decenber 6, 1787 (excerpt reprinted in Young, at 144)
(“[1]t woul d therefore have been not only absurd but even dangerous
to have inserted a bill of rights; because, if, in the enuneration
of rights and privileges to be reserved, any had been omtted or
forgotten, and the people, at a future period, should assune those
so omtted, the rulers mght with propriety dispute their right to
exercise them as they were not specified in the bill of rights .

7).

4. Federalists argue bill of rights not needed as Anericans,
used to freedom would not allow infringenent of rights.

Letter fromWIIliamPierce to St. George Tucker (Septenber 28,
1787) (reprinted in Young, at 29 (“l set this down as a truth
founded in nature, that a nation habituated to freedomw || never
remain quiet under an invasion of its liberties.”); A CQTIZEN OF
PH LADELPHI A [ Pel ati ah Webster], THE WEAKNESS OF BRUTUS EXPOSED, Novenber
8, 1787 (reprinted in Young, at 85) (“[S]hould they [Congress]
assune tyranni cal powers, and nmake i ncroachnments on |iberty w t hout
the consent of the people, they would soon attone for their
tenerity, wth shame and disgrace, and probably wth their
heads.”); The State Soldier, R chnond VIRG N A | NDEPENDENT CHRONI CLE,
January 16, 1788 (excerpt reprinted in Young, at 209) (“[T]here is
nothing in this constitution itself that particularly bargains for
a surrender of your liberties, it nust be your own faults if you
becone ensl aved. Men in power may usurp authorities under any
constituti on—and those they govern may oppose their tyranny.”);
Mar cus, NORFOLK AND PORTSMOUTH JOURNAL, March 12, 1788 (excerpt
reprinted in Young, at 297-98) (“It is in the power of the
Parliament if they dare to exercise it, to abolish the trial by
jury altogether—but woe be to the man who should dare to attenpt
it—it would undoubtedly produce an insurrection that would hurl
every tyrant to the ground who attenpted to destroy that great and
just favorite of the English nation. W certainly shall be al ways
sure of this guard at |east, upon any such act of folly or insanity
in our Representatives: They soon woul d be taught the consequence
of sporting with the feelings of a free people.”); Publius
[ Alexander Ham lton], The Federalist, No. 8, THE NeEw YORK PACKET,
Novenber 20, 1787 (excerpt reprinted in Young, at 105-06) (footnote
omtted) (“The smallness of the arny renders the natural strength
of the community an overmatch for it; and the citizens, not
habituated to | ook up to the mlitary power for [protection], or to
submt to its oppressions, neither | ove nor fear the soldiery: They
view them with a spirit of jealous acquiescence in a necessary
evil, and stand ready to resist a power which they suppose may be
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exerted to the prejudice of their rights. The arny under such
circunstances, may usefully aid the magi strate to suppress a snall
faction, or an occasional nmob, or insurrection; but it wll be
unabl e to enforce encroachnments against the united efforts of the
great body of the people.”).

5. Federalists argue that federal power to maintain a
standi ng arny shoul d not be feared because the Anerican people are
arnmed and hence could resist an oppressive standi ng arny.

A CTIZEN oF AMERICA [ Federal i st Noah Webster], AN ExaMm NATI ON | NTO
THE LEADING PRINCIPLES OF THE FEDERAL ConsTITUTION (QOctober 10, 1787)
(reprinted in Young, at 40) (“Before a standing arny can rule, the
peopl e nust be disarned; as they are in al nost every kingdomin
Europe. The suprene power in Anerica cannot enforce unjust | aws by
the sword; because the whole body of the people are arned, and
constitute a force superior to any band of regul ar troops that can
be, on any pretense, raised in the United States.”); Essay on
Federal Sentiments, PHI LADELPHI A | NDEPENDENT GAZETTEER, Cctober 23, 1787
(excerpt reprinted in Young, at 57) (“If the president and the
whol e senate should happen to be the boldest wealthiest, nost
artful nmen in the union, supported by the nost powerful connexions,
and unani nous in the design of subduing the nation; and if by the
concurrence of the representatives they obtained noney and troops
for the purpose; yet the whol e personal influence of Congress, and
their parricide arny could never prevail over an hundred thousand
men ar ned and di sci plined, owners of the country, ani mated not only
wth a spirit of liberty, but ardent resentnent against base
treacherous tyrants.”); M. Sedgw ck, Mssachusetts Conventi on,
January 24, 1788 (excerpt reprinted in Young, at 230-31) (“It was,
he said, a chinerical idea to suppose that a country like this
could ever be enslaved. How is an arny for that purpose to be
obtained fromthe freenen of the United States? They certainly,
said he, wll know to what object it is to be applied. Is it
possi bl e, he asked, that an arny could be rai sed for the purpose of
ensl aving thenselves and their brethren? [Qr if raised, whether
they could subdue a nation of freenmen, who know how to prize
liberty, and who have arns in their hands?”); Aristides [Al exander
Cont ee Hanson], REMARKS ON THE PROPCSED PLAN OF A FEDERAL (GOVERNVENT,
ADDRESSED TO THE CI TI ZENS OF THE UNI TED STATES OF AMERI CA, AND PARTI CULARLY TO THE
PEOPLE OF MARYLAND, January 31, 1788 (excerpt reprinted in Young, at
240) (“If indeed it be possible in the nature of things, that

congress shall, at any future period, alarm us by an inproper
augnent ati on of troops, could we not, in that case, depend on the
mlitia, which is ourselves.”); A Pennsylvanian IIl [Tench Coxe],

Phi | adel phi a PENNSYLVANI A GAZETTE, February 20, 1788 (excerpt reprinted
in Young, at 275-76) (“The power of the sword, say the mnority of

117



Pennsylvania is in the hands of Congress. My friends and
countrynmen, it is not so, for THE POANERS COF THE SWORD ARE I N THE
HANDS OF THE YEOVANRY OF AMERI CA FROM SI XTEEN TO SI XTY. The
mlitia of these free commonwealths, entitled and accustoned to
their arns, when conpared to any possible arny nust be trenendous
and irresistable. Wo are these mlitia? [Alre they not our
selves. Is it feared, then, that we shall turn our arns each man
against his own bosom Congress have no power to disarm the
mlitia. Their swords, and every other terrible inplenent of the
soldier, are the birthright of an American. Wat clause in the
state or foedral constitution hath given away that inportant right.

| do not hesitate to affirm that the unlimted power of the
swrd is not in the hands of either the foedral or state
governnents, but, where | trust in God it wll ever remain, in the
hands of the people.”); Foreign Spectator, REMARKS on the
Amendnents to the federal Constitution, proposed by the Conventions
of Massachusetts, New Hanpshire, New York, Virginia, South and
North-Carolina, with the mnorities of Pennsylvania and Maryl and,
by a FOREI GN SPECTATOR, Nunber VI, Phil adel phia FEDERAL GAZETTE,
Novenber 7, 1788 (excerpt reprinted in Young, at 556) (“W proceed
to consider the anendnents that regard the mlitary power of the
federal governnment. . . . \Wile the people have property, arns in
their hands, and only a spark of a noble spirit, the nobst corrupt
congress nust be mad to form any project of tyranny.”); The
Republican, Hartford cowecnicur Cowrant, January 7, 1788 (excerpts
reprinted in Young, at 188-91) (it is a capital circunstance in
favor of our liberty that the people thenselves are the mlitary
power of our country. |In countries under arbitrary governnent, the
peopl e oppressed and dispirited neither possess arnms nor know how
to use them Tyrants never feel secure until they have disarned
t he people. They can rely upon nothing but standing armes of
mercenary troops for the support of their power. But the people of
this country have arnms in their hands; they are not destitute of
mlitary know edge; every citizen is required by law to be a
soldier; we are all nmarshaled into conpanies, reginents, and
bri gades, for the defense of our country. This is a circunstance
whi ch increases the power and consequence of the people; and
enables themto defend their rights and privil eges agai nst every
invader. . . . The spirit of the people woul d oppose every open and
direct attenpt to enslave them?”).

Madi son expresses |argely the sane thought in Federalist No.
46, as foll ows: “Extravagant as the supposition is, let it,
however, be nade. Let aregular arny, fully equal to the resources
of the country, be fornmed; and let it be entirely at the devotion
of the federal governnment; still it would not be going too far to
say that the State governnents with the people on their side would
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be able to repel the danger. The highest nunber to which,
according to the best conputation, a standing arny can be carried
in any country does not exceed one hundredth part of the whole
nunber of souls; or one twenty-fifth part of the nunber able to
bear arnms. This proportion would not yield, in the United States,
an arnmy of nore than twenty-five or thirty thousand nen. To these
woul d be opposed a mlitia anmounting to near half a mllion
citizens with arns in their hands, officered by nen chosen from
anong thenselves, fighting for their comon |iberties and united
and conducted by governnents possessing their affections and
confi dence. It my well be doubted, whether a mlitia thus
circunstanced could ever be conquered by such a proportion of
regul ar troops. Those who are best acquainted wth the |ast
successful resistance of this country against the British arns w |
be nost inclined to deny the possibility of it. Besi des the
advant age of being arned, which the Anmericans possess over the
peopl e of al nbst every other nation, the existence of subordinate
governnents, to which the people are attached and by which the
mlitia officers are appointed, fornms a barrier against the
enterprises of anbition, nore insurnountable than any which a
sinpl e governnent of any form can admt of. Notw thstanding the
mlitary establishnents in the several kingdons of Europe, which
are carried as far as the public resources wll bear, the
governnents are afraid to trust the people with arns. . . . Let us
not insult the free and gallant citizens of Anerica with the
suspicion, that they would be |less able to defend the rights of
whi ch they woul d be i n actual possession, than the debased subjects
of arbitrary power [Europeans] would be to rescue theirs fromthe
hands of their oppressors.” (The Federalist Papers, Rossiter, New
Anmerican Library, at 299-300; enphasis added).

6. Federalists argue that federal mlitia powers obviated the
need for and mnimzed the |ikelihood of there being a Ilarge
st andi ng arny.

In Federalist No. 29 Ham Iton states: “If a well-reqgulated
mlitia be the nost natural defense of a free country, it ought
certainly to be under the regulation and at the disposal of that
body which is constituted the guardian of national security. |If
standi ng arm es are dangerous to |liberty, an efficaci ous power over
the mlitia in the sane body ought, as far as possible, to take
away the inducenent and the pretext to such unfriendly
institutions. |If the federal governnment can command t he aid of the
mlitia in those energencies which call for the mlitary armin
support of the civil nagistrate, it can better dispense with the
enpl oynent of a different kind of force. |If it cannot avail itself
of the former, it will be obliged to recur to the latter. To
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render an army unnecessary wWll be a nore certain nethod of
preventing its existence than a thousand prohibitions upon paper.”
(The Federalist Papers, Rossiter, New Anerican Library, at 183).
See al so Janes Madi son, Virginia Convention, June 14, 1788 (excerpt
reprinted in Young, at 400, 402, 404): “If insurrections should
arise, or invasions should take place, the people ought
unquestionably to be enployed, to suppress and repel them rather
than a standing arny. The best way to do these things was to put
the mlitia on a good and sure footing, and enabl e the governnent
to make use of their services when necessary. . . . [After a
response by George Mason] The nost effectual way to guard agai nst
a standing arny, is to render it unnecessary. The nost effectual
way to render it unnecessary, is to give the general governnment
full power to call forth the mlitia, and exert the whol e natural
strength of the Union, when necessary. . . . If you limt their
[the federal governnent’s] power over the mlitia, you give thema
pretext for substituting a standing arny.”

ENDRECORD
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ROBERT M PARKER, Circuit Judge, specially concurring:

| concur in the opinion except for Section V. | choose not
to join Section V, which concludes that the right to keep and
bear arns under the Second Anendnent is an individual right,
because it is dicta and is therefore not binding on us or on any
other court. The determ nation whether the rights bestowed by
the Second Anmendnent are collective or individual is entirely
unnecessary to resolve this case and has no bearing on the
judgnment we dictate by this opinion. The fact that the 84 pages
of dicta contained in Section V are interesting, scholarly, and
well witten does not change the fact that they are dicta and
anount to at best an advisory treatise on this |ong-running
debat e.

As federal judges it is our special charge to avoid
constitutional questions when the outcone of the case does not
turn on how we answer. See Spector Mdtor Service, Inc. v.
McLaughlin, 323 U S. 101, 105 (1944)(“If there is one doctrine
nore deeply rooted than any other in the process of
constitutional adjudication, it is that we ought not to pass on
questions of constitutionality . . . unless such adjudication is
unavoi dable.”); Walton v. Al exander, 20 F.3d 1350, 1356 (5th GCr.
1994) (Garwood, J., concurring specially)(“lIt is settled that
courts have a strong duty to avoid constitutional issues that

need not be resolved in order to determ ne the rights of the
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parties to the case under consideration.”)(internal quotations
omtted). Followng this cardinal rule, we wll not, for
exanpl e, pick and choose anong dueling constitutional theories
when under any construction the chall enged provision is invalid.
See Hooper v. Bernalillo County Assessor, 472 U.S. 612, 621 n.11
(1985). Nor will we decide a constitutional question when under
any construction the chall enged provision nust be sustained. See
O Connor v. Nevada, 27 F.3d 357, 361 (9th G r. 1994); Bullock v.
M nnesota, 611 F.2d 258, 260 (8th Gr. 1979). Furthernore, the
fact that a trial court passed on a novel question of
constitutional |aw does not require us to do |Iikew se. Appellate
courts are supposed to review judgnents, not opinions. See Texas
v. Hopwood, 518 U. S. 1033, 1033 (1996). Here, whether “the
district court erred in adopting an individual rights or standard
nodel as the basis for its construction of the Second Amendnent,”
Maj. Op. at 23, is not a question that affects the outcone of
this case no matter howit is answered. |In holding that 8§
922(9g)(8) is not infirmas to Enerson, and at the sane tine
finding an individual right to gunownership, the majority today
departs fromthese sound precepts of judicial restraint.

No doubt the special interests and academ cs on both sides
of this debate will take great interest in the fact that at |ong
| ast sone court has determined (albeit in dicta) that the Second

Amendnent bestows an individual right. The real issue, however,
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is the fact that whatever the nature or paraneters of the Second
Amendnent right, be it collective or individual, it is a right
subj ect to reasonable regulation. The debate, therefore, over
the nature of the right is msplaced. |In the final analysis,
whet her the right to keep and bear arnms is collective or

i ndividual is of no |legal consequence. It is, as duly noted by
the majority opinion, a right subject to reasonable regul ation.

| f determ ning that Enerson had an individual Second Anmendnent
right that could have been successfully asserted as a defense
agai nst the charge of violating 8 922(g)(8), then the issue would
be cl oaked with | egal significance. As it stands, it makes no
difference. Section 922(g)(8) is sinply another exanple of a
reasonabl e restriction on whatever right is contained in the
Second Anmendnent .

And what ever the scope of the clainmed Second Amendnent
right, no responsibl e individual or organi zati on woul d suggest
that it would protect Enerson’s possession of the other guns
found in his mlitary-style arsenal the day the federal
i ndi ctmrent was handed down. |In addition to the Beretta nine
mllinmeter pistol at issue here, Enerson had a second Beretta
like the first, a sem-automatic M1 carbine, an SKS assaul t
rifle wwth bayonet, and a sem -automatic M 14 assault rifle. Nor
woul d anyone suggest that Enerson’s clainmed right to keep and
bear arns supercedes that of his wfe, their daughter, and of
others to be free frombodily harmor threats of harm Though
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see no nention of it in the majority’s opinion, the evidence
shows that Enerson pointed the Beretta at his wi fe and daughter
when the two went to his office to retrieve an insurance paynent.
Wien his wfe noved to retrieve her shoes, Emerson cocked the
hamrer and nmade ready to fire. Emerson’s instability and

t hreat eni ng conduct also manifested itself in coments to his
office staff and the police. Enerson told an enployee that he
had an AK-47 and in the sane breath that he planned to pay a
visit to his wwfe’s boyfriend. To a police officer he said that
if any of his wife's friends were to set foot on his property
they would “be found dead in the parking lot.”

If the majority was only filling the Federal Reporter with
page after page of non-binding dicta there would be no need for
me to wite separately. As | have said, nothing in this case
turns on the original neaning of the Second Amendnent, so no
court need follow what the majority has said in that regard.
Unfortunately, however, the majority’s exposition pertains to one
of the nost hotly-contested issues of the day. By overreaching
in the area of Second Anmendnent law, the majority stirs this
controversy w thout necessity when prudence and respect for stare
decisis calls for it to say nothing at all. See CAss R SUNSTEIN,
ONE CASE AT A TIME: JUDICIAL M NIMALI SM AND THE SUPREME COURT 5 (11999) (“[ Al
m ni mali st path usually--not always, but usually--mkes a good

deal of sense when the Court is dealing with a constitutional
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i ssue of high conplexity about which many people feel deeply and
on which the nation is divided (on noral or other grounds).”)
(italics in original). Indeed, in the end, the majority today
may have done nore harmthan good for those who enbrace a right

t o gunowner shi p.
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