IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10379
Conf er ence Cal endar

Rl CHARD W LLI AM GROOVS,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 14, 1999

Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM

Richard WIliam G oons has appeal ed the district court’s
judgnent dism ssing his second federal application for a wit of
habeas corpus as tine-barred under 28 U S.C. § 2244(d). On
appeal fromthe denial of federal habeas relief, this court
reviews the district court’s factual determ nations for clear
error and its |legal conclusions are reviewed de novo. Thonpson
v. Cain, 161 F.3d 802, 805 (5th Cr. 1998).

Section 2244(d) (1), as anended by the Antiterrori smand
Effective Death Penalty Act (“AEDPA’), provides that “[a] 1-year

period of limtation shall apply to an application for a wit of
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habeas corpus by a person in custody pursuant to the judgnent of
a State court.” 8§ 2244(d)(1). Section 2244(d)(2) provides that
“[t]he tinme during which a properly filed application for State
post -conviction or other collateral reviewwth respect to the
pertinent judgnment or claimis pending shall not be counted
toward any period of limtation under this subsection.”
§ 2244(d)(2).

Pri soners whose convictions have becone final prior to the
April 24, 1996, effective date of the AEDPA have one year after

that date in which to file for 8 2254 relief. Fl anagan v.

Johnson, 154 F.3d 196, 200-02 (5th Cr. 1998); see United States

v. Flores, 135 F.3d 1000, 1004-06 (5th Cr. 1998) (8§ 2255 case),
cert. denied, 119 S. . 846 (1999). Because G oons’s conviction

becane final prior to the effective date of the AEDPA, he had at
| east until April 24, 1997, to file his 8 2254 applicati on.
In Fields v. Johnson, 159 F.3d 914, 916 (5th Cr. 1998),

this court held that the 8§ 2244(d)(2) tolling provision applies
to the one-year limtations period. Noting that § 2244(d)(2)
provides that the limtation period applies to periods during

which a “State post-conviction proceeding or other collateral

review' is pending, Goons contends that the limtation period
should tolled for the nunber of days during which his first
federal habeas petition was pending during the year follow ng
April 24, 1996. G oons argues that the quoted phrase should be
read in the disjunctive and that, accordingly, his first federal
habeas petition constituted “other collateral review wthin the

meani ng of the statute.



Recently, in Ot v. Johnson, F.3d __ (5th Gr. Cct. 21,

1999, No. 98-41211), 1999 W 796160, *2, this court held that the
“a petition for wit of certiorari to the Suprene Court is not an
application for ‘State’ review that would toll the limtations
period.” Accordingly, the period is not tolled during the

ni nety-day period within which a state habeas petitioner may file
a petition for wit of certiorari with the Suprene Court. |d.

In reaching this conclusion, the court adopted the reasoning of a
Tenth Circuit case in which the court concluded that the word
“State” in the phrase “State post-conviction proceedi ng or other
collateral review nodifies both the phrase “post-conviction
review and the phrase “other collateral review” Ot, 1999 W

7961160 at *2 n.10 (citing Rhine v. Boone, 182 F.3d 1153, 1156

(10th Cr. 1999)). Ot is controlling in this case.

Groons argues that he could not pursue state renedies during
the pendency of his first federal habeas proceeding. This
argunent raises the question whether the limtations period was

equitably tolled. See Davis v. Johnson, 158 F.3d 806, 811-12

(5th Gr. 1998) (holding that the one-year |imtations period is
subject to equitable tolling under appropriate exceptional

circunstances); cert. denied, 119 S. C. 1474 (1999). *“Equitable

tolling applies principally where the plaintiff is actively
m sl ed by the defendant about the cause of action or is prevented

in some extraordinary way fromasserting his rights.” Colenan v.

Johnson, 184 F.3d 398, 402 (5th Cr. 1999) (internal quotation
marks omtted). Mre than one year expired after the first
federal habeas petition was dism ssed for failure to exhaust
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state renedies before Goons filed his second federal habeas
application. Goons did not attenpt to exhaust his state
remedi es during that period. Exceptional circunstances neriting
equitable tolling are not present in this case.

| T IS ORDERED that the respondent’s notion for |eave to
suppl enent the record with docunents from G oons’s first federal
habeas proceeding i s GRANTED

| T IS FURTHER ORDERED t hat the judgnent of the district
court dismssing Goons’s second federal habeas application as

ti me-barred i s AFFI RVED.



