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WENER, Circuit Judge:

This estate tax case presents a single issue: Wether
di scounts for lack of control, lack of marketability, and poor
portfolio diversity are applicabl e when apprai sing the val ue of an
assignee’s fractional interest in a Texas general partnership for
estate tax purposes. The district court correctly identified the
relevant interest of the partnership in question — that of a
partner’s assignee, not that of a full-fledged partner — but
reached the erroneous |egal conclusion that the assignee of a 25
percent partner’s interest has a “well-established” right to
receive a 25 percent pro rata share of the partnership’s net asset
val ue (“NAV’) wi t hout being reduced by such di scounts. Proceeding

on the basis of this erroneous conclusion of law, the district



court held that the assignee’s interest woul d change hands between
a wlling buyer and a willing seller for a price equal to such an
undi scounted 25 percent ratable share of the partnership’'s NAV.!
Qur “Erie Guess” would likely be that — under the Texas
partnership law, which is applicable to this case —an assi gnee’s
interest in a partnership woul d be subject to such di scounts; but,
nmore significant to today’s inquiry, we are firmy convinced that
it is anything but “well-established” that a partner’s assi gnee has
the right to receive a 25 percent share of NAV. W discern a very
real possibility that, as a matter of l|aw, the holder of an
assignee interest in the partnership could be stuck with an
unmar ketable interest in a partnership that owns a poorly
diversified mx of assets and over which the assi gnee has no | egal
control. If this proved to be the case, the fair market val ue of
the 25 percent assignee interest would be substantially |ess than
a straight, ratable 25 percent share of the partnership s NAV
thereby reflecting these undesirable characteristics. Mre to the
point, the legal uncertainty that obscures the extent, if any, to
which an assignee has the right to provoke Iliquidation or,
alternatively, to force a straight pro rata redenption of his
i nterest, suggests that any effort to exercise such putative rights

woul d be nmet with strong resistance fromthe remaining partners.

The court recogni zed, and the governnment does not contest,
the propriety of a discount for |liquidation-related brokerage
costs.




This legal uncertainty — which raises the specter of costly
litigation in addition to an adverse result —is itself a factor
that nust be taken into account when appraising the fair nmarket
value of an assignee’s interest for estate tax purposes. W
therefore reverse the district court’s judgnent in favor of the
governnent and remand the case for further proceedi ngs.
| .
FACTS AND PROCEEDI NGS

The material facts are undi sputed and have for the nost part
been stipulated by the parties. MIldred M Mendenhal | (“Decedent”)
died owning a 25 percent interest in Taylor Properties, a Texas
general partnership (the “partnership”). The other 75 percent of
the partnership was owned equally by three of Decedent’s siblings,
25 percent each. The four siblings had forned the partnership to
hold and nmanage several itens of famly property inherited from
their father, including ranch |and, marketable securities, and
m neral royalties and working interests.

At all tinmes relevant to this appeal the partnership was
governed by the Texas Uniform Partnership Act (“TUPA"),2? that

state’s version of the Uniform Partnership Act (1914) (“UPA").3

Tex. Civ. Stat. art. 6132b 881-46. Texas has adopted the
Revi sed Uni form Partnership Act (1996). See Tex. Cv. Stat. art.
6132b-1.01 et seq. The parties agree that this case i s governed by
the UPA. See infra n.29.

36 Uniform Laws Annotated 125 (1995 Master Edition).
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The partnership agreenent designated Decedent’s brother as the
managi ng partner; he alone was given responsibility for managi ng
the day-to-day affairs of the partnership and for executing
docunents on the partnership’s behal f.

Under the TUPA, the death of a partner causes a partnership to
di ssolve, absent a contrary provision in the partnership
agreenent.* No such contrary provision is contained in the instant
part nership agreenent.

Decedent died in 1992. The executors of the Decedent’s estate
filed a Federal Estate Tax Return (Form 706) in which the 25
percent partnership interest that passed fromDecedent to her heirs
was returned at $7.481 nmillion.® The IRS audited the return and
assessed a deficiency based in part on the IRS s conclusion that
the Decedent’s 25 percent interest in the partnership should have
been val ued at $7.604 mllion. The Estate paid the assessment and,
pursuant to |I.R C. 86511, filed suit for a refund in federal
district court.

The governnent filed a notion for partial summary | udgnent
seeking a determnation that the proper interest to value for

federal estate tax purposes is an assignee interest in a

‘See TUPA 831(4) (“[Dissolution is caused by] the death of any
partner wunless the agreenent between the partners provides
ot herw se”).

SAs shall be seen in subsequent portions of this opinion, the
Estate’s original return value of the interest was substantially
greater than the value asserted in its suit for refund.
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i qui dating partnership. The Estate did not dispute that the
relevant interest for federal estate tax purposes was an assi gnee
interest,® but nmaintained that because “dissolution” of the
partnership would not necessarily result in a “winding up”’ or
liquidation of that partnership, the governnent is wong in
contendi ng that |iquidation of the partnership was inevitable. The
district court agreed with the Estate, finding that “[a]s an
alternative to | iquidation, the remaining partners can continue the
busi ness of a di ssol ved partnershi p, provided they pay the deceased
partner’s estate the value of her [assignhee] interest as of the
date of the dissolution.” The court concluded that the rel evant
interest for federal estate tax purposes is “npbst accurately
described as an assignee interest in a dissolved, rather than
i quidating, partnership.”

The parties incorporated this conclusion into their joint

6See TUPA 828-B(B) (“On the death of a partner, such partner’s
surviving spouse (if any) and such partner’s heirs, |egatees or
personal representative, shall to the extent of their respective
interest in the partnership, be regarded for purposes of this Act
as assignees and purchasers of such interest fromsuch partner.”).

“Dissolution” and “winding up” are terns of art under the
UPA. Section 29 provides: “Dissolution of a partnership is defined
as the change in the relation of the partners caused by any part ner
ceasing to be associated in the carrying on as distinguished from
the w nding up of the business.”

As one court succinctly explained, “[d]issolutionis the first
of three stages in the ending of a partnership. The next two
stages are winding up and termnation. Wnding up is the process
of settling partnership affairs after dissolution. Termnation is
the point in time when all the partnership affairs are wound up.”
Weisbrod v. Ely, 767 P.2d 171, 174 (Wo. 1989) (internal citations
omtted).




stipulation of facts. They further stipulated that (1) the gross
val ue of the partnership’ s assets at the tinme of Decedent’s death
was $33.328 million, and that the partnership had $.247 nmillion in
debt, resulting in an “NAV’ equal to the difference, i.e., $33.081
mllion, 25 percent of which is $8.270 mllion; and (2) $8.270
mllion is the starting point for valuing the assignee interest
that passed from the Decedent to her heirs. These stipul ations
| eave as the sole point of contention between the parties the
applicability of discounts for (1) lack of marketability, (2) |ack
of control, (3) wuncertain rights, and (4) ownership of an
undesirable m x of assets.

Followng a bench trial, the district court entered a
menor andum opi nion under Fed. R Cv. P. 52(a) in favor of the
governnment. The court held the discounts relied on by the Estate
irrelevant and accepted the governnent expert’s appraisal of
$7.821 mllion, derived by (1) discounting NAV by 5.4 percent for
brokerage costs that would be incurred in a liquidation and (2)
mul ti plying that di scounted NAV by .25 to determ ne the appropriate
pro rata share. Consequently, the court denied the Estate’s refund
claim and the Estate tinely appeal ed.

1.
ANALYSI S

A. Juri sdiction

We have jurisdiction to hear appeals fromfinal judgnments of



the district courts pursuant to 28 U.S.C. 8§ 1291.

B. St andard of Revi ew

As a general rule, val uation of property for federal tax
purposes is a question of fact that we review for clear error.?®
This case i s unusual, however, because there is a pure question of
| aw i nbedded in the valuation calculus: To arrive at a reasonable
conclusion regarding the value of the property at issue in this
case, one nust first determne the rights afforded to the owner of
such property by the applicable state law. Mre specifically, to
apprai se the value of a fractional assignee interest in a dissolved
Texas general partnership, one nust consider whether, under Texas
partnership |aw, the holder of such an assignee interest has the
right to force liquidation of the partnership or, alternatively,
the right to force the remaining partners to buy out his interest,
and, if so, for what value, i.e., for a pro rata share of NAV
undi scount ed except for |liquidation-rel ated brokerage costs or for
a fully discounted share. So, despite the general rule that
valuation is a question of fact reviewed for clear error, this case
presents an exception. | nasnmuch as the trial court’s ultimte
finding here is predicated on a legal conclusion regarding the

rights inherent in the property, its valuation is subject to de

8See, e.qg., Estate of Bonner v. United States, 84 F.3d 196
(5th Gr. 1996) (per curiam; Propstra v. United States, 680 F.2d
1248 (11th Gr. 1982).




novo revi ew. ®

C. Federal Estate Tax Val uation Standard

The Federal Estate Tax is an excise tax inposed on the fair
mar ket value of property transferred at death, |ess allowable
deductions.® The property to be valued is “the property which is
actually transferred, as contrasted with the interest held by the
decedent before death or the interest held by the |egatee after
death.”! To determ ne the exact nature of the property or interest
in property that is transferred federal courts nust |ook to state
law, in this case Texas partnership |aw. 2

Fair market value is determned by application of the

ubiquitous “wlling buyer-willing seller” test, defined as “the
price at which the property would change hands between a willing
buyer and a willing seller, neither being under any conpulsion to

buy or to sell and both having reasonable know edge of relevant

facts.”® \Wen applying the willing buyer-willing seller test, “the

°Cf. Fuji Photo FilmCo. v. Shinohara Shoji Kabushi ki Kai sha,
754 F.2d 591, 595 & n.4 (1985) (“The ‘clearly erroneous’ rul e does
not apply . . . to determ nations reached by application of an
incorrect legal standard.”). See also Steven A Childress & Mart ha
S. Davis, Federal Standards of Review 8§ 2.16 (3d ed.).

1See Estate of Bright v. United States, 658 F.2d 999, 1001
(5th Gr. 1981) (en banc).

11d. (citing United States v. Land, 303 F.2d 170 (5th Cr.
1962) ).

I d

12
13

See Treas. Reg. 820.2301-1(b); United States v. Cartwight,
S.

411 U. 546, 551 (1973); see also Treas. Reg. 820.2301-3
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potential transaction is to be analyzed from the viewpoint of a

hypot heti cal buyer whose only goal is to nmaxim ze his advant age.

Courts may not permt the positing of transactions which are

unlikely and plainly contrary to the economic interest of a

hypot heti cal buyer.”' In that same vein, the ““willing seller’ is
not the estate itself, but is a hypothetical seller.”?

Consi derations that “depend[] on the identity of the seller as the
| egat ee and the executor, cannot control the value of the asset.”?!®
In every case all relevant facts nust be considered. '’

D. District Court Opinion

The district court’s opinion is grounded in a |legal prem se
with which we take issue, i.e., that under Texas partnership | aw,
a partner’s assignee has a “well-established statutory right”
either (1) to force the partnership to liquidate and distribute to
the assignee his pro rata share of the partnership’s NAV, or (2) if
the remai ning partners chose to carry on the partnershi p business,

to force the remaining partners to pay the assignee what he would

(“Valuation of Interests in Businesses”).

YEstate of Smith v. Commi ssioner, 198 F. 3d 515, 529 (5th Cr
1999) (enphasi s added) (quoting Ei senberg v. Comm ssioner, 155 F. 3d
50, 57 (2d Cr. 1998) (quoting Estate of Curry v. United States,
706 F. 2d 1424, 1428 (7th Cr. 1983))); see also Estate of Bright v.
United States, 658 F.2d 999 (5th Cr. 1981) (en banc).

15Est at e of Bonner v. United States, 84 F.3d 196, 198 (5th Cir
1996) (per curiam. (Enphasis added).

18] d.

T"Estate of Snmith, 198 F.3d at 529.
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have received had there been a liquidation. Fromthe assignee’s
perspective these two options are econom cal ly indistinguishable,
so we shall refer to themcollectively as “liquidation rights.”

It follows from the district court’s conclusion that a
partner’s assignee has “well-established” statutory I|iquidation
rights that entitle the assignee to convert his partnership
interest into noney, that the discounts incorporated into the
Estate’s val uation anal ysis could not be applied. These discounts
are premsed on the existence of wundesirable characteristics
inherent in the ownership of a mnority assignee interest in a
partnership in which the assignee does not possess the power to
conpel 1iquidation. If a hypothetical wlling buyer of the
assignee interest knew for a legal certainty that, as the district
court held, he could exercise liquidation rights on a favorable
basis imedi ately foll ow ng purchase and thereby trade his new y-
acqui red assignee interest for cash, he could ignore the probl ens
that attend the ownership of an assignee interest in an ongoing
partnership and pay up to the anount that would be obtained in a
liquidation, i.e., a full pro rata share of the partnership’ s NAV,
di scounted only for its share of the Iiquidation-rel ated brokerage
costs. The district court held that such a | egal certainty exists;
we are | ess sanguine, falling sonmewhere between serious doubt and

total disagreenent.

E. Appr ai sal s

10



The parties’ respective valuation anal yses are grounded i n the
reports of their experts. The governnent’s expert appraised the
assignee interest at $7.821 mllion. As noted earlier, this figure
was calculated by (1) reducing the partnership’s total NAV of
$33.081 by 5.4 percent to reflect the brokerage expenses that woul d
be incurred if the partnership were |iquidated, and (2) multiplying
that sumby 25 percent to conpute the assignee’s pro rata share of
NAV net of brokerage costs that would be incurred in |iquidation.

The governnent’ s expert conceded that if, unlike a partner, an
assi gnee does not have the absolute legal right to denand
liquidation, discounts for lack of marketability and |ack of
control would be applicable. But as he expressly proceeded on the
assunption that TUPA grants liquidation rights to the holder of an
assignee interest in a dissolved Texas general partnership, he
treated the discounts as inapplicable.

In contrast, the Estate's expert appraised the assignee
interest at $3.871 mllion. He proceeded on the prem se that there
is no clearly-established right of liquidation in favor of the
hol der of an assignee interest under Texas partnership law. He
therefore concluded that a fully infornmed hypothetical wlling
buyer of the assignee interest would take cognizance of the
l'i keli hood that he m ght be buying a share in a business (1) over
which he has no control, (2) that owns an unattractive mx of
assets, and (3) that is not readily marketable. Based on these
assunptions, the Estate’'s expert began his analysis with the

11



partnership NAV and discounted it as foll ows:

partnershi p NAV $33, 081, 400
| ess: lack-of-control discount (20% (6,616, 400)
26, 465, 000

26, 465, 000
| ess: portfolio-mx discount (10% (2,646, 500)
23,818, 500

23,818, 500
| ess: lack-of-marketability di scount (35% (8,336,475)
15, 482, 025

15, 482, 025
mul tiplied by: share of ownership 25%
3,871, 0008

F. Does an Assi gnee Have Absolute Liquidation Rights as a Matter

of Law?

The pivotal difference between the valuation nethodol ogies
enpl oyed by the parties’ experts is their disagreenent on whet her
the hypothetical wlling buyer of the assignee interest would be
acquiring an interest that includes, as a l|legal certainty, the
right to demand |iquidation. W agree with the Estate’s expert
that under Texas law there is either no clear answer to the
guestion whether an assignee has |iquidation rights or that the
best Erie guess is that he does not.

The governnent cites to TUPA 8826, 27(2), 37, and 42 to
support its contention that an assi gnee has “absol ute” |iquidation
rights. W conclude that there is only one section of TUPA that

bears on this question —842. As the district court considered

8Fj gures are rounded.
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ot her sections, however, and as the governnent urges that the
district court was correct in so doing, we too shall address them

The governnent places primary enphasis on the follow ng two
sections:

8§ 26. Nature of Partner’s Interest in Partnership

A partner’s interest in the partnership is his share of

the profits and surplus, and the sane is personal

property for all purposes.

§ 27. Assignment of Partner’s Interest

(1)***

(2) In case of dissolution of the partnership, the

assignee is entitled to receive his assignor’s interest.

By their plain terns these sections provide that a partner’s
assigneeis entitled to receive his assignor’s interest, defined as
“his share of the profits and surplus.” It does not necessarily
follow, however, that an assignee has the right to extract that
share fromthe partnership on demand. To reach that concl usion
one would have to read the grant of liquidation rights into the
above quoted TUPA provisions; at a mninmnum that would be an
unwarr ant ed extension of the plain | anguage of these sections.?®

Furthernore, to accept the governnent’s assertion that

t oget her 8826 and 27(2) grant liquidation rights to an assignee is

YA report by the UPA Revision Subcommittee of the Committee
on Partnerships and Unincorporated Business O ganizations found
that “[t]he expression ‘his assignor’s interest’ in subsection (2)
i s anbi guous.” The Subconm ttee recommended t hat subsection (2) be
revised to read that an assignee is “entitled to receive . . . the
distribution which the assigning partner would be entitled to
recei ve upon dissolution of the partnership . . ” Harry J.
Haynsworth |1V et al, Report: Should the Unlform Partnershlp Be
Revi sed?, 43 Bus. Law. 121, 156 (Nov. 1987).

13



to render 837 surplusage. Section 37 provides:

§ 37. Right to Wnd Up

Unl ess otherwise agreed the partners who have not
wongfully dissolved the partnership or the |egal
representative of the |last surviving partner, not
bankrupt, has the right to wind up the partnership
affairs; provided, however, that any partner, his |egal
representative or his assignee, upon cause shown, may
obtain winding up by the court. (Enphasis added).

As di scussed above, ?° “winding up” is a termof art under the
UPA that describes the process that occurs during the period
foll ow ng dissolution and precedi ng term nation, during the course
of which work in process is conpl eted, partnership assets are sold,
creditors are paid, and the business of the partnership is brought
to an orderly close.?? The right to liquidate is thus a |esser
included right within the right to wi nd up.

Section 37 sets up a dichotony: (1) Al partners have an
unfettered right to wind up, but (2) an assignee can do so only for
cause. If, in conbination, 8826 and 27(2) grant an assignee
liquidation rights, then the clause in 837 that limts the
assignee’s right to wind up to only those i nstances when cause can
be showmn would be wholly unnecessary if not internally
i nconsi stent .

The parties have neither argued that “cause” was shown in this

case nor cited authorities defining “cause” in this context. A

20See supra n. 6.

21See Estate of McGahren v. Heck (In re Weiss), 111 F.3d 1160,
1166 (4th Gr. 1997).
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| eading treatise on partnership | aw expl ains that judicial w nding
up for cause is a last resort that is typically granted on a
show ng of an i mmanent possibility that the assets of the business
will be dissipated if left in the partners’ control.? There are no
facts in this record suggesting that Decedent’s siblings, as the
remaining partners of the dissolved (but not term nated)
partnership, were in any way dissipating partnership assets or
likely to do so. It is therefore antithetical to assune that a
hypot hetical wlling buyer of the assignee interest could
successful ly pursue the renedy of judicial w nding up under 837 to
ef fectuate a |iquidation.
The final section relied on by the governnent is TUPA 842:

8§ 42. Rights of Retiring or Estate of Deceased Partner
When the Business is Continued

When any partner retires or dies, and the business is
continued . . . without any settlenent of accounts as
between himor his estate and the person or partnership
conti nui ng the business, unless otherw se agreed, he or
his legal representative as against such persons or
partnership may have the value of his interest at the
date of dissolution ascertained, and shall receive as an
ordinary creditor an anount equal to the value of his
interest in the dissolved partnership with interest, or,

at his option or at the option of his |ega

representative, 1in Jlieu of interest, the profits
attributable to the use of his right in the property of
t he di ssol ved partnershi p; provided that the creditors of
the dissolved partnership as against the separate
creditors, or the representative of the retired or
deceased partner, shall have priority on any claim
arising under this Section as provided by Section 41(8)
of this Act. (Enphasis added.)

25ee |1 ALAN R BROVBERG & LARRY E. RIBSTEIN, BROVBERG AND RI BSTEIN ON
PARTNERSHI P 87.08(b)(7), at 7:125-26 (Supp. 1999-2).
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The first clause of 842 indicates that when a partner dies, the
surviving partners have the right to continue the dissolved
partnership’s business; and the parties to this appeal have
stipulated that such a right exists.?® |f the remmining partners
exercise this right, the question becones to what would a willing
buyer of the 25 percent assignee interest at issue here be
entitl ed.

Section 42 answers that the assigneeis entitled to “the val ue

of his interest.”? This answer obviously begs the question howto

val ue that interest. The governnent insists, in essence, that “the
val ue of [the assignee’s] interest” is an extension of the rights
granted the assignee under 88 26 and 27(2), i.e., aright to “his

share of the profits and surplus.”? This is a reasonable

2The relevant stipulation provides: “As an alternative to
liquidation, the remaining partners had the right to continue the
busi ness of the partnership, provided they paid the Estate the fair
mar ket val ue of the Decedent’s interest as of the valuation date.”

24As di scussed in Cauble v. Handler, 503 S.W2d 362 (Tex. App.
1974), in addition to the “value of his interest,” the assignee has
the choice of receiving either (1) interest on that value fromthe
date of dissolution or (2) profits attributable to the use of his
right in partnership property fromthe date of dissolution to the
date that he receives the “value of his interest.” This additional
right is not relevant for Federal Estate Tax purposes because of
t he date-of -death valuation rule: Estate assets are to be val ued as
of death and facts occurring after death can not properly be
considered. See Ithaca Trust Co. v. United States, 279 U S. 151,
155 (1929); Estate of Smith, 198 F.3d at 521-22.

ZTUPA 8 26. Al though “surplus” is not defined in TUPA Texas
courts have held that “‘[s]urplus’ is the excess of assets over
liabilities.” Bader v. Cox, 701 S.W2d 677, 681 (Tex. App. 1986)
(citing Fulgham v. Qulf, Colorado & Santa Fe Railway Co., 288
S.W2d 811, 813 (Tex. App. 1956)).

16



interpretation; it is not, however, the only reasonable
interpretation. Another possibility, one forcefully advanced by
the Estate, is that the assignee would be entitled to receive a sum
equal to the price that his interest would command in the open
mar ket considering that it is a nere assignee interest and that its
purchaser (at | east potentially) will not enjoy |liquidationrights.
In this latter alternative, “the value of his interest” would
reflect the undesirable, di scount - produci ng characteristics
attendant on ownership of an interest in a going concern that
conpri ses an undesirable m x of assets, for which there is no ready
mar ket, and over which the mnority owner |acks control.

There is substantial support for the Estate’ s position that
“the value of his interest” is not synonynous with either a pro
rata share of the partnership NAV (as the governnent’'s expert
mai ntains) or a partner’s share of the partnership “surplus” (an
equi val ent concept expressed in different terns).?® First, the
| anguage of the UPA itself supports the Estate’s argunent. \Wen
the drafters wanted to grant liquidation rights to a departing
partner, they did so expressly: 838(1) grants a partner, after
dissolution, the right to be paid his share of the partnership’s
surpl us. The drafters did this in the sections governing the
rights of partners, but did not do so in 842, the section that

controls the rights of assignees. Inclusio unius est exclusio

26See supra n. 25.
17



alterius.

Second, we are aware of no Texas case that has squarely faced
t he questi on whet her the phrase “the value of his interest” as used
in 842 is congruent with pro rata share of NAV in the context of an
assi gnee rather than a partner demandi ng to be bought out.?” Cases
from other jurisdictions that have addressed this issue in the
context of the Uniform Act have held that the “value” owed to a
partner’s assignee is his pro rata share of the partnership’ s NAV,

| ess appropriate di scounts. 28

2"The governnent relies primarily on Bader v. Cox, 701 S.W2d
677 (Tex. App. 1985). The central issue in Bader was whether a
deceased | aw partner’s wi dow was entitled to share in the proceeds
of contingency fee contracts entered into by her husband s |aw
partnership prior to his death. The court ruled that the w dow was
entitled to a share of the fees and remanded the case for a
determ nation on value. There is |anguage in Bader that supports
the governnent’ s contention that “value of his interest” as used in
8 42 is equivalent to “surplus,” see id. at 681; given the absence
of anal ysis, however, it would be a m stake to concl ude that Bader
conclusively establishes that “the value of his interest” and
“surplus” are synonynous.

The governnent also cites to Cauble v. Handler, 503 S. W 2d 362
(Tex. App. 1973). The Cauble court stated that “it is section
38(1) of [TUPA] that gave the representative of the estate of the
deceased partner the right to . . . have the partnership assets
i qui dated, the debts paid, and the share of each partner in the
surplus paid to himin cash.” As explained above, 8§ 38(1) applies,
by its express ternms, to partners, not to assignees. Qite sinply,
this statenent in Cauble is based on a m sapprehension of the
appl i cabl e | aw. See Al an R. Br onber g, Part nershi p
Di ssol uti on—€auses, Consequences, and Cures 43 Tex. L. Rev. 631,
648 (1965). See also King v. Evans, 791 S.W2d 531 (Tex. App
1990) (analyzing the rights of a withdrawing partner, not the
rights of an assignee).

28See Estate of Watts v. Conm ssioner, 823 F.2d 483, 487 (11th
Cr. 1987) (“the interest held by [the decedent’s estate] did not
carry wwth it [liquidationrights]. W therefore conclude that the
tax court was correct . . . in determning that the value of [the

18



Third and finally, a change effected by the Revised Uniform
Partnership Act (“RUPA")?® suggests that the phrase “value of his
interest” in UPA 842 is anbi guous. RUPA 8701(b) states that a
di sassoci ated partner has the right to be paid the “buyout price”?3°
——a purposefully created termof art defined as “the greater of
the liquidation value or the value based on a sale of the entire
busi ness as a goi ng concern without the dissociated partner . . .”
Comrent (c) to the RUPA explains that “‘[bJuyout price’ is a new
term It is intended that the termbe devel oped as an i ndependent
concept appropriate to the partnership buyout situation, while
drawing on valuation principles developed elsewhere.”3! The
Reporter for the Revision Project further explained that the new

| anguage is “intended to cut through sone of the confusion in the

decedent’s interest] could not be ascertained by reference to the
val ue of that interest upon . . . liquidation”); see also Shopf v.
Marina Del Ray Partnership, 549 So. 2d 833 (La. 1989) (construing
t he Loui siana Civil Code anal ogue to 8 42); Hewitt v. Hurwitz, 592
N E 2d 213 (Il1. App. 1992); |l ALAN R BROVWBERG & LARRY E. RIBSTEIN,
BROVBERG AND RIBSTEIN ON PARTNERSHIP § 7.13(b)(1) at 7:186-88 & n.15
(1992-2 Supp).

2®The RUPA is codified in Texas as the Texas Revised
Partnership Act, Tex. Rev. Civ. Stat. art. 6132b-1.01 et seq. It
does not govern the partnership at issue in this case because the
partnership did not so elect. See id. 6132b-11.03.

3°This new statutory term enployed by the nodel act was not
adopt ed by the Texas | egi sl ature when it enacted t he RUPA; instead,
t he Texas version of the RUPA uses the term“fair value.” See Tex.
Rev. Cv. Stat. art 6132-7.01(b).

316 Uni form Laws Annotated 83 (1995 Master Edition).
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cases . . . ."%% This satisfies us that the drafters of the new
Uni form Act were convinced that the right to be paid a full pro
rata share of the partnership’s NAV was anything but a well-
established right; to the contrary, they found substanti al
anbiguity in the existing statute and related case law. If it had
not been “broke” ——or badly bent —the redactors would not have
fixed it.

W need not and therefore do not attenpt today to map the
preci se contours of the rights of an assignee of a partner under
the TUPA. Neverthel ess, because the hypothetical parties to the
willing buyer-willing seller transaction are deened to have
“reasonabl e knowl edge of rel evant facts,”3 we nust assune that they
woul d concl ude, as we have, that the law is not well-settled —
that it is at best unclear and uncertain.

The district court grounded its holding in the prem se that
the law establishes to a legal certainty that the assignee of a
partner has precisely the sane liquidation rights as the assigning
partner. W reach the opposite conclusion, i.e., that this prem se
is not established to a legal certainty, and to hold that it is

constitutes error. This error of law by the district court caused

2Donald J. Weidner, Three Policy Decisions Animate Revision
of the Uniform Partnership Act, 46 Bus. Law 427, 442 (Feb. 1991);
see also Donald J. Weidner & John W Larson, The Revised Uniform
Partnership Act: The Reporters’ Overview, 49 Bus. Law 1, 11-12
(Nov. 1993).

#Treas. Reg. 8§ 20.2031-1(b).
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it to pretermt inquiry into the quantum of any |ack-of-
mar ket abi ity di scount, | ack-of-control di scount, and portfolio-m x
di scount that mght be applicable in this case. Neither did the
district court consider that this very legal uncertainty m ght
itself be an independent factor depressing the price a wlling
buyer would pay (or a willing seller m ght expect to be paid) for
the assignee interest. W do not go so far as to concl ude that al
of the discounts urged by the Estate are necessarily applicable in
this case or to determne the correct percentage of those that
m ght be; only that sonme or all mght be applicable and that
further fact-findings and |legal determ nations are necessary to
determ ne which if any di scounts shoul d be applied and t he quantum
of each. On remand, the district court nust consi der evidence from
both parties in light of our determnation that the |iquidation
rights of an assignee are not clearly established but that, to the
contrary, they are unsettled, and nust determ ne the applicability
of the various clainmed discounts and the correct percentages of
those that are found to apply.

G Admi ni strative Expenses

The parties’ pretrial order contains a stipulation that there
is a contested fact issue regarding the reasonableness of the
contingency fee agreenent between the Estate and the attorney’s
prosecuting this action on the Estate’s behalf. W do not find
that the court has disposed of this issue. The Estate also
conplains on appeal that the district court failed to nmake a
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factual determ nation regarding the deductibility of accountants’
and appraisers’ fees. The governnent did not respond to these
argunents, and the record does not reflect what effect these
deductions, if available to the Estate, m ght have on its refund
claim On remand, the district court nust address these issues as

wel | .

L1l
CONCLUSI ON

For the forgoing reasons this case is reversed and renanded
for further proceedings consistent with this opinion.

REVERSED AND REMANDED
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