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DeMOSS, Circuit Judge:
. 1 NTRODUCTI ON

In this interlocutory appeal, the governnent seeks review of

District Judge of the Northern District of Texas, sitting by
desi gnati on.



an order of the district court, which was entered the day of trial

and which excluded 25 of its witnesses in a conplex, nmulti-

def endant conspiracy case involving the alleged adulteration of

mlk. The district court itself recognized that exclusion of these
W tnesses was tantamount to a dism ssal of sone of the charges
agai nst the noving defendants. This appeal boils down to one
relatively unconplicated issue; that is, whether the district court

abused its discretion by inposing the rather draconi an sancti on of

excluding the governnent’s wtnesses from trial for discovery
violations which the court itself found not to have been made in
bad faith. For the reasons discussed below, we find that the
district court abused its discretion. W, therefore, VACATE the
district <court’s sanctions order excluding the governnent’s
W t nesses and REMAND this matter for further proceedings.

1. BACKGROUND
The underlying cause of action giving rise to the crimnal

indictnments in this case involves a conpl ex and nassive, long-term
conspiracy in which nore than 30 dairy farnmers and mlk
transporters all egedly added water to m | k shi pnents al ong vari ous
and overl apping dairy routes in order to increase both the weight

and value of mlk shipnents. The indictnment described how
Associated M|k Producers, Inc. (“AWPl”), which is a marketing
corporation for dairy farners, operates a mlk processing plant in

Sul phur Springs, Texas, to which drivers it hired would bring mlk



fromindividual dairy farns along each driver’s specified route.
The route drivers had the responsibility of neasuring the quantity
of mlk received fromeach dairy farm and had to take sanpl es of
each shipnent received fromeach farm before conmngling the mlk
in the tanker truck. Once delivered to the processing plant, the
mlk was to be tested under standards put forth by the MIKk
Mar keting Adm nistration (“MVA’), which is a subdivision of the
U. S. Departnent of Agriculture.

The governnent’s theory was that wvarious individuals,
including route drivers, added water to the mlk trucks along
delivery routes. To prove its case, the governnment intended to
rely on both scientific data, that is, sanple test conposition
reports for the mlk tanker trucks, and testinony from cooperating
W t nesses. These witnesses were drivers and other AWI staff
menbers who knew of or were aware of the defendants’ schenes to
water down the mlKk. Most of the testifying w tnesses whose
testinony was ultimately excluded by the district court were
def endants who pleaded guilty to one count of the indictnent in
exchange for dism ssal of the remai ni ng counts agai nst themand for
consi deration of a downward sentenci ng departure in light of their
W I lingness to cooperate and testify truthfully in the governnent’s
case agai nst the renmai ning defendants.

Along wth substantive violations of specific mlk
adul teration statutes, specifically 21 U S.C. 88 331(a), 331(a)(2),
the indictnents charged substantive nmail fraud violations and
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various conspiracies to: 1) defraud the governnent by obstructing
mlk regulation; 2) violate the mlk adulteration statutes; and 3)
commt mail fraud. The initial indictnent, entered on July 15,
1998, charged 29 defendants with these various mlk adulteration-
rel ated of fenses.

The case was initially set for trial on Septenber 28, 1998,
but was reschedul ed for Novenber 30, 1998, then for January 11,
1999, and then again for March 15, 1999 (with a February 12th
deadline for discovery).!? On January 13, 1999, a superseding
i ndi ctment was returned nam ng four additional defendants,? and on
March 3, 1999, a second superseding indi ctnent was returned. Four
days before the March 15th trial date, the district court held a
hearing on various notions, and the followi ng day, March 12th, it

entered an order continuing the trial once againto April 5th. The

1 By Novenber 1998, as a result of nunerous guilty pleas, only
five defendants remained in the case (Appellees Garrett, Larry Don
Kei th, Rydeen, Sullivan, and Whodard). The original indictnment was
returned in July 1998. |n August 1998, fourteen defendants pl eaded
guilty; in Septenber, four nore pleaded guilty; in October, two
nore pleaded guilty; in Novenber, three nore pleaded guilty; and
one nore defendant was dism ssed fromthe indictnment by virtue of
his wife having entered a guilty plea. Each of these defendants
agreed to cooperate with the governnent, and all bargai ned to have
their sentencing hearings postponed until after dispositions had
been reached with respect to all defendants charged in the
indictnments. Each was presumably hoping for a 5K1.1 downward
departure based on substantial assistance.

2 These additional four were Finklea, Austeen and Dale Keith,
and W/ cox. Conmbined with the five remaining defendants as of
Novenber 1998, those being Garrett, Larry Don Keith, Rydeen,
Sul l'ivan, and Wodard, see supra note 1, we have our nine naned
appel | ees.



matters addressed in the March 11th hearing dealt with allegations
that the prosecutor declined to produce letters witten to people
who were not expected to testify at trial (“target letters”),
urging them to admt their involvenent to get the benefit of
cooperation at sentencing, and that the prosecutor also declined to
provi de investigators’ notes of interviews with or questionnaires
as to approximately 125 people, in sone of which vari ous defendants
denied any involvenent, a position which was inconsistent with
their pleas and which, therefore, constituted i npeachnment materi al
that should have been discl osed. In its March 12th order, the
district court directed the governnent to produce within five days
of that order, copies of “any [target] letters from governnent
counsel or its agents attenpting to secure testinony from or
agai nst any person who wll be testifying in the governnent’ s case-
i n-chi ef .” The district court also continued the tria
until April 5th to permt production of these materials. On March
16th and 17th, the governnent produced sone materials in response
to the March 12th order. On March 31st, and in response to a
defense notion that all correspondence with any individuals, not
just correspondence related to testifying wtnesses, be produced,
the district court renoved the “case-in-chief” limtation of its
March 12th order and ordered that all such target letters be
produced by April 2nd.

On March 23rd, all of the defendants-appell ees had al so noved



jointly for relief under Brady,® claimng that the governnent had
w t hhel d nunmerous categories of exculpatory materials, including
the letters referenced in the March 12th order. On April 1st, the
district court denied the defendants’ notion, noting that none of
the materials cited by the defendants constituted Brady materi al
for which the governnent had an affirmative duty to disclose. The
district court did note, however, that the investigators’ notes and
screeni ng questionnaires were to be produced as “Brady i npeachnent
materi al” because they reveal ed potentially inconsistent statenents
made by the various defendants. Yet, no defense counsel ever
deni ed having been been told by the prosecutor about these itens
and their content.

Late on April 2nd, the governnent produced docunents to the
defense as directed by the district court’s March 31st nodification
of its March 12th order. The governnment supplenented this
production on the norning of April 5th (the trial date) with a
stack of docunents (8 inches thick), a good portion of which was
duplicative of previously provided materials. Def ense counse
conplained to the district court about the tardy production, and
whi | e sonme conceded that a brief continuance would suffice to take
the sting out of the delayed production, others requested a
di sm ssal based on discovery viol ations.

On April 5th and 6th, the district court held additiona

3 Brady v. Maryland, 83 S. C. 1194 (1963).
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hearings on the defendants’ various notions to dismss or for
sanctions regarding the governnent’s alleged failure to tinely
produce discovery materials, and it ultimtely struck 25 of the
governnent’s witnesses on the afternoon of the 5th. The district
court ordered excluded fromtrial any witness as to whom a target
letter was required to be produced by the court’s March 12t h order
(requiring production by March 17th), but as to which such letter
was tardily produced. The court noted that after the March 1lth
hearing, it had determ ned, and the governnent should have been
aware that, such target letters were Brady materials which it had
an obligation to produce.* The district court did not sanction the
governnent’s failure to tinely disclose the materials ordered
produced after April 2nd under the March 31st nodification of the
March 12th order (i.e., the addition of any target letters to non-
testifying witnesses and the addition of the investigators’ notes).
A witten order to the effect of the sanctions orally ordered was
entered on April 9th, and in it, the district court stated “[t]he
court does not question the governnent’s good faith.” The district

court went on to state:

4 W note that this is inconsistent with the fact that, inits
April 1st order, the district court explicitly held that the target
letters, as one of the categories of materials for which the
defendants’ decried a failure to disclose, were not Brady
materials. Thus, the governnent cannot be said to have been on
notice that such letter were even Brady materials until the
district court entered its order on March 12th requiring di scl osure
wthin five days thereafter.



even assum ng the governnment’s untinely production
ultimately would not have adversely inpacted the
defense’s trial strat egy, it nonet hel ess
unquesti onably adversely i npacted t he organi zed and
efficient preparation for trial by defense counsel
and, for that matter, the Court. Nei t her the
defense nor the Court should be forced to continue
to suffer the governnent’s |ast-m nute production
of docunents and the resulting notions and heari ngs
the untinely productions have caused, particularly
when those untinely productions have conme on days
i mredi ately preceding, and even the day of, trial.

The governnent has tinely filed this interlocutory appeal of
the district court’s sanctions order, arguing that the district
court abused its discretion by i nposing a sanction nore severe than
was necessary to effect conpliance with discovery orders and by
failing to weigh all of the factors required by this Crcuit’s
precedent .

I11. STANDARD OF REVI EW

W review a district court’s inposition of sanctions for
di scovery violations for an abuse of the district court’s
discretion. See United States v. Katz, 178 F. 3d 368, 372 (5th Cr

1999). The governnent concedes that the district court’s
discretion is “admttedly broad.” However, notw thstanding this
broad di scretion, we have consistently held that a district court,
when considering the inposition of sanctions for discovery
vi ol ations, nmust carefully wei gh several factors, and if it decides
such a sanction is in order, it “should inpose the |east severe

sanction that wll acconplish the desired result — pronpt and ful



conpliance with the court’s discovery orders.” United States v.
Sarcinelli, 667 F.2d 5, 7 (5th CGr. Unit B 1982); see al so Katz,
178 F. 3d at 372.

V. DI SCUSSI ON

As we noted in Sarcinelli and Katz, a district court
exercising its discretion and considering the inposition of
sanctions for discovery violations should consider the follow ng
factors: 1) the reasons why discl osure was not nmade; 2) the anount
of prejudice to the opposing party; 3) the feasibility of curing
such prejudice wth a continuance of the trial; and 4) any other
rel evant circunstances. See Katz, 178 F.3d at 371 (citing United
States v. Bentley, 875 F.2d 1114, 1118 (5th Cr. 1989)). And as
noted above, in fashioning any such sanction, the district court
shoul d i npose only that sanction which is the | east severe way to
ef fect conpliance with the court’s discovery orders. |d.

The governnent relies heavily on a decision fromthe El eventh
Circuit extolling the principles of Sarcinelli, which, though not
controlling, isinstructive. In United States v. Euceda- Her nandez,
768 F.2d 1307 (11th Cr. 1985), the court noted that by suppressing
governnental evidence in |ieu of granting a continuance or recess,
“a trial judge may achieve a speedier resolution . . . and reduce
hi s docket, but he does so at the expense of sacrificing the fair
adm nistration of justice and the accurate determ nation of guilt

and innocence.” ld. at 1312. In the governnent’s view, the



district court’s striking of 25 of its wtnesses, which the
district court itself recognized could have the effect of
eviscerating the crimnal indictnent, was “tantanount to a
di sm ssal of charges . . . [and constituted] an undeserved w ndf al
to parties who were duly indicted based on probable cause to
believe they had conmtted federal crinmes.” The governnent urges
that if it violated any discovery order at all, it acted in good
faith, and that there was no neasurabl e prejudi ce to the defendants
whi ch coul d not have been cured by a short continuance. Finally,
the governnent urges that | ess severe sanctions, such as personal
sanctions agai nst the prosecutor, could have achi eved the goal of
conpliance with discovery orders.

The defendants counter that the district court did not even go
far enough, as sone sought dismssal of the indictnent as a
sanction. And |likew se, the defendants do not feel that any | ess
severe sanction would suffice to ensure that the governnment woul d
conply with the district court’s discovery orders. The defendants
contend that the record shows a pattern of msconduct by the
governnent that makes the sanctions chosen by the district court
mld, and they further contend that the sanctions were a valid
exercise of the district court’s power to sanction discovery
violations “as a prophylactic and punitive neasure.”

To determ ne whether the district court abused its discretion,
we nust evaluate the exercise of discretion in light of our
precedent requiring that the district court fully and thoughtfully
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addressed each of the Sarcinelli factors noted.
A. Reasons for non-disclosure

W first consider the governnent’s reason for not tinely
producing target letters for the 25 excluded w tnesses. The
governnent explained to the district court that its failure to nore
tinmely provide the target letters resulted fromthe fact that the
letters were in a separate binder that had been overl ooked during
initial disclosures. As noted above, the district court explicitly
noted that the governnment did not violate its discovery orders in
bad faith and that its late production was the result of an
uni ntentional m stake. Indeed, no inproper notive was attri buted
to the governnent’s tardy production.

The governnent relies on a decision fromthe D.C. Circuit in
whi ch the court held that such a severe sanction as suppression of
evi dence woul d rarely be appropriate when the trial court finds the
violation not to have been made in bad faith and where a |ess
dramatic renmedy, such as a continuance, wuld mtigate any
prejudice. See United States v. Marshall, 132 F.3d 63, 70 (D.C.
Cir. 1998). W note also that in our own decision in Sarcinelli,
we found the prosecutor’s conplete failure to provide discovery at
all to be contunacious, but nevertheless, not deserving of the

harsh sancti on of exclusion tantanount to a di snm ssal where a | ess
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severe sanction such as jailing the prosecutor or granting a
conti nuance was avail abl e.

The district court’s own finding that the governnent’s tardy
di scl osure was not in bad faith mlitates agai nst the i nposition of
a sanction so severe as to effectuate a dism ssal of the charges
agai nst certain defendants, especially where as discussed bel ow,
ot her, | ess severe sanctions were available to mtigate agai nst the
m nimal prejudice suffered by the defendants in this case.

The defendants rely on what they characterize as a pattern of
di scl osure abuses, which indicates that the governnent’s untinely
di sclosure was an intentional nove designed to overwhelm the
defendants at the | ast mnute so as to prevent themfrombeing abl e
to utilize the disclosed target letters. Despite the defendants
characterization of their 21 separate requests for discovery
t hroughout the many continuances of this case, the defendants
overl ook the abundance of materials that were in fact tinely
produced by t he governnent and the fact that, as the district court
noted, the failure to tinely provide the target letters as to the
25 witnesses was the result of an unintentional m stake. e
conclude that the district court’s own findings are dispositive of
the good faith issue and that the reason for non-di sclosure was a

m st ake made in good faith.
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B. Prejudice to the defendants

The second Sarcinelli factor we nmust consider is whether the
def endants were unduly prejudiced by the tardy disclosure. The
district court assuned that the | ate producti on woul d not prejudice
the defendants’ trial strategy, but it found that tardy discl osure
so close to the coomencenent of the trial “adversely inpacted the
organi zed and efficient preparation for trial by defense counsel
and . . . the Court,” because it required the filing of notions and
t he schedul i ng of hearings.

W note that even though trial was set to commence on Apri
5th, the district court had already scheduled, at one defense
attorney’s request, a recess from Tuesday the 6th until Thursday
the 9th, to accommopdate the attorney’s schedul ed appearance for
oral argunent before this Crcuit. The governnent properly notes
that the prejudice referred to in Sarcinelli is prejudice to the
def endants’ substantial rights, that is, injury to their right to
a fair trial, and that prejudice does not enconpass putting trial
preparation into mnor disarray. See United States v. Wbster, 162
F.3d 308, 336 (5th Cir. 1998), cert. denied, 120 S. Ct. 83 (1999);
see also United States v. Neal, 27 F.3d 1035, 1050 (5th Gr. 1994).
As we noted in our decisionin United States v. Martinez-Perez, 941
F.2d 295, 302 (5th Gr. 1991), the question of prejudice is whether
the defendant had tine to put the information to use, not whet her

sone extra effort was required by defense counsel.
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Additionally, even if the district court determ nes that the
informati on was disclosed too late to be put to effective use, the
court must also determne that the lack of information created a
reasonabl e probability that the result would have been different.
See Kyles v. Witley, 115 S C. 1555 (1995). In order to
determine in this case whether the result would have been
different, the district court should have considered all of the
materials that were in fact produced to eval uate whet her the target
|l etters woul d have nmade a difference; however, when the governnent
attenpted to nake a record of the cunul ative nature of the target
letters to show that the prejudice, if any, was mninmal, the
district refused to grant it an opportunity to do so because of the
governnent’s “adm ssion” of a discovery violation and the district
court’s assunption that damage to the defendants’ case was not
necessary to support the sanction.®> W have repeatedly held that
no prej udi ce exi sts when suppressed or new y di scovered evi dence i s
cunul ative. See, e.g., United States v. Lowder, 148 F. 3d 548, 551
(5th Gr. 1998); Allridge v. Scott, 41 F.3d 213, 217-18 (5th Cr
1994).

The precise materials that were deened to be a discovery
violation in this case were 23 sinple target letters to 23

W tnesses, a draft imunity agreenent with a 24th witness, and a

5 This assunption contravenes the second Sarcinelli factor
requiring a full consideration of actual prejudice.
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target letter with a proposed offer agreenent for a 25th w tness.
Anmong the information already in the hands of the defendants at the
time these materials were tardily produced were the follow ng: as
to 7 of the 25, the defense had other target letters with the sane
message; as to those 7 plus 12 nore, the defense had threatening
and coercive correspondence following up on target letters; and as
to 21 of the 25, the defense knew that they had pl eaded guilty and
struck deals with the governnent and these 21 defendants' plea
agreenents, including the dismssal of charges and the stated
possibility of a 8§ 5K1.1 notion, were known to the defense. Quite
sinply, it should have cone as no surprise to the defense that the
pl eading defendants had previously received target letters
encouraging themto plead guilty. As we noted in Wbster, where a
def endant is i npeached with his plea agreenent and his nenorialized
hope for a reduced sentence, additional information regarding
anticipated favors fromthe governnent in exchange for cooperation
is cunulative inpeachnent material that is not prejudicial if
untinely or undisclosed. See Wbster, 162 F.3d at 337-38.

W find it highly unlikely that the failure to have the
undi scl osed materials woul d have hindered the defense’s ability to
i npeach the 25 excluded w tnesses regarding their prior deals with
the governnent, which deals mght call in to question their
nmotivation for testifying agai nst the remai ni ng defendants. [|n our

view, the district court conpletely overlooked the additional
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evidence that renders the target letters cumulative and, thus, a
m nimzing factor of the prejudice suffered by the defendants.
C. Curing prejudice wwth a continuance

The district court itself acknowl edged in its April 1st order
denyi ng the exclusion of various w tnesses on Brady grounds that
continued violations of its discovery deadlines and scheduling
orders, in addition to “weaking havoc” on the defense’s and the
Court’s ability to efficiently prepare for trial, “mght require
addi tional continuances of the trial date.” In doing so, the
district court inplicitly recognized that a continuance was a
viable and |ikely consequence of tardy disclosure.

Addi tionally, nost of the defense attorneys conceded to the
district court that if there was going to be a continuance, it
woul d only need to be for two or three days. Furthernore, as the
sanctioned nmaterials were schedul ed to be produced by 5:00 p.m on
Friday, April 2nd, only two days prior to the actual disclosure on
Monday the 5th (the scheduled day of trial), and as the district
court had al ready planned to recess the trial from Tuesday the 6th
t hrough Thursday the 8th, we conclude that a brief continuance of
several days would not have inpacted either the district court’s
schedule or the defendants’ ability to efficiently prepare for
trial.

In light of the absence of bad faith on the part of the

governnent, the m ni mal anobunt of substantive prejudi ce because of
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the cunmul ative nature of the tardily disclosed nmaterials, and the
availability of a nuch | ess severe sanction than striking wi tnesses
wth the effect of eviscerating the governnent’s case, we find that
the district court could nost certainly have elimnated the m nor
prejudice with either a brief delay or a | ess severe sanction.
D. Oher relevant factors

Sarcinelli lastly requires that the district court also
consider those additional matters which are relevant to a
determ nati on of whether sanctions are appropriate. The governnent
presents one main, but persuasive point regarding this factor
which is that allowing such a harsh sanction to stand in these
circunstances essentially obliterates its case agai nst individuals
who were duly indicted based upon probable cause to believe they
commtted crinmes against the governnent. As we have stated, a
district court “exceeds the proper bounds of its power to order
dism ssal of anindictnent . . . when it fails to consider whether
| ess extrene sanctions mght maintain the integrity of the court
W t hout punishing the United States for a prosecutor’s m sconduct.”
United States v. Wl born, 849 F.2d 980, 985 (5th Gr. 1988)(citing
Sarcinelli, 667 F.2d at 6-7)). Here, we conclude that the
excl usi on of these 25 witnesses, with the effect of elimnating or
substantially dimnishing the governnent’s case against the
def endant s- appel | ees, was an excessi ve sancti on and an abuse of the

district court’s discretion, especially where a brief continuance
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woul d have cured any prejudi ce and ot her sanctions were avail abl e
to ensure that the prosecutor would conply with the district
court’s discovery orders.
V. CONCLUSI ON

Based upon our full consideration of the Sarcinelli factors,
which should have guided the district court’s decision on
sanctions, we conclude that the district court abused its
discretion in excluding 25 of the governnent’s wtnesses. The
governnent acted not in bad faith, the prejudice to the defendants
was mnimal in light of the cunulative nature of the untinely
di scl osures, and any prejudice could have been cured with a brief
conti nuance. For these reasons, we VACATE the district court’s
order of sanctions and REMAND this matter for such further
proceedi ngs as are appropriate.

VACATED and REMANDED.
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FISH, District Judge, concurring:

Because | believe there were no “discovery” violationsin this case, | readily agree with the
majority that thedistrict court abused itsdiscretion by imposing the sanction of excluding twenty-five
witnessesfor the government. | am troubled, however, by the mgjority’ suncritical acceptance of the
parties arguments that thisis a“discovery” dispute to which the analysis of cases such asUnited
Satesv. Sarcindli, 667 F.2d 5 (5th Cir. 1982), and United Sates v. Katz, 178 F.3d 368 (5th Cir.
1999), may be applied. Those casesconstruct ananalytical framework for theimposition of sanctions
under Rule 16, F.R. CRIM. P., which -- by itsterms at least -- is not applicable in this situation.*

Rule 16 isentitled “Discovery and Inspection.” If that rule were applicable, the pertinent part
would be subsection (a), which isdenominated “ Governmental Disclosure of Evidence.” Subsection
(@) inturnisdivided into two parts: “ (1) Information Subject to Disclosure” and “(2) Information Not
Subject to Disclosure.” The information “subject to disclosure” in part (a)(1) fals into five
categories. “(A) Statement of Defendant”; “(B) Defendant’s Prior Record”; “(C) Documents and
Tangible Objects’; “(D) Reports of Examinationsand Tests’; and “ (E) Expert Witnesses.” All other
documentsinthe possession of the government, by virtueof Rule 16(a)(2) (“Information Not Subject
to Disclosure’), are -- except as otherwise required by the Jencks Act, 18 U.S.C. § 3500 -- non-
discoverable.

The “target” letters here are not described by any of the categories in Rule 16(a)(1). The
defendants, apparently cognizant of thisfact, did not seek the letters under the aegis of Rule 16 but
under the principles of Brady v. Maryland, 373 U.S. 83 (1963). Brady and its progeny, however,

arise not in the context of pretrial crimina discovery but in post-judgment collateral review of

1 Rule 16(d)(2) authorizes the imposition of sanctions for failure “to comply with thisrule.”



criminal convictions. See United Satesv. Agurs, 427 U.S. 97, 103 (1976) (“The rule of Brady v.
Maryland . . . arguably appliesinthree. . . sSituations. Each involves the discovery, after trial of
information which had been known to the prosecution but unknown to the defense.”) (emphasis
added). TheBrady line of cases announces no rule of discovery but the self-executing constitutional
rulethat due process requires disclosure by the prosecution of evidence favorableto the accused that
is material to guilt or punishment. 2

In a subsequent gloss on Brady, the Supreme Court has noted that “[a]n interpretation of
Brady to create abroad, constitutionally required right of discovery would entirely alter the character
and balance of our present system of criminal justice.” United Statesv. Bagley, 473 U.S. 667, 675
Nn.7 (1985) (internal quotation marks and citation omitted). This Court too has recognized both that
Brady “isnot apretrial remedy,” United Satesv. Scott, 524 F.2d 465, 467 (5th Cir. 1975), and that
Brady is not “gpplicable at pre-trial stages.” United States v. Frick, 490 F.2d 666, 671 (5th Cir.
1973), cert. denied, 419 U.S. 831 (1974). It has also stated that “Brady isnot a discovery rule, but
arule of fairness and minimum prosecutorial obligation.” United Satesv. Beasley, 576 F.2d 626,
630 (5th Cir. 1978), cert. denied, 440 U.S. 947 (1979).

Rule 16, of course, explicitly requires pretrial discovery and production of the material

described in the rule, while Brady, because it is not a discovery rule, contains no such timing

2 See United Sates v. Washington, 669 F.Supp. 1447, 1451 (N.D. Ind. 1987):

The constitution requires the prosecution to observe thisright [i.e., the right
under Brady to disclosure of exculpatory or mitigating evidence] with
vigilance: a court order is unnecessary since the duty to protect the right
aready exists. An order to produce Brady materials makes aslittle sense as
anorder to preservethe accused’ sright to be free from unreasonabl e searches
and seizures.
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requirements. United Satesv. Harris, 458 F.2d 670 (5th Cir.), cert. denied, 409 U.S. 888 (1972),
highlights the importance of this distinction. There, the defendants contended that the prosecution
violated Brady by not producing to them before trial the written statement of government witness
John L. Johnson, who was, in the language of the opinion, a“ conspirator-turned-accuser.” 458 F.2d
at 675. The defendants claimed prejudice as a result of the non-production because they did not
know the substance of Johnson’s testimony before trial and because there was a conflict between
Johnson'’ stestimony and that of another government witnessregarding the whereabouts of oneof the
defendants, thereby raising anissue of Johnson’ scredibility. 1d. ThisCourt held, however, that there
was no obligation under Brady to produce the statement before trial, since the Jencks Act made it
producible only after Johnson testified. Id. at 675-76. While the statement of the witnessin Harris
was surely as vauable to the defense for impeachment asthe “target” lettersat issue here, this Court
found, as a matter of law, that no Brady violation had occurred.

The distinction between Rule 16 and Brady as the basis of disclosure is dso sgnificant
because the question of whether Rule 16 has been violated can be determined before or during trid,
and appropriate sanctions imposed in the manner prescribed by the rule. See Rule 16(d)(2), F.R.
CRIM. P. With the backward-looking focus of Brady, however, whether a Brady violation has

occurred,® indeed whether the government even had a Brady obligation,* can only be

3 See United Sates v. Sarusko, 729 F.2d 256, 261 (3rd Cir. 1984):

We recognize that, generdly, it is difficult to analyze, prior to trial, whether
potential impeachment evidencefadlswithin Brady without knowing what role
acertain witness will play in the government’ s case.

4 Initslatest pronouncement on Brady, Kylesv. Whitley, 514 U.S. 419 (1995), the Supreme

Court emphasized the discretion of the prosecutor, not thetrial judge, in deciding what evidenceis
(continued...)
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4(...continued)
producible under Brady:

[T]he Constitutionis not violated every time the government fails or chooses
not to disclose evidence that might prove helpful to the defense. We have
never held that the Constitution demands an open file policy . . . and the rule
in Bagley [United Sates v. Bagley, 473 U.S. 667 (1985), one of Brady’s
progeny] . . . requires less of the prosecution than the ABA Standards far
Criminal Justice, which call generaly for prosecutorial disclosures of any
evidence tending to exculpate or mitigate.

* * *

While the definition of Bagley [and hence Brady] materidity in terms of the
cumulative effect of suppression must accordingly be seen as leaving the
government with a degree of discretion, it must aso be understood as
imposing a corresponding burden. On the one side, showing that the
prosecution knew of an item of favorable evidence unknown to the defense
does not amount to a Brady violation, without more. But the prosecution,
which alone can know what is undisclosed, must be assigned the consequent
responsibility to gauge the likely net effect of all such evidence and make
disclosure when the point of “reasonable probability” [i.e., that disclosure of
the evidence would produce a different outcome] is reached.

* * *

[E]ven if due process were thought to be violated by every faillureto disclose
an item of exculpatory or impeachment evidence. . ., the prosecutor would
still be forced to make judgment cals about what would count as favorable
evidence, owing to the very fact that the character of a piece of evidence as
favorable will often turn onthe context of the existing or potential evidentiary
record. Since the prosecutor would have to exercise some judgment even if
the State were subject to this most stringent disclosure obligation, it is hard
to find merit in the State’s complaint over the responsibility for judgment
under the existing system, which does not tax the prosecutor with error for
any failure to disclose, absent afurther showing of materiality.

* * %

Thismeans, naturaly, that aprosecutor anxiousabout tacking too closeto the
wind will disclose afavorable piece of evidence. See Agurs, 427 U.S. at 108
(“[T]he prudent prosecutor will resolve doubtful questions in favor of
disclosure’).

(continued...)
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determined after thetrial isover.® Thisistrue because disclosure under Brady isrequired only if the
evidenceismaterial, but materiality can bejudged only in hindsight, in the context of al the evidence
presented. See Agurs, 427 U.S. at 112-13 (evidence is materid if its omission creates a reasonable
doubt that, inlight of the record asawhole, did not otherwise exist); Kylesv. Whitley, 514 U.S. 419,
433-37(1995) (evidenceismaterid if itsomission, when the entirerecord isconsidered, “ undermines
confidence in the outcome of the trial.”); Porretto v. Salder, 834 F.2d 461, 464 (5th Cir. 1987)
(“Omitted evidence is deemed materia when, viewed in the context of the entire record, it creates
areasonable doubt as to the defendant’ s guilt that did not otherwise exist.”).

What we have in this case, therefore, is a sanction against the government for tardily

producing certain “target” letters which, under Brady, the government may have had no obligation

4(...continued)
Id. at 436-37, 439 (emphasis added) (some citations omitted).

These passages clearly place responsibility on the prosecutor, rather than the trial judge, to
determine not only whether a given piece of evidence should be produced but also when (i.e., “when
the point of ‘reasonable probability’ [of adifferent outcome] isreached.”).

5 Onecourt hasgone so far asto say that “[g]enerally, adefendant must betried and convicted
before any due process violation [under Brady] becomes of consequence.” Commonwealth of
Northern Marina Islands v. Campbell, 1993 WL 614809 at *3 (Sup. Ct. N. Mariana Isl. July 22,
1993), aff’d, 42 F.3d 546 (9th Cir. 1994). Other courts, while not going so far, say that theright to
due process is not violated if the Brady materia is disclosed in time for the defendant to use it
effectively at trial, even if the material should have been disclosed earlier. United Satesv. O’ Keefe,
128 F.3d 885, 898 (5th Cir. 1997), cert. denied, 523 U.S. 1078 (1998); United Sates v. Ellender,
947 F.2d 748, 757 (5th Cir. 1991); United Sates v. Campagnuolo, 592 F.2d 852, 860-61 (5th Cir.
1979). See also United States v. Kubiak, 704 F.2d 1545, 1549-50 (11th Cir.) (in determining
whether nondisclosure of exculpatory information constituted a denia of due process, “the focusis
not upon the fact of nondisclosure, but upon theimpact of the nondisclosure on the jury’ sverdict.”),
cert. denied, 464 U.S. 852 (1983); United Statesv. Sarusko, 729 F.2d 256, 262 (3rd Cir. 1984) (“No
denia of due process occurs if Brady materia is disclosed in time for its effective use at tria.”)
(quoting United States v. Higgs, 713 F.2d 39, 44 (3rd Cir. 1983), cert. denied, 464 U.S. 1048
(1984)).
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to produceat dl. Wesimply cannot tell, without the benefit of afull trial record, whether the “target”
|etterswere material withinthe meaning of Brady. See United Satesv. Kubiak, 704 F.2d 1545, 1550
(11th Cir.), cert. denied, 464 U.S. 852 (1983) (Brady not violated by untimely disclosure of co-
conspirator statement, which was utilized at trial, because the focus of due processviolationis“not
upon the fact of nondisclosure, but upon the impact of nondisclosure onthejury’sverdict.”); United
Satesv. Starusko, 729 F.2d 256, 262 (3rd Cir. 1984) (since “[t]here can be no violation of Brady
unless the government’ s non-disclosure infringes the defendant’s fair trial right,” precluding key
government witness from testifying as sanction for non-disclosure of Brady material was abuse of
discretion). Unless Brady mandated production of these letters, Rule 16(a)(2) made them non-
producible; if the letters were non-producible, the government could hardly be sanctioned for doing
what it was legally entitled to do, i.e., not producing them. Certainly, the government could not be
sanctioned for smply producing the letterslate, without any showing of prejudice to the defendants.

| would hold that Brady does not createaright to pretrial discovery in crimina casesand that
the government violated no Brady obligation in this case. Because no sanction, in my opinion, was
appropriate, | agree with the mgority that the “draconian” sanction of excluding twenty-five

government witnesses was an abuse of discretion.®

¢ Evenif some sanction were appropriate, the exclusionary rule fashioned by the district court
was, in my view, too harsh. As noted in the mgjority opinion, the district court found that the tardy
production here was not the result of bad faith. The Supreme Court has discussed the costs and
benefits of the exclusionary rule for Fourth Amendment violationsin termswhich appear to meto be
equally applicable to this case:

Whether the exclusionary sanction is appropriately imposed in a particular
case. .. must beresolved by weighing the costs and benefits of preventing the
use in the prosecution’s case in chief of inherently trustworthy . . . evidence

(continued...)
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(. ..continued)

The substantial social costs exacted by the exclusionary rule . . . have long
been a source of concern. Our cases have consistently recognized that
unbending application of the exclusionary sanction to enforce ideals of
governmental rectitudewould impede unacceptably thetruth-finding functions
of judgeandjury. Anobjectionablecollateral consequenceof thisinterference
with the crimind justice system’s truth-finding function is that some guilty
defendants may go free or receive reduced sentences as aresult of favorable
plea bargains. Particularly when law enforcement officers have acted in
objective good faith or their transgressions have been minor, the magnitude
of the benefit conferred on such guilty defendants offends basic concepts of
the crimina justice system. Indiscriminate application of the exclusionary
rule, therefore, may well generat[ €] disrespect for the law and administration
of justice.

United Statesv. Leon, 468 U.S. 897, 906-08 (1984) (internal quotation marksand citations omitted).
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