IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10753

JCEL F. ARNOLD; ET AL.,
Plaintiffs,
JCEL F. ARNOLD; ALLEN MCDANI EL,
Pl aintiffs-Appellants,
V.
UNI TED STATES DEPARTMENT OF THE | NTERI OR,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

May 25, 2000

Bef ore W ENER, BENAVI DES, and PARKER, Circuit Judges.
BENAVI DES, Circuit Judge:

Appel l ants Joel Arnold (“Arnold”) and Al l en MDani el
(“McDani el ”) appeal the district court’s ruling as a matter of
| aw that neither of themwas entitled to conpensatory damages on
their clains for gender discrimnation brought pursuant to 42
U S C 8§ 2000e-5. They also conplain that the trial court erred
when it granted the United States Departnent of the Interior’s
(“DA™) nmotion for summary judgnent on their retaliation claim

W affirm



| . Fact ual and Procedural Backqground

Arnold and McDaniel, along with Bobby Maxwel | (*“Maxwell™),
all worked in the Dallas Conpliance Division of the M neral
Managenent Service (“MVW’), a division of the DO. Each applied
for a GS-14 position as Supervisory Auditor in the Cklahoma Gty
of fice, and each was placed on the “best qualified list.” On the
basis of the nunerical assessnents of the candidates on the “best
qualified” list (which nunbers thensel ves had been derived from
objective criteria), Gary Johnson (“Johnson”), the Chief of the
Dal | as Conpliance Division of the MM5, interviewed Pam Rei ger
(“Reiger”) and Maxwel |, who had the hi ghest and second- hi ghest
scores respectively. On Decenber 30, 1994, Johnson hired Reiger,
who was an Asi an- Aneri can wonan

Arnold, Maxwell, and MDaniel, all white nen over the age of
forty, filed adm nistrative conplaints on February 2, 1995, March
7, 1995, and March 8, 1995, respectively. They each all eged that
race, gender, and age discrimnation prevented their being hired
for the Supervisory Auditor position. After a hearing on Apri
29-30, 1996, the adm nistrative judge issued an opinion on June
10, 1996 concluding that Arnold, Maxwell, and MDani el had
presented direct evidence of gender discrimnation: to wt,
Johnson had marching orders to hire a wonman

By |etter dated August 14, 1996, the MMS announced its final

agency decision. It adopted the admnistrative judge' s finding



W th respect to gender discrimnation, but rejected its holding
on the race and age discrimnation clains, deciding that the
evi dence was insufficient. The MMS determ ned that Arnold,
Maxwel | , and McDani el were entitled to conpete in an unbi ased
sel ection process and resolved to reconduct the job search.
Arnol d, McDaniel, and Maxwell|l filed suit on Novenber 13,
1996. Sonetinme thereafter, Reiger requested and received a
transfer. Johnson selected Maxwell to replace Reiger.! Johnson
then penned a justification nmenorandum which Ji m Shaw (* Shaw’),
the Associate Director for Royalty Managenent, approved. Despite
his pronotion, Maxwell remained a plaintiff in the current suit.
Subsequent to Maxwell’s pronotion, two of the four
Supervisory Auditors in the Dallas Conpliance D vision of the MVB
retired. After each retirenent, Johnson elected to elimnate the
position, as opposed to hiring a successor. Johnson’s deci sion
inthis regard was consistent with agency-w de down-si zi ng and
stream i ning, and Johnson confirnmed wth Lucy Querques-Dennet,
Shaw s replacenent, that realignnent in this manner was whol |y
Wi thin his discretion. Johnson al so obtained the unani nous
approval of the remaining Supervisory Auditors (including
Maxwel | ) when he decided to reduce the total nunber of

Supervi sory Auditors.

! Counsel for the DO adnmitted at oral argunment that Johnson

consi dered only Arnold, MDaniel, and Maxwel|l in selecting Reiger’s
repl acenent.



Convinced that this realignnment was actually a form of
retaliation against them Arnold and MDaniel anended their
conplaint to state a claimfor retaliation. The trial court
granted sunmary judgnent to the DO on the retaliation claimon
July 26, 1997. And at a pretrial hearing on April 14, 1999, the
district court determ ned that neither Arnold nor MDaniel could
present evidence at trial supporting their claimfor conpensatory
damages because Maxwel |’ s pronotion precluded both Arnold and
McDani el from proving that they would have netted the job “but

for” the discrimnation. After a trial ending on April 23, 1999,
the jury found in favor of Arnold, MDaniel, and Maxwell on their
race and gender discrimnation clainms and awarded Maxwel |
$300, 000 i n conpensatory danages.? The jury specifically
rejected the DO’s defense that it would have failed to hire
Arnold and McDani el even if gender had not been a consideration.
The district court awarded attorneys’ fees and costs to the
plaintiffs.

Arnold and McDani el, though not Maxwell, tinely filed this

appeal .

1. St andard of Revi ew

Both the decision that, as a matter of |law, Arnold and
McDani el could not prove that they would have obtained the job

“but for” the discrimnation and the grant of summary judgnent on

2 The jury had actually awarded Maxwel | $450, 000, but the district
court capped that anpbunt pursuant to Title VII's limtations on danages.
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the retaliation claimare issues of lawto which we apply de novo

review See Hall v. Thonmas, 190 F.3d 693, 695 (5th Cr. 1999)

(summary judgnent); Randel v. United States Dep’'t of the Navy,

157 F. 3d 392, 395 (5th Gr. 1998) (“Questions of |law we review de

novo.").

The district court should grant summary judgnent where “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |aw

Fed. R Cv. Proc. 56(c); see also Christopher Village, LP v.

Ret si nas, 190 F.3d 310, 314 (5th Cr. 1999). “An issue is
genuine if the evidence is sufficient for a reasonable jury to

return a verdict for the nonnoving party.” Oasley v. San Antonio

| ndep. Sch. Dist., 187 F.3d 521, 523 (5th Cr. 1999), petition

for cert. filed (Jan. 18, 2000) (No. 99-1205). “Although we

consi der the evidence and all reasonable inferences to be drawn
therefromin the |ight nost favorable to the nonnovant, the
nonnmovi ng party may not rest on the nere allegations or denials
of its pleadings, but nust respond by setting forth specific

facts indicating a genuine issue for trial.” Rushing v. Kansas

Cty S Ry. Co., 185 F.3d 496, 505 (5th Gr. 1999), petition for

cert. filed (Dec. 28, 1999) (No. 99-1090).

[11. Compensat ory Dannges




Arnold and McDani el argue that the district court erred when
it forbade them from presenting evidence on their claimfor
conpensatory damages and refused to submt the sane to the jury.
Specifically, Arnold and McDani el assert that, because the jury
rejected the DO’s m xed notive defense, they are therefore
entitled to conpensatory damages.

The DA retorts that the district court acted properly
because conpensatory damages are not available to plaintiffs who
cannot show that discrimnation was the “but for” cause of the
failure to hire. The DA further argues that the jury verdict,
comng as it did on the heels of the district court’s dism ssal
of Arnold and McDaniel’s clains for conpensatory damages, is a
nul lity.

Title 42 U.S.C. 8§ 198la(a)(1l) states “In an action brought
by a conplaining party under . . . [8 2000e-5] against a

respondent who engaged in unlawful intentional discrimnation

prohi bited under . . . [8 2000e-2] . . . , the conplaining
party may recover conpensatory and punitive damages . . ., in
addition to any relief authorized by . . . [8 2000e-5(g)].” This

is the | anguage that Arnold and MDani el claimpresunptively

entitles themto conpensatory danages.® They also urge us to

3 Arnol d and McDaniel also rely on three EEOC agency deci sions. See
Mller v. Babbit, 1999 W. 716389 (EEQCC); Harris v. dicknman, 1998 W. 897680
(EEQC); Deauzat v. Dalton, 1997 W 241520 (EEOC). These cases, broadly
speaki ng, stand for the proposition that, “even if a victimof a
di scrimnatory selection process is not awarded the position during re-
sel ection, he is nonetheless entitled to conpensatory damages, if proven, for

havi ng been subjected to a discrimnatory selection process in the first
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follow Wllson v. Shannon, 857 F. Supp. 34 (S.D. Tx. 1994), aff’'d

in part, 77 F.3d 473 (5th G r. 1995) (unpublished), which, in the
course of denying a notion for a newtrial, rejected the argunent
t hat because “only one . . . position had been avail able for
either Plaintiff to fill, and that only one of the Plaintiffs

coul d have obtained the position even in the absence of

discrimnation, . . . only one Plaintiff should be able to
recover damages[.]” 1d. at 35. The court condemmed this
argunent as it “would allow . . . discrimnat[ion] wth respect

to any given position wth inpunity for near perpetuity, once
[the agency] has becone liable for discrimnating once.” 1d.*

However, what WIIson does not even nention (indeed WIIson

instance.” Mller, 1999 W 716389, at *4. However, one of the cases permts
an award of conpensatory danmages only “up until . . . the date on which the AJ
i ssued her RD finding that Conplainant A was the best qualified candi date and
woul d have been selected for the position absent the agency’s discrimnation.”
Harris, 1998 W. 897680, at *3. In other words, even under the EEQOC deci sions,
Arnol d and McDani el could not recover conpensatory danages past the date on
whi ch Maxwel | received the position of Supervisory Auditor

“An agency’s construction of a statute it is charged with enforcing is
entitled to deference if it is reasonable and not in conflict with the
expressed intent of Congress.” United States v. Riverside Bayvi ew Hones,
Inc., 747 U.S. 121, 131 (1985); Gonez v. Departnment of the Air Force, 869 F.2d
852, 860 (5th Gir. 1989) (sane). To the extent that these EECC deci si ons
conflict with 8 2000e-5(Qg)(2)(B)(ii), they are neither binding nor entitled to
def erence

Even were WIlson persuasive, it is not binding for four reasons.
First, though Wllson was affirned in part in an unpublished opini on, pursuant
to Local Rule 47.5.3, “[u]npublished opinions issued before January 1, 1996
. should nornmally be cited only when the doctrine of res judicata,
col l ateral estoppel or law of the case is applicable.” None of those
doctrines is relevant here. Second, the unpublished affirmance did not
di scuss Wllson's reasoning, but instead nerely found the denial of a notion
for newtrial to be not plain error. Third, Wllson itself is factually
di stingui shable, involving, as it appears to, successive denials of an open
job position to fermale applicants. Finally, as is detailed below, WIlson
conflicts with language in De Volld v. Bailar, 568 F.2d 1162 (5th Gr. 1978),
and, under the rule of orderliness, to the extent that a nore recent case
contradicts an ol der case, the newer |anguage has no effect. See Teague v.
Gty of Flower Mound, Texas, 179 F.3d 377, 383 (5th Cr. 1999).
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cites no law in support of its position), and what the DO

hi ghlights, is 8 2000e-5(g)(2)(B)(ii), which states: “On a claim
in which . . . the respondent denonstrates that [it] would have
taken the sanme action in the absence of the inpermssible
nmotivating factor, the court . . . . shall not award damages[.]”
This section establishes what is known as “the m xed notive
defense.” The DA insists that this | anguage absol ves it of
liability for conpensatory damages to Arnold and McDani el because
the DO woul d not have hired Arnold and McDani el regardl ess of
their gender for the sinple reason that it pronoted Maxwel |

instead. The DA also relies on De Volld v. Bailar, 568 F.2d

1162 (5th Gr. 1978), in which a panel of this circuit stated:

It nust be kept in mnd that only one person could be
pronoted to the position in question. Both Mexican-
Anmerican clerks [Trevino and De Vol ld] were concededly
treated discrimnatorily in that both were passed over
because of their national origin. But the blunt fact
remains that only one of the two if either could
receive the pronotion. Wen the Cvil Service

Comm ssion determ ned that the deserving candi date was
Trevino . . ., it becane indisputable that whatever
discrimnation [De Volld] suffered because of her
national origin, that discrimnation no | onger kept her
fromthe pronotion. Put another way, whatever notives
t he Comm ssion may have had in choosing between two
peopl e of the sane ethnic origin, discrimnation cannot
have been anong them . . . In this case the
admnistrative award to [Trevi no] renoves any
possibility that [De Volld] can prove that her
situation is due to discrimnation against her as a
Mexi can- Aneri can.

Id. at 1164-65; see also Pollard v. Ginstead, 741 F.2d 73,

75 (4th Gr. 1984) (“Pollard . . . did not . . . prove that the
agency discrimnated against himwhen it [decided] . . . that
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Webb was better qualified. Pollard was refused pronotion, in the
words of the statute, for a ‘reason other than discrimnation.’
The absence of discrimnation when the agency wei ghed the
gualifications of the two applicants bars relief.” (quoting 8§

2000e-5(g))); Burks v. Gty of Philadel phia, 950 F. Supp. 678,

689 (E.D. Pa. 1996) (“[F]ederal appellate courts have foll owed
the rule that an enpl oyee shoul d be deni ed damages if her
qualifications relative to another candi date were such that he or
she woul d not have received the position.”).

The statutory | anguage and the case |law set forth the rule
pl ai nl y enough: anong nultiple job applicants who fail to secure
the position because of discrimnation, only those who can prove
that they would have gotten the position but for the
di scrimnation can recover conpensatory damages. Arnold and
McDani el are not candi dates who, but for the discrimnation,
woul d have received the Supervisory Auditor position for the
follow ng reasons: (1) only one position was open; (2) Johnson
considered only Arnold, MDaniel, and Maxwell in selecting
Rei ger’s replacenent; and (3) neither Arnold nor MDani el contend
that a discrimnatory notivation tainted Johnson’s sel ection of
Maxwel | . Moreover, it flies in the face of all reason that al
t hree woul d have been chosen for only one position. For these
reasons, Arnold and McDani el cannot show that they would have
garnered the job but for the discrimnation and consequently
cannot denonstrate that they are entitled to conpensatory

9



damages. Therefore, the district court did not err.

Arnol d and McDani el enphasize the jury’'s special finding
that the DO would have hired themif gender had not been a
nmotivating factor precludes the DO’s reliance on the m xed
notive defense. The jury’s special interrogatory, however, is
not determ native of this issue. Wether Arnold and MDani el
coul d recover conpensatory damages “was a matter of statutory
interpretation . . . properly decided by the court[.]” United

States v. Nolan, 136 F.3d 265, 271 (2d Gr. 1998). Having

correctly determned that 8 2000e-5(g)(2)(B)(ii) precluded Arnold
and McDaniel’s entitlenent to conpensatory damages, the court
definitively disposed of the matter; a subsequent jury
pronouncenent on an issue no longer in the case is of no effect.

We therefore find that the district court did not err in
ruling, as a matter of law, that Arnold and MDani el coul d not
recover conpensatory danmages.

| V. Retal i ati on

Arnold and McDaniel identify the realignment as a form of
retaliation because it foreclosed pronotion opportunities for
them and it increased their workload. The DO counters that the
realignnment is not an ultimte enpl oynent decision, and
therefore, not an adverse action sufficient to state a prim
facie claimfor retaliation. Mreover, the DO urges that no

causal |ink exists between Arnold and McDaniel’s protected

10



activity and the realignnent.

To state a claimfor retaliation, a plaintiff nust prove
that: (1) he engaged in protected activity pursuant to Title VII;
(2) he suffered an adverse enpl oynent action; and (3) a causal

nexus exi sts between the protected activity and the adverse

enpl oynent action. See Messed v. Men, 130 F.3d 130, 140 (5th
Cr. 1997). Assum ng arguendo that the realignment can be
properly characterized as an adverse enpl oynent action, Arnold
and McDani el have not established any causal |ink between their
protected activity and the realignnent. Though they argue

vi gorously that Johnson fl outed agency procedures for conducting
the realignnent, Johnson, in fact, had total discretion in making
the adjustnent. Even so, Johnson obtai ned the approval of his
superior and the other Supervisory Auditors before elimnating
the positions. The unexpected retirenments of two Supervisory
Audi tors—ot the protected activity of Arnold and
McDani el —appears to have pronpted the realignnent, and Arnold and
McDani el present no evidence inconsistent with that proposition.
Therefore, the district court did not err when it granted the DO
summary judgnent on the retaliation claim

V. Concl usi on

Because we find that the plain | anguage of § 2000-
e5(g)(2)(B)(ii) forbids an award of conpensatory damages to a job

appl i cant who, despite unlawful discrimnation, still would not
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have received the job, we hold that the district court did not
err when it ruled as a matter of law that Arnold and MDani el
were not entitled to conpensatory danmages.

We further hold that Arnold and McDaniel did not denonstrate
a causal link between their protected activity and the
realignnment that foreclosed their opportunities for pronotion.
The district court therefore did not err when it granted the
DA ’s notion for summary judgnent on the retaliation claim

AFFI RVED
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