IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10976

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

JUAN CUEVAS- ANDRADE

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

Novenber 3, 2000

Before JOLLY, JONES, and SMTH, G rcuit Judges.
PER CURI AM

Juan Cuevas- Andrade appeals his conviction and sentence for
illegally reentering the United States follow ng deportation. He
contends, first, that the district court’s nunmerous violations of
FED. R CRM P. 11 require us to remand the case for a new plea
hearing; and, second, that the district court inproperly enhanced
his sentence on the basis of a prior conviction for carrying a
firearmduring a drug-trafficking crine. W hold that under the
circunstances of this case, the district court’s violations of Rule
11 constitute harm ess error because they did not materially affect

Cuevas-Andrade’s decision to plead guilty. W also hold that



Cuevas- Andrade’ s second i ssue i s unrevi ewabl e because, as a part of
his plea agreenent, he voluntarily and intelligently waived his
right to challenge his sentence. We thus affirm Cuevas- Andrade’s
convi ction and sentence.
I

Juan Cuevas- Andrade, a citizen of Mexico, was deported from
the United States in August 1996. Cuevas-Andrade returned to the
United States and was | ater found and arrested in Texas in January
1999. He was charged with a violation of 8 US C § 1326
(illegally reentering the United States foll owi ng deportation) and,
pursuant to a witten plea agreenent with the governnent, pled
guilty to the indictnent in May 1999. The United States District
Court for the Northern District of Texas (Dallas D vision)
sentenced Cuevas-Andrade to 46 nonths’ inprisonnent, three years
supervi sed rel ease, and a speci al assessnent of $100.
Cuevas- Andrade now appeals, claimng that his guilty plea was
inproperly entered and that his sentence was inproperly enhanced.

I

Cuevas- Andrade rai ses two principal issues on appeal. First,
he argues that the district court violated FED. R CRM P. 11 by
failing to inform him of the nature of the charge, the naxinum
possi bl e penalty, the effect of supervised rel ease, the waiver of

his right to a jury trial, and the possibility that his answers



could result in a prosecution for perjury. Because of these
all eged Rule 11 viol ations, Cuevas-Andrade concludes that we nust
vacate his conviction and remand the case for a new plea hearing.
The governnent concedes that the plea colloquy was deficient, but
it argues that the court’s Rule 11 errors constitute harnless
error.

Second, Cuevas-Andrade argues that the district court
i nproperly enhanced his sentence. According to Cuevas-Andrade, his
prior conviction for possession of a firearm during a controlled
subst ance offense should not have been considered an “aggravated
felony.” The governnent contends that this issue is forecl osed by

t he wai ver of appeal provision in Cuevas-Andrade’s pl ea agreenent.?

IAfter the Suprenme Court decided Apprendi v. New Jersey, 120
S.Ct. 2348, 147 L.Ed.2d 435 (2000), Cuevas-Andrade raised a third
i ssue on appeal. He now argues that his prior felony conviction
shoul d have been alleged in the indictnent. But, as Cuevas- Andrade
concedes, his argunent is directly contrary to the holding of
Al mendarez-Torres v. United States, 523 U. S. 224, 226-27, 118 S.C
1219, 1222, 140 L. Ed.2d 350 (1998) (the crim nal penalty provision
of 8 US. C 8§ 1326(b)(2) “sinply authorizes a court to increase the
sentence for a recidivist [and] does not define a separate crine.”)
Cuevas- Andr ade suggests, however, that Al nendarez-Torres was cal |l ed
into question by Apprendi. See Apprendi, 120 S.C. at 2361-62; id.
at 2379 (Thomas, J., concurring); see also United States v. Powell,
109 F. Supp.2d 381, 382-84 (E.D. Pa. 2000). Cuevas- Andrade has
raised the issue here for the sole purpose of preserving the
question for further review by the Suprene Court.




11
A
Federal Rule of OCrimnal Procedure 11 requires federal
district courts to “address the defendant personally in open court”
before accepting the defendant’s plea and to informthe defendant
of, and determ ne that he understands, certain facts relating to
the voluntariness and intelligence of his plea. Cuevas- Andr ade
argues that the district court commtted nunerous Rule 11 errors by
failing to explain (a) the nature of the charge, (b) the maxi num
possi bl e penalty, (c) the effect of a supervised release term (d)
the role of sentencing guidelines and judicial discretion in
sentencing, (e) waiver of his right toa jury trial and his rights
attendant to trial, such as the right to confront w tnesses, and
(f) the plea agreenent provision regarding the waiver of the right
to appeal the sentence. See FeD. R CrRM P. 11(c)(1)-(5).
Furt hernore, Cuevas- Andrade argues, the court failed to determ ne
that the plea was voluntary and not the result of force or threats.
See FED. R CRM P. 11(d).
We review de novo whether a district court has conplied with

a Federal Rule of Crimnal Procedure. United States v. Scott, 987

F.2d 261, 264 (5th Cr. 1993). If the district court failed to
conply with Rule 11, we then ask whether the court’s errors were

harm ess under Rule 11(h): “Any variance from the procedures



required by this rule which does not affect substantial rights
shal |l be disregarded.” Feb. R CRmMm P. 11(h). W have expl ai ned
that a defendant’s substantial rights are affected if the district
court’s Rule 11 errors “may reasonably be viewed as . . . a

material factor affecting [the defendant’s] decision to plead

guilty.” United States v. Bachynsky, 934 F. 2d 1349, 1360 (5th Cr

1991) (en banc); see also United States v. Johnson, 1 F. 3d 296, 302

(5th Cr. 1993) (en banc) (a defendant’s substantial rights are

affected if his “know edge and conprehension of the full and
correct information would have been likely to affect his
willingness to plead guilty”).? W nowturn to each of the alleged

Rul e 11 errors.

Fi rst, Cuevas-Andrade clains that the district court failed to

informhimof the nature of the charge against him W have held

that in cases involving sinple charges, a reading of the

2The governnent argues that harmess error analysis is
i nappropriate in this case and that Cuevas-Andrade’'s Rule 11
chal | enges shoul d be reviewed for plain error because he failed to
raise his objections in the district court. This argunent
contradicts our holdings that a defendant may assert Rule 11
vi ol ati ons on appeal regardless of whether he raised the issue in
the district court and that such clains are revi ewed under harnl ess
error analysis rather than for plain error. See United States v.
Suarez, 155 F.3d 521, 524 (5th Cr. 1998); United States v.
Ginsey, 209 F.3d 386, 394 n.8 (5th Gr. 2000).




i ndictnment, followed by an opportunity given the defendant to ask
questions about it, will usually suffice” to informthe defendant

of the nature of the charge. United States v. Dayton, 604 F.2d

931, 938 (5th Gr. 1979) (en banc). In this case, it is undisputed
that the prosecutor, at the court’s request, read the indictnent in
open court. The district court failed, however, to provide
Cuevas-Andrade with the opportunity to ask questions about the
charge. This variance fromRule 11 was harnl ess. The signed fact ual
resune that acconpanied his plea agreenent |isted the el enents of
the offense as well as the factual basis for his plea. At the plea
heari ng, Cuevas-Andrade’s counsel confirned that he had revi ened
the plea agreenent and factual resune with his client and that
Cuevas- Andrade appeared to understand them Under these
circunstances, the district court’s variance from Rule 11 is
harm ess error because it cannot reasonably be viewed as a materi al
factor affecting Cuevas-Andrade’s decision to plead guilty.
Second, Cuevas-Andrade contends that the district court failed
to expl ain the maxi mum possi bl e penalty provided by I aw, incl uding
the effect of a supervised release term He admts that the
prosecutor, at the court’s request, summarized the plea agreenent
and stated, “The punishnent is a period not to exceed twenty years,
fine not to exceed $125, 000, supervised release of less than two

years [sic], not nore than three years, and nandatory specia



assessment of $100.” The court strayed from Rule 11 by not
addressing the defendant personally, by not asking follow up
questions after the prosecutor had recited the possible penalties,
and by not explaining the effect of a supervised release term
These errors are harnmess, however. The penalties that
Cuevas- Andrade faced, including the supervised release term were
fully and accurately explained in the signed plea agreenent.
Furthernore, the error was harnl ess because the maxi mum term of
i ncarceration under the actual sentence of inprisonnent and
supervi sed release is less than the maxi mumterm of incarceration
al l oned by | aw. The maxi mum possible term of incarceration was
twenty years, as Cuevas-Andrade knew. 1In fact, he was sentenced to
only forty-six nonths’ inprisonnent, thirty-six nonths’ supervised
release, and two years’ inprisonnment upon revocation of his
supervi sed release (under 18 U S.C. 8§ 3583(e)(3)). Thus, his
aggregate period of incarceration is |less than six years, and the
total period of tinme between his first day and | ast day in prison
(this is what we have called his “worst-case scenario”) is |ess

than nine years. See United States v. Hekimain, 975 F.2d 1098,

1101-03 (5th Gr. 1992). Because Cuevas- Andrade understood t hat he
could have received a nmaxi mum prison term of twenty years, and

because that term exceeds both his maxi mum aggregate period of



incarceration and his “worst case scenario,” the district court’s
nonconpliance with Rule 11 was harm ess error.

Thi rd, Cuevas- Andrade all eges that the court failed to explain
that it was required to consi der sentenci ng gui delines but was al so
able to depart from those guidelines in sone circunstances. The
court failed to inform Cuevas-Andrade of these facts. But, again,
these omssions are harmess because Cuevas-Andrade’'s plea
agreenent contained a full explanation of sentencing guidelines
and, furthernore, the district court did not depart upward fromthe
gui del i nes.

Fourth, Cuevas-Andrade clains that the court failed to i nform
him that a guilty plea effected a waiver of various rights,
including his rights to plead not guilty, to be tried by a jury, to
confront witnesses at trial, to have assistance of counsel, and
agai nst conpelled self-incrimnation. Al though not discussed at
the plea hearing, this information was contained in the plea
agreenent, which Cuevas- Andrade signed and apparently under st ood.
Furt hernore, under our harm ess error analysis, we nust give sone
consideration to the fact that the defendant “has offered no
proof--not even an allegation--that the [Rule 11] information
omtted fromhis plea hearing woul d have altered his plea.” United

States v. Vasquez-Bernal, 197 F. 3d 169, 171 (5th Gr. 1999). Here,

Cuevas- Andrade has not alleged that this Rule 11 error (or any of



the Rule 11 errors, for that matter) materially affected his
decision to plead guilty.

Fifth, Cuevas-Andrade alleges that the court failed to warn
hi mthat false answers provided at the plea hearing woul d subject
him to prosecution for perjury or false statenent. The court
warned himonly that his responses at the hearing had to “be given
truthfully and under oath.” To the extent that the court failed to
conply with this requirenent, we find its errors harnl ess because
Cuevas- Andrade does not even allege that the court’s failure to
warn him of the potential for a perjury prosecution affected his
substantial rights, influenced his decision to plead guilty, or
rai ses doubts about the voluntariness or intelligence of his plea.

See United States v. Henry, 113 F. 3d 37, 42 (5th Cr. 1997).

Si xt h, Cuevas- Andrade all eges that the court failed to i nform
hi mthat, under the terns of the plea agreenent, he woul d wai ve his
right to appeal his sentence. It is true that Rule 11 now provi des
that the court nust determ ne that the defendant understands “the
terms of any provision in a plea agreenent waiving the right to
appeal or to collaterally attack the sentence.” FeED. R CRM P.
11(c)(6). Because this subsection did not becone effective until
Decenber 1, 1999, it does not apply to the plea hearing in this

case, which took place on May 13, 1999. See United States V.

Robi nson, 187 F.3d 516, 518 n.2 (5th Gr. 1999).



Sevent h, Cuevas-Andrade argues that the court failed to
determ ne that the plea was voluntary and not the result of force
or threats. The court did, in fact, fail to personally address the
defendant and determne whether his plea was “freely and
voluntarily made.” Fep. R CRm P. 11(d). But this error, too, was
harm ess for several reasons. The signed plea agreenent provides
unequi vocal ly that the plea was voluntary and not the result of
force or threats. The court asked Cuevas-Andrade’s attorney
whet her he was satisfied that his client’s gquilty plea was
voluntary. And on appeal, Cuevas-Andrade does not allege that his
pl ea was involuntary. Under these circunstances, this Rule 11
error was harnl ess.

Finally, Cuevas-Andrade argues that a plea colloquy “cannot
sustain |imtless ‘harmless’ error” and that nunerous Rule 11
om ssions, taken together, may “transform otherw se ‘harm ess
error into reversible error sufficient to conpel renmand for
repleading.” W sinply find no support in our case law for this
proposition. Instead, the rule is that every alleged Rule 11
viol ation must be tested under the harm ess error standard of Rule
11(h), and we may not create reversible error out of a series of

harm ess errors unless the cunulative effect would sustain a

10



conclusion that the voluntariness of his plea was materially
affected. Here, it plainly will not sustain such a conclusion.?
B

The district court enhanced Cuevas-Andrade’ s illegal reentry
sentence on the grounds that he had a prior conviction under 18
US C 8 924(c)(1) for using and carrying a firearmduring a drug-
trafficking crinme. Cuevas-Andrade argues on appeal that the court
erred in viewwng this conviction as an “aggravated felony” that
warrant ed a si xteen-1evel increase under U S.S.G 8§ 2L1.2(b)(1)(A).
The governnent argues that this question is unreviewabl e because
Cuevas- Andrade wai ved his right to appeal his sentence.

Cuevas- Andrade’ s plea agreenent provides that he waives the
right to appeal his sentence on any ground, except for puni shnent

in excess of the statutory maxi num an upward departure fromthe

SNot wi t hstanding that all errors at the plea colloquy in this
case are harnmless, we strongly enphasize that district courts
should be vigilant in performng their duties under Rule 11. Al
the district court nmust do is “follow the script” to assure that
the plea is voluntary and that the defendant’s substantial rights
have been safeguarded. Strict conpliance wth Rule 11 also
conserves judicial resources by precluding appeals such as this
one, where the technical violations do not materially affect the
defendant’s decision to plead guilty.

Furt hernore, we nust observe that if either the United States
Attorney or the Federal Public Defender believes the colloquy is
i nadequat e under Rule 11, as officers of the court they have “both
an obligation and an interest in insuring that a guilty plea
proceeding conplies wth all constitutional and statutory
requi renents,” United States v. Echegollen-Barrueta, 195 F. 3d 786,
790 n.2 (5th Cr. 1999), and accordingly should bring any failure
in conpliance with Rule 11 to the attention of the court.

11



guidelines, or arithnetical errors in the guideline calculation.
Because Cuevas- Andrade’ s sentencing i ssue does not fall under any
of these three exceptions, the issue may not be raised on appeal
unl ess the waiver is sonehow ineffective.

In order to be effective, a waiver of the right to appeal nust

be infornmed and voluntary. United States v. Melancon, 972 F.2d

566, 567 (5th Cr. 1992). At the plea hearing, the U S. Attorney
summari zed the waiver provision, and Cuevas-Andrade’'s attorney
i nfornmed the court that Cuevas- Andrade had reviewed the entire plea
agreenent and appeared to understand it. On appeal, Cuevas- Andrade
does not challenge the intelligence or voluntariness of the waiver.
Hs only argunment why this waiver does not apply here is that the
court failed to conply wwth Rule 11(c)(6), which requires the court
to verify that a defendant understands the waiver provisions in a
pl ea agreenent. As we poi nted out above, however, this provision
is inapplicable because it did not becone effective until after
Cuevas- Andrade was sentenced. Absent any ot her indication that the
wai ver provision was involuntary, we  nust enforce it.
Cuevas-Andrade’s challenge to his sentence is therefore
unr evi ewabl e.
|V
We conclude that all of the alleged Rule 11 violations were,

at nost, harnml ess errors. The record i ndi cates that Cuevas- Andr ade

12



knew and understood the nature of the charge, the maxi num possi bl e
penal ty, the sentencing process, and his right toatrial. |In nost
i nstances, these facts were thoroughly covered in the plea
agreenent, which Cuevas- Andrade signed and understood. NMboreover,
Cuevas- Andrade does not allege how these Rule 11 errors may have
materially affected his decision to enter a guilty plea. W also
concl ude t hat Cuevas- Andrade voluntarily wai ved his right to appeal
his sentence, and for that reason, we do not review the question
whet her the district court properly enhanced Cuevas-Andrade’s
sentence. Cuevas-Andrade’s conviction and sentence are

AFFI RMED
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