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Before DUHE, EMLIO M GARZA, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

In these appeal s, which were consolidated for oral argunent,
bot h def endants Napol eon Jones and Eduardo Gabriel Daniel appea
their convictions arising out of a traffic stop where narcotics
were found in their rental car. Because the narcotics were the
fruit of an illegal seizure, we vacate the convictions and

sent ences and renmand.

| . BACKGROUND

On April 2, 1999, at approximately 11:57 a.m, Oficers Tomy
Russell and Barry Ralston initiated a traffic stop of a car just
inside the city limts of Amarillo, Texas, for a speeding
violation. Inside the vehicle were the two defendants, who were
traveling from Los Angeles to Menphis. Upon being pulled over,
Russel | approached the vehicle on the driver’s side while Ral ston
nmoved towards the passenger’s side. Russel|l asked Daniel, the
driver of the car, for his driver’s |icense and proof of insurance.
After Daniel produced his California driver’s |license and a rental
car agreenent for the vehicle, Russell asked Daniel to step outside
t he car.

Wth Ral ston by his side, Russell notified Daniel that he had
been st opped for speeding and woul d be issued a warning citation.

Russel|l then asked a series of questions including: 1) whether the



vehicle was a rental car; 2) who had rented it; 3) what was the
identity of the passenger; 4) where the defendants were goi ng; and
5) why they were going to their destination. Daniel answered that
the car was a rental, that his nother had rented the vehicle, that
the passenger was his uncle, that the defendants were going to
Menphi s, and that they were going to Menphis for a couple of weeks
to do sone pronotional work for Street Institute Records (“Street
Institute”). Subsequent to further questioning, Daniel replied
that he and Jones were from California, specifically Los Angel es
County, and that they had worked together on other pronotiona
deal s in various other states.

At about 12:00 p.m, after instructing Daniel to stay by the
road nedi an, Russell began to question Jones. First, Russell
advi sed Jones that the car had been stopped for speeding and that
the defendants would be issued a warning ticket. Then, Russel
i nqui red about the defendants’ destination. Jones responded
“Menphis.” When Russell asked what the purpose of the trip was,
Jones stated, “Well, let nme showyou in the trunk.” On the way to
the trunk, Jones volunteered that he was originally from Menphis
and t hat he was doi ng sone pronotional work for a record conpany in
Beverly Hills. Russell inquired as to the duration of the
defendants’ stay in Menphis, and Jones replied “about a week.”
After rummaging through the trunk, Jones handed Russell a CD,
explaining that it was a pronotional CD produced by Sage Stone

Entertainnent (“Sage Stone”). At approximately, 12:02 p.m,



Russell directed Jones to return to his seat in the car.
Thereafter, Russell instructed Daniel to sit in the back of
the patrol car. Russell and Ral ston then took seats in the front
and initiated a conversation with Dani el concerning the i ssuance of
the warning ticket. As Russell was filling out the warning
citation, he asked Daniel where he and Jones were going to be
staying in Menphis. Dani el explained that Jones had famly in
Menphis and that if they did not stay wwth famly, then they woul d
go to a hotel. Russell then asked for a second tine who had rented
the car for Daniel. Daniel responded that his nother had. Russel
informed Daniel that the rental agreenent did not state that there

were any additional authorized drivers, to which Daniel explained

that the “insurance” said it was permssible to conplete the
agreenent in that fashion. At 12:04 p.m, Russell requested
Ral ston to run a crimnal history check on Daniel. After Ralston

forwarded Daniel’s information to the dispatcher, the dispatcher
instructed to standby. Russell continued with the questioni ng and
again asked Daniel what conpany he was with, to which Daniel
replied, “Street Institute.” Daniel further explained the nature
of his relationship with the conpany and that he managed a si nger
named Tracy. Around this tinme, Russell asked Daniel if he had ever
been arrested. In response, Daniel stated that he had been
arrested for possession of crack cocai ne.
While awaiting for the response fromthe di spatcher, Russel

exited the patrol car and again approached Jones and requested
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i dentification. As Jones was retrieving his wallet, Russell
inquired as to the nature of Daniel’s business dealings. Jones
expl ained that Daniel worked part-tinme with Jones’s conpany on
pronotions. Upon further questioning, Jones responded that Dani el
was his son-in-law s brother. At 12:09 p.m, Russell obtained
Jones’s California driver’s license. Russell then asked whether
Dani el actual |y managed anyone, and Jones replied that Daniel only
did pronotional work. Russell and Jones communi cated for a few
nmore nonents about Jones’s pronotional trips wth Daniel.
Thereafter, Russell advised Jones that the rental agreenent did not
list any additional drivers, but indicated that this oversight was
“alright.” He then told Jones to sit down in the rental car.
During the ti me Russell spoke with Jones, the di spatcher responded,
and Ral ston requested t he di spatcher to run crim nal history/wanted
checks and driver’s license verification on Daniel.

When Russell returned with Jones’'s driver's license to the
patrol car at 12:10 p.m, the dispatcher advised that it could not
conpletely hear the information Ral ston had gi ven because of the
wi nd. Hence, Russell had Daniel close the back door of the patrol
car. Ral ston then repeated the information about Daniel and
requested the appropriate checks as to Jones. Russel |l again
inquired as to the nane of Daniel’s conpany, how | ong Dani el had
been with them and his relationship with Jones. Agai n, Dani el
responded “Street Institute.” Moreover, Daniel clarified that
Jones was not really his uncle, but his brother’s father-in-Iaw
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Russell next turned to questioning Daniel about his prior arrest.
Dani el expl ained that he was currently involved in a drug di version
program and that wupon conpletion of the required classes, the
possessi on charge woul d be di sm ssed.

At 12:14 p.m, the dispatcher reported that neither Daniel or
Jones had a crimnal history and that both drivers’ |icenses were
current. At 12:15 p.m, Russell exited the patrol car and returned
Jones’s driver’s |icense. Russell continued to question Jones,
aski ng hi mwhere the defendants were going to stay in Menphis, how
long Daniel had been with Jones’s conpany, the nature of the
def endants’ business relationship with Sage Stone, and the
relationship between Sage Stone and Street Institute. Jones
responded accordingly and volunteered to show Russell a conpact
disk with the nane of both Street Institute and Sage Stone on the
| abel .

Wt hout accepting Jones’s offer, Russell returned to the
patrol car. He then asked Daniel if there were any narcotics in
the car. Daniel replied in the negative. The tinme was 12:17 p.m!

Notwi t hst andi ng Daniel’s answer, Russell asked Daniel if Ralston

could “take[] a look in the car.” Daniel replied in the
affirmative. Nearly a mnute after obtaining consent, Russel
returned Daniel’s rental car agreenment, but he still retained

The magi strate judge’'s Report and Recommendati on indicates the
time as 12:16 p.m, but the videotape clearly shows the tine to
have been 12:17 p. m



Daniel’s driver’s |icense and the warning citation.

Thereafter, Ralston approached Jones and asked himto join
Daniel in the back seat of the patrol car. Ralston then began a
search of the luggage in the trunk of the car and the trunk itself.
At 12:22 p.m, Ralston notioned Russell to take a look in the
trunk, having found what appeared to be a bundl e of narcotics under
the trunk’s carpet |ining. As a result, Daniel and Jones were
taken out of the patrol car, handcuffed, and then returned to the
back seat of the patrol car. The officers continued with the
search of the car with the aid of a screwdriver and discovered
additional narcotics. During this search, Daniel and Jones nmade
allegedly incrimnating remarks that were surreptitiously recorded
by the patrol car’s m crophone. At 12:44 p.m, the officers pl aced
Jones under arrest and warned himof his Mranda rights. At 12:46
p.m, the officers placed Daniel under arrest in the sane nmanner.

Both Daniel and Jones were indicted for: 1) conspiracy to
possess with intent to distribute cocaine and cocaine base, in
violation of 21 U . S.C. 88 841(a)(1) & 846; 2) possession of cocai ne
base, in violation of 21 U S.C § 841(a)(l) & (b)(1)(A and 18
US C 8§ 2; and 3) possession of cocaine, inviolation of 21 U S. C
8§ 841(a)(1l) & (b)(1)(C and 18 U. S.C. 8§ 2. Daniel and Jones both
filed notions to suppress evidence, which were referred to a
magi strate judge. An evidentiary hearing was held on the notions,

and the magistrate judge entered separate Reports and



Recommendati ons (“R&Rs”) denying the defendants’ notions. Bot h
def endants objected to the R&Rs, but the district court overrul ed
t he obj ections and adopted the R&Rs. Thereafter, Daniel entered a
conditional plea of guilty to Count One of the indictnment pursuant
to Rule 11(a)(2) of the Federal Rules of Crimnal Procedure. He
was sentenced to a termof 135 nonths inprisonnent, to be foll owed
by a five-year period of supervised release. On the governnent’s
notion, the district court dism ssed the other two counts. Jones,
on the other hand, went to trial before a jury. After the
governnent rested its case, Jones noved for judgnent of acquittal,
which notion the district court denied. He reurged his notion
before presentation of the jury charge, but the district court
deferred ruling on that notion. The jury returned a guilty verdict
on all three counts, and Jones again noved for judgnent of
acquittal. The district court denied that notion and |ater
sentenced himto 151 nonths of inprisonnent and a five-year termof
supervi sed rel ease.

Bot h Dani el and Jones tinely filed notices of appeal.

1. DI SCUSSI ON

In their briefs, both Jones and Daniel primarily argue that
the district court erred in failing to suppress evi dence obt ai ned
fromthe traffic stop. They maintain that their detention was
prol onged and unreasonable, violating the Fourth Anendnent, and

that, therefore, any resulting contraband was fruit of the



poi sonous tree and shoul d have been excl uded. See United States v.
Dortch, 199 F.3d 193, 197-98 (5th Cr. 1999).

A. St andard of Revi ew

When considering a ruling on a notion to suppress, we review

questions of | aw de novo and factual findings for clear error. Id.
at 197. Furthernore, we view the evidence in the |ight nost
favorable to the party that prevailed in the district court. |Id.

B. The Sei zure Was Unreasonabl e And Vi ol at ed The Fourth Amendnent

Under the Fourth Anendnent, the governnent violates a
defendant’s constitutional rights by executing a search or seizure
W t hout probable cause. United States v. Lee, 898 F.2d 1034, 1039
(5th CGr. 1990). Wen a warrantless search or seizure is
conducted, the burden shifts to the governnent to justify the
warrantl ess search. United States v. Chavis, 48 F. 3d 871, 872 (5th
CGr. 1995).

The stopping of a vehicle and the detention of its occupants
is a seizure within the neaning of the Fourth Anmendnent. United
States v. Shabazz, 993 F.2d 431, 434 (5th Cr. 1993). But where
there is a reasonable and articul abl e suspicion that a person has
commtted or is about to commt a crinme, limted searches and
seizures are permssible under the Fourth Amendnent despite the
| ack of probable cause. See Lee, 898 F.2d at 1039 (referring to
t he reasonabl e suspi cion standard enunciated in Terry v. Chio, 88

S. C. 1868 (1968)). To determne if a seizure has exceeded the



scope of a permssible Terry stop, we nust undertake a two-step
inquiry: 1) whether the officer’s action was justified at its
i nception; and 2) whether it was reasonably related in scope to the
circunstances that justified the interference in the first place.
See United States v. Kelley, 981 F.2d 1464, 1467 (5th Gr. 1993).

Here, the defendants do not challenge the initial stop for
violating the speed limt. Moreover, they recognize that because
the stop was valid, the officers had every right to request the
defendants’ licenses and the registration or rental papers for the
car and to run a conputer check on those docunents. Dortch, 199
F.3d at 198. Rat her, the defendants question the officers’
sati sfaction of Terry' s second prong, asserting that the officers’
continued detention after the conpletion of the conmputer check was
unr easonabl e under the circunstances and exceeded the scope of the
initial stop. Based on that violation, the defendants charge that
t he cocai ne, cocai ne base, and the recorded statenents shoul d have
been suppressed. ?

The facts and | egal issues presented in the instant case are
simlar tothosein United States v. Dortch, 199 F.3d 193 (5th Cr

1999), which was issued after the district court denied the notions

2Because the defendants’ primary basis for contesting the
district court’s failure to suppress the narcotics was that the
narcotics were the fruit of an unreasonabl e seizure, we need not
address the governnent’s contention that the defendants’ |acked
standing to challenge the search of the vehicle. See, e.g.,
Dortch, 199 F.3d at 197 & n. 4.
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to suppress and entered the judgnents of conviction in this case.
In Dortch, the defendant and his passenger were traveling in a
rental car and were stopped by police because they had been driving
too close to a tractor-trailer. ld. at 195. The rental papers
i ndicated that neither the defendant or his passenger had rented
the car or were authorized drivers. ld. at 195-96. During the
stop, the police officers asked questions of the defendant and his
passenger. The defendant and the passenger gave i nconsistent
answers about the defendant’s relationship with the person who had
rented the car. 1d. at 196. Mreover, the defendant stated that
he had been in Houston the past two days, although the renta
papers indicated that the car had been rented the day before in
Pensacol a, Florida, home of the defendant. 1d. |In addition to the
questioning, the officers patted down the defendant, |ooking for
weapons. |d. at 195-96. Furthernore, while the officers awaited
a conputer check of the defendant’s driver’s |icense and the rental
car, the defendant consented to a search of the car’s trunk, but
declined a search of the rest of the vehicle. 1d. at 196.
Thereafter, the officers told the defendant that he would be
free to go after the conputer checks were conpleted but that the
car woul d be detained by the officers so that a cani ne search could
be perforned. | d. Again, one of the officers patted down the
def endant, and not hing was found. ld. When the conputer check

cane back, one of the officers questioned the defendant about his
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record but did not inform him that he could |eave. Id. A few
m nutes |ater, the canine unit arrived, and the officers then told
the defendant that there were no outstanding warrants. | d.
Nevert hel ess, they told the defendant that a cani ne search woul d be
performed. 1d. Utimately, the dog alerted to the driver’s side
of the car, but no drugs were found. | d. Due to the alert,
however, the officers again patted down the defendant after
allegedly receiving a third consent. ld. This time drugs were
found on the defendant’s body. Id.

In Dortch, we held that the defendant’s Fourth Anmendnent
rights had been violated when the detention extended beyond the
conpl etion of the conputer check because, at that point, the basis
for the initial stop had been discharged. Id. at 198. Al though
the governnent argued that the canine unit had arrived within
monments of the conpletion of the conputer check and, thus, the
defendant had not been wunreasonably detained, we concluded
otherw se. |d. at 198-99.

Simlar to Dortch, the conputer checks in the instant case
wer e conpl eted before the search of the vehicle occurred. At |east
three mnutes transpired fromthe response by the di spatcher to the
time that Russell asked for consent to search the car. Except for
obtaining Daniel’s signature, Russell had conpleted the warning
citation. But instead of obtaining Daniel’s signature and

returning his driver’s license and rental agreenent, Russell chose
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the nore dilatory tactic of exiting the car, returning Jones’s
identification papers before doing the sane for Daniel, and, nobst
inportantly, repeating to Jones the sane questions that were asked
of himbefore. After the conputer checks were finished, any del ay
that occurred with respect to the warning citation being neted out
was due to the officers’ action or inaction. The basis for the
stop was essentially conpleted when the dispatcher notified the
of ficers about the defendants’ clean records, three m nutes before
the officers sought consent to search the vehicle. Accordingly,
the officers should have ended the detention and allowed the
defendants to | eave. And the failure to release the defendants
vi ol ated the Fourth Anendnent. The district court erred by not so
hol di ng.
C. There WAs No Reasonabl e Suspi ci on

I n response to the defendants’ contention that the seizure was
prol onged and unreasonabl e, t he governnent argues that the officers
had reasonabl e suspicion to justify the continued detention of the
def endant s. An officer may tenporarily detain a person for
i nvestigative purposes if the officer has a reasonabl e suspicion
supported by articul able facts that crimnal activity nmay be af oot.
United States v. Sokolow, 490 U S 1, 7 (1989). The suspi ci on
required to justify such a detention need not rise to the | evel of
probabl e cause but nust be based on nore than an unparticul ari zed

suspi ci on or hunch. | d. In determ ning whether reasonable
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suspicion existed to justify the defendants’ continued detention,
we must | ook at the totality of the circunstances and consi der the
coll ective know edge and experience of the officers involved.
United States v. Holloway, 962 F.2d 451, 459 & n.22 (5th Cr.
1992).

Here, Russell raised three bases for his reasonabl e suspi ci on.
First, he pointed to the defendants’ all egedly i nconsi stent answers
Wth respect to questions surrounding the defendants’ place of
enpl oynent . Second, Russell testified that the defendants gave
contradi ctory responses about the precise job that Daniel had
Third, Russell stated that he al so becane suspicious fromDaniel’s
acknow edgnent that he had previously been arrested on a crack
cocai ne charge.

In Dortch, we found no reasonable suspicion of drug
trafficking despite the confusion as to the relationship of the
defendant to the proper renter of the vehicle, the defendant’s
absence as an authorized driver on the rental agreenent, the
all egedly inconsistent answer about the defendant’s stay in
Houston, and the supposed nervousness of the defendant. Conpared
tothe facts in Dortch, Russell’s bases for reasonabl e suspicion in
this case are even | ess suggestive of reasonabl e suspicion and are
at best trivial. Jones explained to Russell the discrepancy
bet ween Sage Stone and Street Institute, the two nanmes dropped by

Jones and Daniel, respectively, as their place of enploynent.
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Jones specifically stated that Street Institute had fol ded, that
Sage Stone had picked up Street Institute's records, and that
Russell could examne a CD in the trunk that would show the two
entities together. And contrary to Russell’s testinony that
Daniel’s and Jones’s statenents about Sage Stone and Street
Institute aroused his suspicions, the videotape and transcript
reflect that Russell understood the situation between the two
record conpanies and was not overtly troubled by any alleged
di screpancy. |I|ndeed, Russell deci ded agai nst exam ni ng the CDt hat
Jones offered to show him As for the allegedly inconsistent
statenents about Daniel’s job, they do not anobunt to reasonable
suspi ci on about drug trafficking. Daniel stated that he did sone
pronoti onal work and managi ng. But when asked about Daniel’s work
wth the record conpany, Jones replied that Daniel only did
pronoti onal work and no managi ng. Nonet hel ess, whet her Jones said
that Daniel did not manage is immaterial and does not raise any
suspicions. Jones’'s statenent nerely shows that he does not know
everything about Daniel’s work other than pronoting. Finally,
Dani el di d acknow edge havi ng been arrested, but arrest al one does
not anount to reasonabl e suspicion. See, e.g., Dortch, 199 F. 3d at
196, 199 (finding no reasonable suspicion notw thstanding
defendant’s crimnal record); United States v. Lee, 73 F.3d 1034,
1040 (10th Gr. 1996). Consequently, we hold that there was no

reasonabl e suspicion of drug trafficking, or any other crine, to
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further detain the defendants.

D. The Consent Did Not Dissipate The Fourth Amendnent Viol ation
The governnent contends that even if the detention had been

prol onged and unreasonabl e, Daniel’s subsequent consent renedied

any Fourth Amendnent violation. Although the officers’ detention

of the defendants exceeded the scope of a perm ssible Terry stop,

a subsequent [c]onsent to search may, but does not necessarily,

dissipate the taint of a [prior] fourth anmendnent violation.’”
Dortch, 199 F.3d at 201 (quoting United States v. Chavez-Vill areal,
3 F.3d 124, 127 (5th Cr. 1993)).

When we evaluate consent given after a Fourth Amendnent
violation, the adm ssibility of the challenged evidence turns on a
two-pronged inquiry: 1) whether the consent was voluntarily given;
and 2) whether the consent was an independent act of free wll.
Chavez-Villareal, 3 F.3d at 127. “The first prong focuses on
coercion, the second on causal connection with the constitutional
violation.” 1d.

We exam ne whet her consent was voluntarily given under a si x-
factor test. Shabazz, 993 F.2d at 438. Those factors are: 1) the
vol unt ari ness of the defendant’s custodial status; 2) the presence
of coercive police procedures; 3) the extent and level of the
defendant’s cooperation with the police; 4) the defendant’s
awareness of his right to refuse consent; 5) the defendant’s

education and intelligence; and 6) the defendant’s belief that no
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incrimnating evidence will be found. | d. No single factor is
di spositive. 1d. “The governnent has the burden of proving, by a
preponderance of the evidence, that the consent was voluntary.”
| d.

Here, the district court applied the six-factor test and
concl uded that Daniel’s consent was voluntary. Daniel, however,
argues that the consent was not voluntary because he was
essentially under arrest. For support, he notes that he was in the
patrol car, that the wi ndows and doors of the car were cl osed, that
he was separated from Jones, and that his driver’s |icense and
rental agreenent were retained by the officers. The gover nnent
counters that the doors of the patrol car were initially open and
that the officers asked Daniel to close them only after the
di spatcher could not hear the information being relayed by the
of ficers because of the street noise. Furthernore, the governnent
mai ntai ns that Russell did not ask for consent in an aggressive or
coercive manner, that Dani el appeared reasonably intelligent and
capabl e of understanding the request to search the vehicle, that
Dani el had cooperated with the officers throughout the stop, and
that the drugs were in an inconspicuous |ocation, suggesting that
Dani el may have believed that the narcotics would not be found.

We realize that the patrol car’s doors were initially open
but at the tinme Russell asked Daniel for consent, the doors were

cl osed and Daniel was essentially |ocked inside the patrol car
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Mor eover, one could infer coercion fromthe officers’ retention of
Daniel’s driver’s license and rental agreenent. On the other hand,
as the governnent correctly argues, many of the other factors
mlitate in favor of a finding of voluntariness. We need not
bel abor the point, however, as it is clear that the governnent
failed to prove that the consent was an independent act of free
will and that the district court erred by not considering the
second prong of the consent inquiry, which is required when a
constitutional violation has preceded the consent. See Chavez-
Villareal, 3 F.3d at 128; Dortch, 199 F.3d at 202 (citing Chavez-
Villareal).

To determ ne whether the consent was an independent act of
free wll and, thus, broke the causal chain between the consent and
the illegal detention, we nust consider: 1) the tenporal proximty
of the illegal conduct and the consent; 2) the presence of
i nterveni ng circunstances; and 3) the purpose and fl agrancy of the
initial m sconduct. | d. In Dortch, we found against the

governnent and concluded that a close tenporal proximty existed

between the illegal conduct and the consent because the detention
of the defendant continued until the officers had sought the
defendant’s consent to search his person a third tine. | d.

Li kewi se, in the present case, there was a close tenporal proximty
between the illegal detention and Daniel’s consent because the

detenti on that becane prol onged and unreasonabl e after the conputer
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checks were conpl eted continued up to the tine of Daniel’s consent.
Second, “no circunstances intervened between the detention and the
consent, and there is no reason to think that [Daniel] believed he
was free to go during that time.” 1d. Indeed, in Dortch, we did
not believe the defendant could |eave the scene of the stop
notw thstanding the officers’ statenent that the defendant coul d
| eave without the car. | d. Simlarly, in Chavez-Villareal, we
held that instead of being an intervening circunstance, the fact
that the border patrol agent had retained the defendant’s alien
registration card when he asked for consent nerely reinforced the
agent’s authority and, hence, the illegal stop that occurred | ess
than fifteen m nutes before. Chavez-Villareal, 3 F.3d at 128
Al t hough the agent told the defendant that he could refuse to
consent to the search, we believed that the refusal seened
pointless by that tinme. 1d. Considering our prior holdings, we
can hardly say that Daniel had any nore belief that he could go
free when the officers never told him that he could |eave but
instead retained his driver’s license, the warning citation, and
the rental agreenent and had hi messentially | ocked up in the back
of the patrol car. As for the third factor, the detenti on may not
have been flagrant, but it is clear that the purpose of the
detention was to obtain consent to search vehicles for narcotics.
The officers were on a drug interdiction patrol in the Amarillo

area. Additionally, the officers appeared to know ngly prol ong the
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detenti on because they purposefully chose to give Jones, not
Daniel, his identification docunents first despite the fact that
they could readily have given Daniel his docunents back first, as
he was in the car wwth the officers when the conputer checks cane
back cl ean.

In sum even if the district court validly concluded that
Dani el had voluntarily consented to the search, we believe that the
consent was not valid because the causal chain between the ill egal
detention and Daniel’s consent was not broken. Hence, the search
was nonconsensual. See, e.g., Dortch, 199 F.3d at 202.

E. Fruit O The Poi sonous Tree

Under the fruit-of-the-poi sonous-tree doctrine, “all evidence
derived fromthe exploitation of an illegal search or seizure nust
be suppressed, unless the Governnment shows that there was a break
in the chain of events sufficient to refute the inference that the
evi dence was a product of the Fourth Amendnent violation.” United
States v. Rivas, 157 F. 3d 364, 368 (5th Cr. 1998). The governnent
does not offer anything to showthat there was a break in the chain

of events. Because we find that the prol onged detention violated

the Fourth Amendnent and that Daniel’s consent did not cure the
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violation, the narcotics and the taped conversation nust be

suppressed and the convictions and sentences vacated. ?

[11. CONCLUSI ON
For the foregoing reasons, we vacate Jones’s and Daniel’s
convi ctions and sentences and remand the cases for trial wthout

the illegally seized drugs and taped conversati on.

]5In light of our ruling, we need not address Jones’s other
contentions that there was insufficient evidence to convict himof
the three counts and that the district court erred in overruling
his notions for judgnent of acquittal.

21



EMLIOM GARZA, Circuit Judge, concurring in part and dissenting
in part:

| wite to express disagreenent wwth the two basic prem ses of
the majority opinion: that there was no reasonable articul able
suspicion after the dispatcher conpleted the conputer checks on
Jones and Daniel, and that Daniel’s consent to the search of the
trunk of the car was invalid.

The majority opinion holds that the initially proper roadside
detenti on of Jones and Dani el shoul d have ended when t he di spat cher
returned negative checks on their crimnal histories and driver’s
license verifications. Once these conputer checks were conpl et ed,
the majority reasons, the purposes of the investigatory stop were
fulfilled and the officers were constitutionally required to permt
Jones and Dani el to | eave because the officers | acked a reasonabl e
articul able suspicion that crimnal activity was afoot. | concur
insofar as this is the result required by our opinion in United
States v. Dortch, 199 F. 3d 193 (5th Gr. 1999). |In Dortch, we held
that a proper investigatory stop of a rental car occupied by a
driver and passenger not |isted on the rental agreenent becane
unconsti tuti onal when the detention continued beyond the
di spatcher’s return of negative background checks. See Dortch, 199
F.3d at 199. We reasoned that the officers did not maintain a
reasonable articulable suspicion of participation in drug

trafficking after this point, explaining that “[e]ssentially the
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governnment asks us to find that officers have reasonabl e suspicion
to suspect drug trafficking anytinme soneone is driving a rental car
that was not rented in his nane. W reason, to the contrary, that
the |l aw enforcenent purposes to be served by the conputer check
were only to ensure that there were no outstanding warrants and
that the vehicle had not been stolen.” Dortch, 199 F.3d at 199.

| am unper suaded by the | ogic of Dortch, however, and to this
extent agree with the reasoning of the Dortch dissent. The fact
that the Dortch defendants, as well as the defendants in the
i nstant case, were driving a car they were not authorized by the
rental agreenment to drive is a factor that should be permtted in
a calculation of reasonable articulable suspicion of crimnal
wrongdoi ng. See Dortch, 199 F.3d at 204 (“The mgjority cites no
authority for its conclusion that circunstances such as none of a
rented vehicle’ s occupants being either an authorized driver of it
or having any docunented relation to the vehicle or the party
renting it, do not give rise to reasonabl e suspicion of contraband
trafficking.”) (Garwood, J. dissenting); United States v. $14, 000
in United States Currency, 211 F.3d 1270, 2000 W 222587, **3 (6th
Cr. 2000) (unpublished) (officers possessed a reasonable
articul abl e suspi ci on where car occupants gave conflicting stories
as to their destination, drove a rental car with high m | eage and
an expired rental agreenent, one occupant was anxi ous and overly

tal kative, and one occupant had a recent crimnal conviction for
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drug possession).

According to the Tenth CGrcuit, in a case that preceded
Dortch, “an officer may detain a driver until assured that the
driver’s licenseis valid and the driver is legitimtely operating
the vehicle.” See United States v. Jones, 44 F.3d 860, 871 (10th
Cr. 1995). In Jones, the court held that the officer never
received such assurances, and that the officer’'s reasonable

suspicion of crimnal activity arose concurrent wth the legitinmate

i nvestigative detention. In the case of defendants Jones and
Daniel, it is true that dispatch confirned the validity of the
drivers’ licenses and confirmed that neither had crimna

backgrounds. But such a check cannot confirmthe rel ationship of
the drivers to the rental car. To the extent that the officers
wer e suspicious because the car was rented, and then because the
occupants were not the renters, the Dortch rule requiring
suspensi on of the investigation when negative conputer checks are
returned is illogical. | therefore concur in the majority opinion

because it is consistent with the Dortch rule;* | disagree,

4 further disagree with the majority’s analysis of the renmining
factors that contributed to the officers’ suspicion of Jones and
Daniel: (1) the defendants’ inconsistent answers with respect to
gquestions surrounding their place of enploynent, (2) the
def endants’ inconsistent answers about Daniel’s job, (3) Daniel’s
acknow edgnent that he had previously been arrested on a crack
cocai ne charge. The majority anal yzes the suspiciousness of each
of these factors, again in conparison to Dortch, and concl udes t hat
the detention beyond the point of +the conputer check was
unsupported by a reasonable suspicion. It is, however, the
totality of the factors that nust be considered, and as stated by
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however, with that rule.

| also disagree with the majority’s discussion of Daniel’s
consent to search the trunk of the car, and accordingly dissent
fromthat portion of the opinion. The majority holds that Daniel’s
consent was invalid because the governnent failed to prove that the
consent was an i ndependent act of free wll. Before reaching the
i ssue of the validity of the consent, however, we nust first decide
the threshol d question of whether Daniel, as a non-owner and non-
renter of the car, had a possessory interest in the car such that
his consent to search was requisite.®> See Rakas v. Illinois, 439
US 128, 99 S. . 421, 424 n. 1 (1978) (“[T]he proponent of a

motion to suppress has the burden of establishing that his own

the Fourth Circuit, “[t]he articul ated factors together nmust serve
to elimnate a substantial portion of innocent travel ers before the
requi renent of reasonable suspicion will be satisfied.” United
States v. Brugal, 209 F. 3d 353, 359 (4th G r. 2000) (en banc). The
three factors relied upon by the officers here would seemfit that
criterion))indeed, such was the finding of the district court. See
United States v. N chols, 142 F.3d 857, 864-65 (5th Gr. 1998)
(determnations of Ilaw, such as whether reasonable suspicion
exi sted, are reviewed de novo, while findings of fact are revi ewed
for clear error). Gven the majority’s apt description of the
facts of this case in conparison to those of Dortch, | again cannot
say that they are distinguishable, and to this extent agree with
the maj ority concl usi on regardi ng reasonabl e arti cul abl e suspi ci on.

Daniel argues that the standing issue was waived by the
governnent when it failed to object to the findings of the
magi strate report. See Douglass v. United States Auto Ass’'n, 79
F.3d 1415, 1428-29 (5th Gr. 1996). Daniel’s argunent, however,
overl ooks the fact that the governnent prevailed before the
magi strate, and thus | acked the notivation to object to any of the
magi strate findings. The standing issue was raised by the
governnent on appeal, and is thus properly before us for review
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Fourth Amendnent rights were violated by the chall enged search or
seizure.”). This question was also presented in Dortch. The
di ssent there noted that there is sone question as to what Fifth
Circuit precedent is on the proposition that an unauthorized driver
of a rental car lacks standing to challenge the validity of a
sear ch. See Dortch, 199 F.3d at 204-06. The possible conflict
wWithin our circuit is well-described in the Dortch di ssent and need
not be repeated here; it is enough that Daniel has not net his
burden under Rakas of denonstrating a possessory interest in the
car, such that the majority opinion discussing the validity of his

consent is premature. | accordingly dissent.
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