IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20020

GERAGHTY AND M LLER, I NC.,
Plaintiff - Counter Defendant - Appell ee,

ver sus

CONOCO | NC. ; CONDEA VI STA CHEM CAL COWVPANY,
Def endants - Counter C aimants - Appellants.

Appeal fromthe United States District Court for the
Sout hern District of Texas

Decenber 14, 2000
Before POLITZ, G BSON,"~ and H GA NBOTHAM Circuit Judges.

JOHN R @ BSON, G rcuit Judge.

Conoco Inc. and Condea Vista Chem cal Conpany appeal the
district court's order granting sunmmary judgnent to CGeraghty and
MIler, Inc. ("G&M') in this environnental clean-up action. This
case i ncludes a cl ai munder CERCLA, the Conprehensi ve Envi ronnent al
Response, Conpensation and Liability Act, as well as state comon
law clains. W affirmin part and, because a genui ne issue exists
as to certain material facts, we reverse in part.

The parties do agree on a sufficient nunber of background

facts to set the stage. This dispute arises out of an

"Circuit Judge of the Eighth Circuit, sitting by designation.
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environnental clean-up at the Lake Charles Chem cal Conplex in
West | ake, Louisiana. The Conpl ex has been owned and operated by
Conoco or Vista since 1961, and in 1968 Conoco began managi ng
ethylene dichloride at the facility. Et hyl ene dichloride, a
feedstock in the production of vinyl <chloride nononer, is a
"hazar dous substance" as CERCLA defines that term As a result of
hi storic rel eases and m gration, ethyl ene dichloride contam nation
occurred in soil fromthe surface to at | east twenty-five feet down
and in shall ow groundwat er zones.

The Loui siana Departnent of Environnental Quality required
Conoco to investigate and address the ethylene dichloride
contam nation under state groundwater protection laws and
regul ations and federal and state solid waste | aws and regul ati ons.
It also required Conoco to put in place a groundwater nonitoring
and assessnent program pursuant to the Resource Conservation and
Recovery Act (RCRA), 42 U S.C. 88 6901-6992k (1994), and its
correspondi ng regul ations and their Louisiana state counterparts.
As is often the case in such cl ean-ups, the process was set to take
pl ace in stages. Conoco and G&M entered into a contract on March
12, 1985 under which G&M was to furnish all required services for
"Ground-Water Quality Assessnent, Phase 2" at the Vinyl Chloride
Mononmer Plant Area and Waste Water Treatnent Area ("the Plant") of
the Conpl ex. Vista was a third-party beneficiary under the

contract.



Under the contract, G&M was to assess possi ble contam nation
beneat h several suspected source areas at the Conplex. It was to
performthat assessnent by 1) preparing design specifications for
the installation of groundwater nonitor wells and piezoneters used
to nonitor possible groundwater contam nation at the Conplex; 2)
installing the nonitor wells and piezoneters; and 3) sanpling the
monitor wells followng installation. &M conpleted the
installation of fifty nonitor wells on July 23, 1985.

For approximately the foll ow ng year, G&M sanpl ed t he nonitor
wells and interpreted the nonitoring data to determ ne the nature
and extent of contami nation. G&M submtted quarterly reports to
Conoco/ Vista to advise themof the results.

Sonetinme before My 1988, Conoco/Vista began to suspect
potentially serious technical and physical deficiencies inthree of
the nonitor wells G& had installed. They were concerned that such
deficiencies were aggravating the contam nation. Conoco/ Vi st a
recei ved approval fromthe Loui siana Departnent in May 1988 to pl ug
and abandon those wells. Conoco/Vista allege that they uncovered
physi cal evidence that the three wells were not installed according
to the contract specifications, and they sent a series of letters
to G&M concerni ng the deficiencies. |n Decenber 1989, Conoco/ Vi sta
pl ugged and abandoned a fourth well, and they allege that this well
al so was not installed according to specifications.

These experiences caused Conoco/Vista to question the

soundness of the renmai ning wells and ot her parts of the groundwater



monitoring system Conoco/ Vista and G&M discussed who was
responsi bl e for the costs associated wth these all egedly defective
wells, but they were unable to resolve the issue. On August 27,
1990, the parties entered into the Goundwater Wells Interim
Agreenment. The Interim Agreenent called for the parties to agree
upon criteria for determning whether a given nonitor well was
"suspect" or "not suspect" of being inproperly installed, and to
agree upon criteria for determning whether a given well was
"properly" or "not properly” installed. Once the criteria were in
pl ace, the parties would apply them to each of the wells to
det erm ne whi ch needed to be renoved and who woul d bear the costs.
That never occurred, however, because the parties never agreed on
the criteria.

The parties entered into the Interim Agreenent to allocate
responsibility between them for the costs of plugging and
abandoni ng additional wells that they were to agree upon as being
"suspect . " &M maintains that there was no other purpose for
entering into the deal, but Conoco/Vista insist that the Interim
Agreenent gave the parties tine to investigate the integrity of the
wells while not allowing the statute of limtations to run on any
defect clains that remai ned unresol ved. Conoco/Vista assert that
&M received, as consideration for the deal, a release from
approxi mately $250,000 in nonitor well plugging and abandonnent

costs.



Conoco/ Vi sta retai ned other environnental consulting firns to
continue the groundwater assessnent program Upon the
recommendati on of one such consultant, Conoco/Vista plugged and
abandoned the remaining G&Minstalled wells in 1993 and repl aced
t hem

In April 1993, Conoco/Vista filed suit against G&M in Texas
state court, alleging state common | aw causes of action. During
the course of that litigation, the Texas Court of Appeals held that
the | anguage in the I nteri mAgreenent concerning a possible tolling
and extension of the statute of |imtations was anbi guous as a
matter of |aw.

In April 1997, with the state court lawsuit still pending, G&4M
filed the instant CERCLA action, seeking reinbursenent from
Conoco/ Vista for &M s  past and future response costs.
Conoco/Vista filed a counterclaimtw nonths |ater, also seeking
relief under sections 107 and 113 of CERCLA. Meanwhile, the state
court case was trifurcated for trial, with the first phase focused
on whether the Interim Agreenent tolled the statutes of
limtations. Trial began in phase one in Novenber 1997 and, while
the jury was deliberating, Conoco/Vista took a voluntary non-suit
and the state court judge dism ssed the |awsuit.

After the district court granted partial summary judgnent to
&M Conoco/ Vi sta anmended their counterclaimto omt their section
107 CERCLA claim and to add the state comon |aw cl ains.

Utimtely, G&M voluntarily dism ssed its conplaint, |eaving only



Conoco/Vista's CERCLA section 113 and state common |aw
counterclains at issue.

Less than a nonth before this case was to begin trial, G&M
unsuccessfully sought leave to file a partial summary judgnent
nmotion on the basis that Conoco/Vista's CERCLA counterclai m was
time-barred. When the parties appeared for trial on the schedul ed
date, the district court discussed the case with counsel and
suspended the start of the trial. Less than a week l|ater, the
district court granted sunmary judgnent to G&M on several grounds
i ncluding that the CERCLA claimwas tine-barred.

The district court held that Conoco/Vista's state conmon | aw
clains were barred by Texas statutes of |imtations; that G&M was
not |liable for contribution because it was not a "covered person”
under CERCLA as an operator, arranger, or transporter of hazardous
materials; and that the six-year limtation period of 42 U S.C 8§
9613(g)(2) (1994) barred Conoco/Vista's CERCLA claim W address
each of these issues, along with Conoco/Vista's conplaint that the
district court entered summary judgnent wi thout giving themnotice
and an opportunity to respond.

l.

The district court entered sunmary judgnment for G&M w t hout
provi di ng the notice required by Rul e 56(c) of the Federal Rul es of
Cvil Procedure. Conoco/ Vista argue that they were unfairly
prej udi ced because they did not have notice that the district court

was contenplating entering a dispositive order, nor did they have



an opportunity to respond or to present evidence. W review under

the harnl ess error standard. See Nowin v. Resol uti on Trust Corp.

33 F. 3d 498, 504 (5th Gr. 1994).

By the tine this case reached its trial date, G&M had fil ed
three notions for partial summary judgnment and had attenpted to
file a fourth. The district court had granted G&M s notion that
Conoco/ Vi st a be decl ared "covered persons” under CERCLA, had deni ed
G&M s notion that it be declared not to be a "covered person”, and
had yet to rule on &&Ms notion seeking summary judgnent on
Conoco/ Vista's state conmon | aw cl ai ns. Conoco/ Vista had filed
briefs and affidavits in opposition to those three notions. G&M
had sought leave to file a notion that the remai ni ng CERCLA claim
be declared barred by the statute of limtations, but the district
court denied | eave because the notion was untinely. Thus, all of
the i ssues except the CERCLA statute of limtations had been fully
briefed by the tinme the case was ready for trial.

When the district court entered its order granting conplete
summary judgnent to G&M the parties expected to be in the m dst of
a non-jury trial. \Wen they arrived for trial on the appointed
day, the district court announced the view that it would be
beneficial to take sone tinme to narrow the issues so that the
evi dence could be streamlined. The court indicated that it would
review the file and directed the parties to return the follow ng

day to begintrial. After its review, the district court concl uded



that all of the clains were anenable to judgnent as a matter of
I aw.

While the district court erred by not observing the notice
requi renents of Rule 56(c), this procedural error was |ater cured.
After the district court entered its summary judgnent order,
Conoco/ Vista filed a notion for rehearing/new trial along with a
brief on the CERCLA statute of limtations issue. In their notion,
Conoco/ Vi st a poi nted out what they believed to be di sputed nmateri al
facts and offered citations to the record for those facts. They
did not, however, submt any additional affidavits or docunentary
evi dence.

Conoco/ Vi sta pointed out that they had not received notice and
an opportunity to respond to the CERCLA statute of limtations
issue, as the court had denied G&M leave to file its partial
summary judgnent notion on that issue. To support their argunent,
Conoco/ Vi sta attached an affidavit and an exhibit to their separate
brief on the CERCLA statute of [imtations issue.

The district court considered both the notion and the brief
and determ ned that sunmary judgnent was still appropriate. The
district court thus revisited all of the issues in the summary
j udgnent order. Conoco/Vista ultimately had an opportunity to be
heard on all of the issues,! and the district court's post-summary

j udgnent consi deration and ruling cured any procedural defect. See

lConoco/ Vista admit in their brief on appeal that they had
such an opportunity: "[T]he evidence Conoco and Vista would have
presented to the court in response to the summary judgnent notion
was filed in connection with their notion for rehearing."
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Barney v. IRS, 618 F.2d 1268, 1271 n.8 (8th Gr. 1980); United

States v. Shelly's Riverside Heights Lot X, 859 F. Supp. 150, 151

(MD. Pa. 1994).
District courts are enpowered to enter sunmary judgnment sua

sponte. See Celotex Corp. v. Catrett, 477 U. S. 317, 326 (1986).

Al t hough we disagree with sone of the district court's |egal
conclusions, its consideration of sunmmary judgnent in the first
i nstance wi thout notice and hearing was harm ess error.
.
We turn nowto the district court's rulings on the substantive
| egal issues. W review the grant of summary judgnent de novo

See Uniroyal Chem cal Co. v. Deltech Corp., 160 F.3d 238, 241 (5th

Cr. 1998). &M bears the burden of show ng the absence of
evi dence to support Conoco/Vista's case, and Conoco/ Vi sta nust set
forth specific facts denonstrating a genuine issue for trial. W
viewthe facts in the light nost favorabl e to Conoco/ Vi sta and dr aw
all reasonable inferences in their favor. | f Conoco/ Vista set
forth specific facts essential to their clains, a genuine issue of

material fact wll preclude sunmmary judgnent. See Colenan v.

Houston I ndep. School Dist., 113 F.3d 528, 533 (5th Gr. 1997).

A
CERCLA contains different statutes of limtations for section
107(a) cost-recovery actions and for section 113 contribution
actions. See 42 U S. C. 8 9613(Qg)(2)(B) (1994) (six-year statute

for initial action for recovery of renedial costs under section



107(a), triggered by begi nning of physical on-site construction);
42 U.S.C. § 9613(g)(3) (three-year period for contribution action
under section 113, with three alternative triggering events: a
prior judgnent, an adm nistrative order, or a judicially approved
settlenent). Whet her a party is seeking recovery under section
107(a) or contribution under section 113 does not al ways determ ne
the applicable statute of limtations. |n cases such as this one
where a party seeks contribution but none of the triggering events
has occurred, Congress did not designate the statute of
l[imtations.

The district court determ ned that Conoco/ Vi sta's CERCLA cl ai m
is governed and barred by the six-year statute of limtations. The
court characterized this as an initial action for the recovery of
remedi ati on costs and found that Conoco/Vista initiated renedia
on-site construction in 1987. According to the district court's
application, the statute of l[imtations expired in 1993. Because
Conoco/ Vista did not file their CERCLA counterclai muntil 1997, the
district court found it tinme-barred.

Conoco/ Vista argue that their CERCLA contribution claimis
governed by the three-year |imtations period, as 42 US. C 8§
9613(g)(3) is the only section that on its face applies to
contribution actions. Conoco/Vista insist that their counterclaim
was tinely because it was filed before any of the triggering events
contained in section 113(g)(3) occurred. Under their theory, it is

i ndeterm nate when the limtations period would ever expire.
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In the alternative, Conoco/Vista assert that, even if section
113(g)(2) applies, the statute of limtations has not run or
material facts are in dispute as to whether it has run. They
further assert that G&M wai ved the affirmative defense of section
113(g)(2) by not properly or tinely pleading it.

B.

The <circuits are split on the appropriate statute of
limtations to apply in a case that is neither a recovery claim
under section 107 nor derivative of or responsive to any other
formalized di spute. There are three basic approaches to the issue,

see Gty of Merced v. R A Fields, 997 F. Supp. 1326, 1334 (E. D.

Cal. 1998) (collecting cases), but our court has not yet adopted
any of the three. Under the first approach, we would find that the
pl ain | anguage of section 113(g)(3) establishes no statute of
[imtations for this case. Under the second, we woul d use the six-
year statute of limtations in section 113(g)(2), for reasons
expl ai ned bel ow. Under the third, we would use the three-year
statute of limtations in section 113(g)(3) and inport another
triggering event fromfederal common law. See id.

We conclude that the Tenth Crcuit's reasoning in favor of the

second approach in Sun Co. v. Browning-Ferris, Inc., 124 F. 3d 1187

(10th Gr. 1997), is the nost persuasive. 1In Sun Co., the Tenth
Circuit analyzes the statutory framework and applies it in a

practical way. Its rationale begins wth the explanation that

-11-



while section 113(f)2? is the vehicle for bringing a contribution
action, it does not create a new cause of action or create any new
liabilities. Rather, it is a nmechanismfor apportioning costs that
are recoverabl e under section 107. See id. at 1191 (citing cases).
In other words, a section 113 contribution action is a claimfor
collection of the costs referred to in section 107. By definition,
the Tenth Grcuit reasons, a contribution actionis nerely one type
of cost-recovery action. See id. at 1192. If there has been no
prior section 107 cost-recovery action, a contribution action
becones an "initial action for recovery of the costs referredtoin
section 9607 of this title," and nust be brought "within 6 years
after initiation of physical on-site construction of the renedi al
action." 1d. (quoting 42 U.S.C. § 9613(g)(2)(B)).

W hold that the statute of limtations found in CERCLA
section 113(g)(2) applies to initial contribution actions such as
this. If we were to accept Conoco/Vista's argunent and apply

section 113(g)(3), the statute of Iimtations would be indefinite

2 Section 113(f) of CERCLA provides:

Any person may seek contribution from any other person
who is liable or potentially |iable under section 9607(a)
of thistitle, during or follow ng any civil action under
section 9606 of this title or under section 9607(a) of
this title. . . . Inresolving contribution clains, the
court may allocate response costs anong liable parties
usi ng such equitable factors as the court determ nes are
appropriate. Nothing in this subsection shall dimnish
the right of any person to bring an action for
contribution in the absence of a civil action under
section 9606 of this title or section 9607 of this title.

42 U.S.C. § 9613(f) (1) (1994).
-12-



because a triggering event m ght never occur. This result would
underm ne the certainty that statutes of limtations are designed
to further.

Contrary to Conoco/Vista's argunent, G&M did assert this
affirmati ve defense in a sufficiently tinmely manner. G&M i ncl uded
the statute of limtations as an affirmative defense in its first
responsi ve pl eadi ng, thereby putting Conoco/Vista on notice of the
i ssue. Even though G&Minitially relied on the l[imtations period
of section 113(g)(3), a nere assertion of the defense satisfies the
pl eading requirements of Rule 8 of the Federal Rules of GCvil

Procedure. See Daingerfieldlsland Protective Soc'y v. Babbitt, 40

F.3d 442, 444-45 (D.C. Cr. 1994). Moreover, the pretrial order
recited &M s assertion that the CERCLA claim was barred by the
statute of limtations, with a precise citation to the statute.
Conoco/Vista were not surprised or prejudiced by the district

court's consideration of the issue. See Allied Chem Corp. V.

Mackay, 695 F.2d 854, 855-56 (5th G r. 1983); Hargett v. Valley

Fed. Sav. Bank, 60 F.3d 754, 763 (11th Gr. 1995).

C.

Qur reviewof the CERCLA statute of limtations i ssue does not
end with our determ nation that section 113(g)(2) applies. W nust
next deci de whet her Conoco/Vista's response actions at the Conpl ex
are properly categorized as "renedial" or "renoval" to determ ne
whet her the counterclaimis tinely. See 42 U.S.C. 8§ 9613(9)(2)

(under subsection (A), an action for recovery of costs of a

- 13-



"renoval action" nust be filed "wthin 3 years after conpl etion of
the renoval action"; under subsection (B), an action to recover
costs of a "renedial action" nust be filed "wthin 6 years after
initiation of physical on-site construction of the renedia
action").

The district court determ ned that Conoco/Vista were engaged
in ongoing renediation at the Conplex and that physical on-site
construction began in 1987. It also determ ned that Conoco/Vista
were currently involved in renoval and renediation activities
Conoco/ Vi sta argue that their countercl ai mseeks recovery of costs
for what can only be characterized as renpoval of the contam nati on.
Not surprisingly, &M agrees with the district court's
determ nations that renediation activities were in place and that

t hey began in 1987.
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Congress provided definitions for "renoval"® and "renedi al

action,"* and the classification of the activity is determ ned as

SCERCLA defines "renove" or "renoval" as:

the cl eanup or renoval of rel eased hazardous substances
fromthe environnent, such actions as may be necessary
taken in the event of the threat of rel ease of hazardous
substances into the environnent, such actions as nay be
necessary to nonitor, assess, and eval uate the rel ease or
threat of release of hazardous substances, the disposa
of renoved material, or the taking of such other actions
as may be necessary to prevent, mnimze, or mtigate
damage to the public health or welfare or to the
envi ronnment, which nmay otherwi se result froma rel ease or
threat of release. The term includes, in addition,
W thout being limted to, security fencing or other
measures to limt access, provision of alternative water
supplies, tenporary evacuati on and housi ng of threatened
i ndividuals not otherw se provided for, action taken
under section 9604(b) of this title, and any energency
assi stance which may be provided under the Disaster
Rel i ef and Energency Assistance Act.

42 U.S.C. 8§ 9601(23).
4CERCLA defines "renedy" or "remedial action" as:

those actions consistent with permanent renedy taken
instead of or in addition to renoval actions in the event
of a release or threatened release of a hazardous
substance into the environnent, to prevent or mnimze
the rel ease of hazardous substances so that they do not
mgrate to cause substantial danger to present or future
public health or welfare or the environnent. The term
includes, but is not limted to, such actions at the
|ocation of the release as storage, confinenent,
perineter protection using dikes, trenches, or ditches,
clay cover, neutralization, cleanup of rel eased hazardous
substances and associated contam nated nmaterials,
recycling or reuse, diversion, destruction, segregation
of reactive wastes, dredging or excavations, repair or
repl acenent of | eaki ng contai ners, collection of | eachate
and runoff, onsite treatnent or incineration, provision
of alternative water supplies, and any nonitoring
reasonably required to assure that such actions protect
the public health and wel fare and the environnment. The
term includes the costs of permanent relocation of
residents and busi nesses and conmmunity facilities where

-15-



a matter of | aw See Advanced Mcro Devices, Inc. v. Nationa

Sem conductor Corp., 38 F. Supp. 2d 802, 809 (N.D. Cal. 1999);

United States v. Vertac Chem Corp., 33 F. Supp. 2d 769, 782 (E.D

Ark. 1998). In review ng the undisputed facts and the parties'
argunent s concerni ng how we should apply the relevant | aw to those
facts, it strikes us that confusion often results because the
i ndustry use of "renediation" is not synonynous wth CERCLA s
definition of "renedial." Mreover, the CERCLA definitions are
expansi ve enough that certain activities my well be covered by
both. This is a question of law with sone conplexity. "Elenents
of either response action may overlap and semantics often obscure

the actual nature of the cleanup perforned.” Public Serv. Co. v.

Gates Rubber Co., 175 F.3d 1177, 1182 (10th Cr. 1999).

Al t hough the cases on this issue tend to be highly fact-
specific, certain principles energe. W have often noted that
renoval actions generally are imediate or interimresponses, and

remedi al actions generally are permanent responses. See, e.q., OHM

Renedi ati on Servs. v. Evans Cooperage Co., 116 F. 3d 1574, 1578 (5th

Cir. 1997). In addition, "Congress intended that the term'renoval

the President determnes that, alone or in conbination
with other neasures, such relocation is nore cost-
effective than and environnentally preferable to the
transportation, storage, treatnent, destruction, or
secure disposition offsite of hazardous substances, or
may ot herw se be necessary to protect the public health
or welfare; the term includes offsite transport and
offsite storage, treatnent, destruction, or secure
di sposition of hazardous substances and associ ated
contam nated materi al s.

42 U.S.C. § 9601(24).
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action' be given a broad interpretation.” See, e.q., Kelley v.

E.l. DuPont de Nenoburs and Co., 17 F.3d 836, 843 (6th Cr. 1994).

Wth these principles in mnd, we conclude that the response
action in this case is properly classified as renoval. The
groundwat er qual ity assessnent programthat Conoco/ Vistainstituted
by order of the Louisiana Departnent was conducted i n three phases.
The first phase was one of assessnent only, to confirmthe presence
of contam nants and understand the groundwater flow and other
underground conditions. The second phase--and the only one that
G&M participated in--was a nore detail ed assessnent to determ ne
the extent of contamnants in the first fifty feet of soil and to
investigate water quality below that |evel. The third phase
i ncluded establishing a groundwater nonitoring and renediation
program and conducting a feasibility study of remedi al
alternatives. In the specifications and contract docunents, G&GM
described the third phase as "a conprehensive rate-and-extent
assessnent of mgrating ground-water contam nants, and if
necessary, a determnation of the appropriate renedial actions
necessary to abate contam nant novenent."

The operative facts are that &M installed nonitor wells and
pi ezoneters at the Conplex. In describing the scope of the work it
was to performunder the contract, &M stated that it had desi gned
the nonitor wells and pi ezoneters to collect data but also "so that
they can be converted to recovery wells if needed." At the tineg,

G&M apparently did not consider its work to i nclude any renedi ati on

-17-



efforts, and only considered it a possibility that its work would
be part of a recovery effort.

Al t hough Conoco/Vista eventually renoved and repl aced these
wells, they were part of a pilot corrective action program that
Conoco/Vista instituted in response to the Louisiana Departnment
order. Their ultimate use is irrelevant, however, because the
crucial response activity is that which occurred during G&M s
i nvol venent. Thus, even if the wells had renained in place and
their use converted to an unquestionably renedi al purpose, that
woul d not change the classification for statute of limtations

purposes. See Louisiana v. Braselnman Corp., 78 F. Supp. 2d 543,

549 (E. D La. 1999) (nonitoring wells were wused during
i nvestigation and design phases of project; their continued use
during renedial action phase did not convert the pilot study to

remedi al action); Advanced Mcro Devices, 38 F. Supp. 2d at 813

("The fact that the extraction activities ultimately did not turn
out to be short-term because they were inplenented in the final
remedy four years | ater, cannot now be considered in hindsight.").

The undi sputed facts show that no permanent renedy was in
pl ace for the Conpl ex when G&M constructed and installed the wells.
Even if the wells perfornmed sone function that falls wthin the
definition of renedial activity, that does not automatically
exclude themfromclassification as renoval activities. There can

be sonme overlap between the two. See CGeneral Elec. Co. v. Litton

| ndus. Autonmation Sys., Inc., 920 F.2d 1415, 1419 (8th G r. 1990)
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(although CERCLA lists excavation as an exanple of renedial
activity, excavation can be and under facts of case is a renpva
activity).

Al t hough G&M suggests that a clean-up program of this
magni t ude and duration nust be categorized as renedial, we are not
persuaded. The record shows that the Louisiana Departnent had yet
toissueits final decision, and only that decision will define the
ultimate renmedial strategy for the Conplex. Even if the
replacenents for these wells are integral to the long-term
remedi ation of the site, that does not nean that their initial

pl acenent cannot be categorized as renoval. See General Elec. Co.,

920 F.2d at 1419 n.4; Advanced Mcro Devices, 38 F. Supp. 2d at

813; EPA v. TMG Enters., Inc., 979 F. Supp. 1110, 1130 (WD. Ky.

1997).

We hold that the activities at issue are properly categorized
as renoval activities, and the statute of limtations does not bar
Conoco/ Vista's counterclaimfor CERCLA contribution

L1,

Havi ng det ermi ned t hat Conoco/ Vi sta's CERCLA count ercl ai mwas

tinmely, we nust next decide whether G&Mis a "covered person” under

CERCLA and therefore anenable to a contribution claim See CERCLA
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§ 107(a), 42 U S.C. 8§ 9607(a) (1994).° The statute defines a
"covered person" as:

(1) the owner and operator of a vessel or a
facility,

(2) any person who at the tine of disposal of any
hazardous substance owned or operated any facility at
whi ch such hazardous substances were di sposed of,

(3) any person who by contract, agreenent, or
ot herwi se arranged for di sposal or treatnent, or arranged
wth a transporter for transport for disposal or
treatnent, of hazardous substances owned or possessed by
such person, by any other party or entity, at any
facility or incineration vessel owned or operated by
another party or entity and containing such hazardous
subst ances, and

(4) any person who accepts or accepted any hazar dous
substances for transport to disposal or treatnent
facilities, incineration vessels or sites selected by
such person, from which there is a release, or a
threatened release which causes the incurrence of
response costs, of a hazardous substance.

The district court held that G&Mis not an operator, arranger,
or transporter of hazardous substances.® The court described G&M
as "nerely an environnental contractor enployed to investigate and
assist in constructing a facility for renedying contam nation

already in the soils."”

°To prevail in a contribution action, Conoco/Vista nust show
1) &&Mis a "covered person” under CERCLA section 107(a); 2) the
Conplex is a "facility" under CERCLA;, 3) a "rel ease" or "threatened
rel ease" of a "hazardous substance" occurred at the facility; and
4) the release or threatened rel ease caused Conoco/Vista to incur
response costs. See 3550 Stevens Creek Assocs. v. Barclays Bank,
915 F. 2d 1355, 1358 (9th Cr. 1990). The last three elenents are
not at issue in this appeal.

®Conoco/Vista did not allege that G& is the owner of the
Conpl ex.
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We agree with the district court concerning G& s status as a
transporter, but we conclude that the disputed material facts
preclude the entry of summary judgnent declaring that G&Mis not an
operator or an arranger.

A

Al t hough the first category of "covered persons"” refers to
"the owner and operator” of a facility, those words are not
r edundant . In sone circunstances the operator may not be the
owner. |In addition, a facility may have nore than one operator.

Wiile we nornmally begin our analysis wth the statutory
| anguage, we do not obtain nuch assistance from the CERCLA
definition of a facility's "operator" as "any person
operating"” the facility. 42 U S.C. 8§ 9601(20)(A)(ii) (1994). W
| ook then to see how case | aw has supplied a definition.

[ U nder CERCLA, an operator is sinply sonmeone who directs

t he workings of, nmnages, or conducts the affairs of a

facility. . . . [Aln operator nust manage, direct, or

conduct operations specifically related to pollution,

that is, operations having to do with the |eakage or

di sposal of hazardous waste, or decisions about

conpliance with environnental regulations.

United States v. Bestfoods, 524 U S. 51, 66-67 (1998). For one to

be considered an operator, then, there nmust be sone nexus between
that person's or entity's control and the hazardous waste cont ai ned
inthe facility. This nexus has been described as a "well-settl ed
rule" that "'operator' Iliability. . . only attaches if the
def endant had authority to control the cause of the contam nation

at the tinme the hazardous substances were released into the

-21-



envi ronnent . " Kai ser Alum num & Chem Corp. Vv. Catellus Dev.

Corp., 976 F.2d 1338, 1341 (9th Cr. 1992); see also CPC Int'l

Inc. v. Aerojet-General Corp., 731 F. Supp. 783, 788 (WD. Mch

1989) (" The nost commonly adopted yardstick for determ ni ng whet her
a party is an owner-operator under CERCLA is the degree of control
that party is able to exert over the activity causing the
pol lution.").

A court nust decide whether a contractor is an operator after
considering the totality of the circunstances concerning its

i nvol venent at the site. See K.C. 1986 Ltd. Partnership v. Reade

Mgqg., 33 F. Supp. 2d 820, 834 (WD. M. 1998). Wile Conoco/Vista
poi nt out that G&M had a great deal of control over the placenent,
design and installation of the wells, including the selection and
supervision of the subcontractor who perforned the actual
installation, G&M portrays its role as one of I|ending advice and
expertise to the project that was ultimtely controlled by
Conoco/ Vista. However, it is nore than the portrayal of the roles
that is in dispute. The parties also disagree on material facts
concer ni ng Conoco/ Vi sta's techni cal expertise, their supervision of
the work, and the parties' relative authority at the work-site.
Because the facts concerning the degree of G&M s control over the
monitor wells are in dispute, summary judgnent declaring that G&M

was not an operator was prenature.
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B

Arranger liability attaches wunder CERCLA when one has
"arranged for disposal" of hazardous substances. See 42 U S.C. 8§
9607(a) (3). Because CERCLA does not define "arranged for," courts
sonetinmes ook to the definition and interpretati on of "di sposal™
for assistance in deciding if one is an arranger. Wile we have
not provided a bright-line test for determ ning when one is an
" we have |ooked at "disposal" in the context of the

"arranger,'

entire phrase. | n Tangl ewood East Honeowners v. Charl es-Thonas,

Inc., 849 F.2d 1568, 1573 (5th G r. 1988), we rejected a narrow
interpretation of "disposal," thereby | eaving open the possibility
t hat one who noves hazardous waste intra-site can be held |iable as
an arranger.’

The parties dispute if and how t he hazardous waste was noved
by G&M at the Conpl ex, including whether installation of the wells
by G&M s subcontractor caused m gration of the ethyl ene dichlori de.
Thus, the district court should not have entered summary judgnent

on this issue. See Burlington NN. R R Co. v. Waods Indus., Inc.,

815 F. Supp. 1384, 1392 (E.D. Wash. 1993) (even though |essee

didn't bring hazardous waste to the site, if facts reveal ed that

"Tangl ewood al so declined to answer another argunent G&M
rai ses, nanely that arranger liability under CERCLA may not reach
beyond waste generators that enlist third parties as agents. Wen
asked to decide which specific businesses and activities are
covered by CERCLA, we declined to do so in the context of a Rule
12(b)(6) notion. 849 F.2d at 1573-74. W have not been asked to
articulate a list in this case.
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its instructions to a third party caused waste to be dispersed
across the site it would be subject to arranger liability).
"Arranger"” is another CERCLA term that is to be given a

liberal interpretation. See, e.qg., United States v. Aceto Agric.

Chens. Corp., 872 F.2d 1373, 1380 (8th Gr. 1989). Qur approach in

Tangl ewood i s consistent with that interpretation. W are m ndful,
however, that just as a nexus must exist for operator liability to
attach, there nust al so be a nexus that all ows one to be | abel ed an

arranger. One court has described that nexus as "the obligationto

exercise control over hazardous waste disposal, and not the nere

ability or opportunity to control the disposal." General Elec. Co.

V. Aanto Transmi ssions, Inc., 962 F.2d 281, 286 (2d G r. 1992)

(enphasis inoriginal). On remand, therefore, the totality of the
ci rcunstances nust take into consideration each of these factors.
C.

The district court correctly decided that G&M i s not subject
toliability as a "transporter” of hazardous waste. CERCLA defi nes
"transportation” as "the novenent of a hazardous substance by any
nmode. . . ." 42 U.S.C. § 9601(26) (1994). Under CERCLA section
107(a)(4), however, liability is inposed on a person who transports
hazardous substances to a disposal or treatnent facility or to
"sites selected by such person." Even if G&M s conduct resulted in
the unintended mgration of ethylene dichloride, there is no
evi dence that G&M noved t he et hyl ene dichloride to another facility

or site. W affirmthe entry of summary judgnent on this issue.
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| V.

We turn now to Conoco's state common |aw counterclains of
breach of contract, fraud, breach of warranty, and negligence. The
district court entered summary judgnent on all, finding thembarred
by the applicable statutes of limtations. Conoco/Vista correctly
poi nt out that G&M bears t he burden of proof on such an affirmative

defense. See Bell v. Showa Denko K. K., 899 S.W2d 749, 753 (Tex.

App. 1995, writ denied). They assert that their clains were tinely
by virtue of the relation back doctrine and the Texas discovery
rule and that the parties agreed to toll the statutes as part of
the I nterimAgreenent.
A

The Interim Agreenent, signed by the parties in 1990, is not
a nodel of clarity. It recites that its purpose is to achieve
accord and satisfaction of past disputes and to suspend potenti al
future disputes about paying expenses associated wth the
groundwat er assessnent program The Agreenent called for the
parties to reach further accord within 90 days on the criteria for
determning whether a well had been properly or inproperly
installed. The parties agreed to pay all of their own expenses to
date, with Conoco/ Vista agreeing to waive rei nbursenent of what it
now says was $250, 000 in expenses. The final relevant portion of
the Agreenent is in paragraph H, which adopted the ten-year

"statute of limtations" contained in Tex. Cv. Prac. & Rem Code
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Ann. 88 16.008 (West Supp. 2000) and 16.009 (Wst 1986)8 and
applied it to any unresol ved claimfor danmages.

The parties nmake nuch of their disagreenent as to the purpose
of the Interim Agreenent. Conoco/ Vista insist that paragraph H
reflects the parties' agreenent to toll and extend the statute of
limtations, that its inclusion was an integral part of the deal,
and that &M in effect received $250,000 as consideration for the
ext ensi on. ® &M denies that such a purpose existed. Thi s
di sagreenent is irrelevant to the basis for the sumary | udgnent
order, however, because the district court found the docunent
unenforceabl e as an "agreenent to enter into an agreenent."”

Under Texas law, parties nmay agree on certain contractua
terms, understanding themto be an agreenent, while | eaving other

ternms open for future negotiation. See Scott v. Ingle Bros. Pac.,

Inc., 489 S.W2d 554, 555 (Tex. 1972).1° Wiether we agree with the

8The statutes are in fact statutes of repose rather than
statutes of limtations. They permt a person to bring suit for
damages agai nst architects, engineers and others who design and
construct inprovenents to real property or equipnent attached to
real property no later than ten years after the inprovenents are
conpl et ed.

%El sewhere in their brief, Conoco/Vista argue that the
statutes of repose cited in paragraph Hdo not apply because G&Mi s
not an engi neering or construction firm Conoco/ Vi sta cannot have
it both ways, and we di sregard that argunent.

O\ recognize that this is an inconplete statenent of Texas
law. There are two essential elenents that nust be satisfied for
this kind of contract to be enforceable. First, the contract nust
be sufficiently definite in its terms so that a court can
understand the prom ses nmade. Second, all material terns of the
contract must be agreed upon. See T.0O Stanley Boot Co. v. Bank of
El Paso, 847 S.W2d 218, 221 (Tex. 1992).
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district court that the Interim Agreenent is an "agreenent to
agree" ultimately nakes no difference. In the state court |awsuit
--involving the sane parties and exactly the sane state conmon | aw
clains--the trial court entered sunmmary judgnent in favor of G&Mon
the sole ground that the clains were barred by the applicable
statutes of limtations. Conoco/ Vi sta appeal ed, arguing that a
gquestion of fact existed as to whether paragraph H of the Interim
Agreenent tolled and extended the statutes of |imtations. The
Texas Court of Appeal s reversed the sunmary j udgnent order, hol ding
that paragraph H is anbiguous as a matter of law and that its
interpretation is a fact issue.

This is a matter of state substantive | aw where we w il defer

to the Texas Court of Appeals' decision. See United States V.

Johnson, 160 F.3d 1061, 1063 (5th G r. 1998). W are required to
apply the doctrine of stare decisis to the Texas appellate court
decision on this issue, particularly because it was issued in a

case involving the sane parties and the sane issues. See Peregoy

v. Anoco Prod. Co., 742 F. Supp. 372, 374 (E.D. Tex. 1990), aff'd,

929 F.2d 196 (5th Cr. 1991).

Accepting the decision that the I nteri mAgreenent dated August
27, 1990 i s anbiguous, it is uncertain whether it tolls the statute
of limtations. W nust reverse the sunmary judgnent order on this
i ssue, then, unless we can determne as a matter of |aw that the

limtations period expired before that date.!!

“The district court made no finding as to when the Interim
Agreenent was term nated. Under paragraph H, term nation triggers
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B

W return, then, to the fundanental question of when the
statute of limtations expired for each of the state |aw clains.
Conoco/ Vi sta never answer that question directly. Rat her, they
assert various reasons why their anended counterclaim was filed
wthin the requisite time wthout saying when that tine expired.
Texas |law provides the answer: the statute of limtations for
breach of contract, breach of warranty, and fraud is four years,?
and for negligence it is two years.®

Conoco/ Vi sta argue that the discovery rule applies to each of
these actions, so that the limtations period began runni ng when
they learned of the injury rather than when the injury occurred.
Under Texas |law, the discovery rule (an exception to the genera

rul e)applies to breach of contract* and fraud, ! but it does not

the running of the statute of limtations.

12See Tex. Civ. Prac. & Rem Code Ann. § 16.004 (West Supp
2000)(fraud); Enterprise-lLaredo Assocs. Vv. Hachar's, lnc., 839
S.W2d 822, 837 (Tex. App. 1992, wit denied) (breach of contract);
S-Clndus. v. Amrerican Hydroponics Sys., Inc., 468 F. 2d 852, 855-56
(5th Gr. 1972) (non-UCC breach of warranty subject to four-year
limtations in Tex. Rev. Cv. Stat. Ann. art. 5527, repealed and
now contained in § 16.004).

13See Tex. Civ. Prac. & Rem Code Ann. § 16.003 (West Supp
2000) .

l4See Enterprise-Laredo Assocs, 839 S.W2d at 837.

15See Quinn v. Press, 140 S.W2d 438, 440 (Tex. 1940).
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apply to breach of warranty!® or negligent design and construction?’
causes of action.

We can apply the four- and two-year statutes of limtations to
the breach of warranty and negligence clainms, as it is undisputed
that G&M conpleted its work in 1985. The statutes expired in 1989
and 1987, respectively, and none of Conoco/Vista's argunents serve
to change that concl usion.?8

Wth respect to the breach of contract and fraud clains, G&M
bears the burden of proof as to the discovery rule. |In order for
&M to prevail on its affirmative defenses to the breach of

contract and fraud clains in a sumary judgnent notion, it nust

165ee Martinez v. Hunble Sand & Gravel, Inc., 940 S.W2d 139,
147 (Tex. App. 1996), aff'd sub nom Childs v. Haussecker, 974
S.W2d 31 (Tex. 1998) (discovery rule does not apply to breach of
warranty clai ns under Tex. Bus. & Comm Code Ann. 8 2.725 relating
to sale of goods). Conoco/Vista allege that G&M breached an
express warranty, but they cite only cases regardi ng breach of an
inplied warranty in support of their argunent that the discovery
rule applies. Even if those cases were relevant, they are no
| onger good law. See Cdark v. Delaval Separator Corp., 639 F.2d
1320, 1325 n.2 (5th Gr. 1981).

"See A son v. Passero, 402 S.W2d 953, 954 (Tex. App. 1966,
wit ref'dn.r.e.).

®Wwe find no merit to Conoco/Vista's argunment that the Texas
relati on back doctrine provides relief. Conoco/Vista anended their
counterclaim in Decenber 1997. That anmendnent could not relate
back to anything earlier than G&M's April 1997 conpl aint. The
pendency of the state court |lawsuit before April 1997 did not tol
the statute of limtations for the federal court action. See
Cunni ngham v. Fox, 879 S.W2d 210, 212 (Tex. App. 1994, wit
denied) ("A dism ssal is the equivalent of a suit never having been
filed. . . . Therefore, if a suit is dismssed, the statute of
limtations is not tolled for any new pleading filed."); Arnstrong
v. Ablon, 686 S.W2d 194, 196 (Tex. App. 1984, no wit) ("Were a
plaintiff voluntarily abandons his suit, the statute of limtations
is not interrupted during the period when the suit was pending.").
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prove when t he cl ai ns accrued and nust negate the discovery rul e by
proving as a matter of law that there is no genuine issue of fact
about when Conoco/ Vi sta discovered or should have discovered the

nature of the injury. See Burns v. Thomas, 786 S.W2d 266, 267

(Tex. 1990). We conclude that G&M has not net this burden, as the
facts are di sputed concerni ng the date on whi ch Conoco/ Vi sta did or
shoul d have di scovered their injury.

Certainly Conoco/ Vista cannot argue for a discovery date of
|ater than April 1993, because that is when they filed their state
court lawsuit. In their notion to reconsider the district court's
order, Conoco/Vista asserted that the w ndow for them to have
di scovered their injury is fromMy 1988 to sonetine in 1992, when
they initiated the pluggi ng and abandonnent of the remaini ng wells.
G&&M ar gues that Conoco/Vista discovered the injury in a series of
alternative ways from 1988 t hrough 1993.

If we were reviewing this without the possible influence of
the Interim Agreenent on the tolling issue, we would accept
Conoco/ Vista's adm ssion that they discovered their injury no |l ater
than 1992. W would then apply the four-year statute of
l[imtations for breach of contract and fraud and conclude that
their 1997 counterclaim was not tinely. However, as we noted
earlier, we nust reverse the summary judgnent order unless we can
conclude as a matter of lawthat the statute of limtations expired
before the Interim Agreenent was signed on August 27, 1990.

Because we may not resolve the disputed facts concerni ng when the
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infjury was or should have been discovered, we Ileave this
determ nation for the district court.
V.

W reverse the district court's judgnent and order wth
respect to its conclusions that Conoco/Vista's CERCLA counterclai m
is barred by the statute of limtations, that G&M cannot be found
liable in a CERCLA contribution claim as an operator or an
arranger, and that Conoco/Vista's state law clains for breach of
contract and fraud are tine-barred. W affirmthe district court's
j udgnment and order insofar as it dism sses the CERCLA cl ai mseeki ng
to hold &M iable as a transporter and Conoco/ Vista's counterclaim
for breach of warranty and negligence. W remand for further

proceedi ngs consistent with this opinion.
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