IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20695

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
V.

ALl REZA DADI, also known as Raynond Dadi,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas

Decenber 20, 2000
Bef ore KING Chief Judge, CUDAHY", and WENER, Circuit Judges.

CUDAHY, Circuit Judge:

On February 23, 1999, a grand jury charged that Ali Reza
Dadi, Homa Dadi (his sister) and Sianak Mackvandi an entered into
an agreenent anong thensel ves and others to execute a schene to
defraud federally insured financial institutions. Dadi was
convi cted and sentenced to serve 84 nonths in prison. He appeals
and we affirm

| . Factual and Procedural Background

The 17-count superseding indictnment charged Ali Reza Dadi

“Circuit Judge of the United States Court of Appeals for
the Seventh Crcuit, sitting by designation.
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with one count of conspiracy, in violation of 18 U S.C. § 371
one count of aiding and abetting bank fraud, in violation of 18
U S. C 8 1344; and 15 counts of aiding and abetting the conduct
of nonetary transactions with crimnally derived property, in
violation of 18 U . S.C. §8 1957. A jury trial was held in the
Sout hern District of Texas, Houston Division, and on March 26,
1999, the jury found Dadi guilty on all counts. On April 16, the
district court denied Dadi’s post-verdict notion for a judgnment
of acquittal and then ordered the preparation of a pre-sentence
i nvestigation report (PSR). In carrying out that task, the
probation officer grouped the of fenses and based Dadi’ s offense
| evel on the Sentencing Quideline applicable to a violation of
the noney | aundering statute, 18 U S.C. § 1957. Under that
Qui deline, Dadi’s base offense level was 17. Four |evels were
t hen added under U S.S.G § 2S1.2(b)(2) for the ambunt of noney
derived fromthe bank fraud (nore than $600,000). Four
additional |evels were added since Dadi was an organi zer or
| eader in the offense which involved nore than five participants.
See U.S.S.G § 3Bl.1(a).

In addition, Dadi had four prior convictions, giving himsix
crimnal history points. Further, because Dadi commtted this
of fense while awaiting designation to a prison facility on a
prior obstruction of justice conviction, two nore points were

added to his crimnal history score under U S.S.G § 4Al. 1(d).



G ven his offense level of 25 and crimnal history category of IV
(based on his eight crimnal history points), Dadi’s inprisonnent
range was 84 to 105 nont hs.

Bef ore sentencing, the governnent filed a notice of intent
to enhance the sentence for commtting the offense while on
rel ease on another offense (18 U S.C. 8§ 3147 and U S.S.G 8§
2J1.7) but the district court rejected this enhancenent. On July
12, the district court sentenced Dadi to serve 84 nonths in
prison, followed by a five-year term of supervised release. The
court also ordered Dadi to pay $161,239 in restitution and $1, 700
in special assessnents. The clerk entered a notice of appeal on
Dadi’s behalf, and a federal defender was appointed to represent
hi m on appeal. The governnment cross-appeal ed the district
court’s rejection of the § 2J1.7 enhancenent.

Viewing the facts in the Iight nost favorable to the
verdict, we will attenpt to describe the nultifarious schene
concocted by Dadi and his co-conspirators. They had access to
numer ous bank accounts into which they deposited counterfeit
checks. The various parties to the conspiracy |later wthdrew
funds fromthese accounts to use for their own benefit. The
process began when Dadi persuaded Yvonne and Yvette Reyes, his
wife's cousins, to allow himto use the bank account of their
deceased nother, Stella Reyes. Dadi offered to pay the sisters

$10, 000 for the use of Stella s account at Texas Commerce Bank.



He |l ater deposited a counterfeit check in the amount of $95, 728
into that account. That noney was |ater w thdrawn, re-routed

t hrough the account of one of Dadi’s confederates and then in the
form of cash dropped into Dadi’s pocket.

Dadi al so deposited counterfeit checks into the bank
accounts of Southwest Q1 Conpany and N&M Petrochem cal Conpany,
whi ch were nmai ntained at Texas Commerce Bank and Hi ghl ands Bank,
respectively. Those accounts had been opened by Naser
Khayambashi. On May 30, 1997, a counterfeit check for $130, 000,
drawn on GlIlman Auto Group’s account at Nationsbank in North
Carolina, was deposited into the Southwest Q| account at Texas
Commer ce Bank. On June 5, a $77,650 counterfeit G Il man check
was deposited into the sanme account.

A check for $50,000 was | ater drawn on the Sout hwest Q|
account, payable to Siamak Mackvandi an, who used the proceeds to
purchase a Texas Commerce Bank check for $41, 000 payable to
Logi stic Express.? This check was signed by Khayanbashi.?

Mackvandi an deposited that check into his Logistic Express

’According to Mackvandi an’s testinony, Dadi had given him
this counterfeit check, and the handwiting on the payable-to
line | ooked Iike Dadi’s. He also testified that the $9, 000
remai nder was received in cash, and split between Dadi and him

Lloretta Wl sey, a |lead analyst for the fraud prevention
unit of the Chase Bank of Texas, testified that Khayanbashi had
opened t he Sout hwest O Conpany account. Khayanbashi al so owned
N&M Petrochem cal. The $53, 000 counterfeit check deposited into
t hat account was drawn on one Ebrahi m Yazdanpanah’s account.
Khayanbashi was indicted by a Texas grand jury in connection with
that counterfeit check



account at Wells Fargo Bank, and—two days | ater—issued a check
drawn on that account for $30,000, payable to Dadi. Dadi used
the proceeds of this check to purchase a Wlls Fargo cashier’s
check in the amount of $20,500, which he deposited into his Frost
Nati onal Bank account. Later, Mickvandi an and Dadi issued a
check for $4,000, drawn on the Wl ls Fargo Logistic Express
account, payable to Mackvandi an. The proceeds were provided to
Dadi .

A check was drawn on the N&M Petrochem cal account (into
whi ch counterfeit checks had been deposited) for $52,000, payable
to Honma Dadi, who deposited the check into her Coastal Banc
account. The drawee was designated in Dadi’s handwiting. The
foll ow ng day, Dadi and Hona Dadi issued a check drawn on N&M
Petrochem cal for $40,000, payable to Dadi. Dadi then deposited
that anmount into his Frost National Bank account. Later, Dadi
and Homa Dadi drew a check on Homa Dadi’s Coastal Banc account
for $1,500, payable to Dadi.

Dadi issued a check for $9,500, payable to Yvette Reyes.
Seven days l|later, Dadi i1issued three checks payable to Yvette
Reyes: one for $9,000 and two for $16,000. Yvonne and Yvette
Reyes used these funds to purchase a house for the use and
benefit of Dadi’'s famly. Dadi and his wife Carnen | ater sold
the house w thout the know edge of the Reyes sisters. The

follow ng nonth, a counterfeit check drawn on “Sout hern Pol yner”



for $95,728 was deposited into the account of Stella Reyes at the
Texas Commerce Bank; Dadi allegedly nade this deposit.* Later

t hat nonth, Dadi and Mackvandi an i ssued a check for $42, 500,
drawn on the Stella Reyes account and payable to Mackvandi an, who
deposited this check into his account at the Frost National Bank.
Mackvandi an then i ssued a check drawn on that account payable to
“cash” and used the proceeds to purchase a cashier’s check
payable to AlIl Anerican Delivery. This check was deposited into
Mackvandi an’s All Anerican Delivery account at Bank Unit ed.
Mackvandi an | ater used the proceeds to purchase a cashier’s check
for $25,000 payable to Logistic Express and deposited that into
the Wells Fargo Bank Logi stic Express account. He then drew a
$24, 5000 check on this account and gave the proceeds to Dadi.

The $95, 728 deposit into the Stella Reyes account was the
basis for the charge of bank fraud. The checks drawn agai nst the
counterfeit funds in amunts exceedi ng $10, 000 were the basis for
t he noney | aundering viol ations.

I'l.Sufficiency of the Evidence

I n determ ni ng whether the evidence was sufficient to
support a conviction, we review all the evidence in the |ight
nost favorable to the verdict to determ ne whether a rati onal

trier of fact could have found the defendant guilty beyond a

“Harry Watson, a controller with a conpany called Southern
Pol ymer, testified that this check was not authentic, and the
signatures on the check were forged.
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reasonabl e doubt. See Jackson v. Virginia, 443 U. S. 307, 319

(1979); United States v. Aubin, 87 F.3d 141, 144 (5th Cr. 1996);

United States v. McDow, 27 F.3d 132, 135 (5th Gr. 1994) (also

noting that the review ng court nust “accept all reasonable

i nferences which tend to support the jury s verdict”). “The

evi dence need not exclude every reasonabl e hypot hesis of

i nnocence or be wholly inconsistent with every concl usi on except
that of guilt, and the jury is free to choose anbng reasonabl e

constructions of the evidence.” United States v. Bernmea, 30 F.3d

1539, 1551 (5th Gr. 1994), cert. denied, 513 U S. 1156 (1995).

Dadi first argues that there was insufficient evidence to
sustain a conspiracy charge. Under 18 U S.C. § 371, the
gover nnent nust prove that (1) two or nore persons conspired to
pursue an unl awful objective; (2) the defendant knew of the
unl awf ul objective and voluntarily agreed to join the conspiracy
wth the intent to further the objective; and (3) one or nore of
the nmenbers of the conspiracy conmtted an overt act in

furtherance of the objective of the conspiracy. See United

States v. Pettigrew, 77 F.3d 1500, 1519 (5th Gr. 1996); United

States v. Canpbell, 64 F.3d 967, 975 (5th G r. 1995). The
gover nnent nust prove the sane degree of crimnal intent as is
necessary for proof of the underlying substantive offense. See

United States v. Bordelon, 871 F.2d 491, 493-94 (5th Gr.), cert.

denied, 493 U. S. 838 (1989). In Pettigrew, all the evidence



pointing toward the agreenent and intent elenments of the crine
was circunstantial. The court affirmed the conviction because
t he evidence was such that a rational juror could infer both

t hese el enents of the offense. See Pettiqgrew, 77 F.3d at 15109.

Dadi argues that here there was no evidence of an agreenent,
citing Mackvandian’s testinony that there was no agreenent to
defraud a bank, and that he was unaware that any of the checks
involved in the schene were counterfeit. Dadi also cites the
testinony of Yvette Reyes that she never agreed to defraud a
bank. But these disclainers nust be wei ghed against all the
evi dence of activity fromwhich an unl awful agreenent may be
i nferred.

The governnent, of course, contends that the evidence
i ndi cating a conspiracy outwei ghs Mackvandi an’s and Yvette Reyes’
di sclaimers. Several pieces of evidence support this argunent:
for exanple, Dadi and Khayanbashi had a cl ose rel ationship; Dadi
recommended Khayanbashi to the Wallis State Bank; Dadi’s
fingerprints were found on counterfeit checks drawn on
Khayanbashi’s account; and checks drawn on that account were
passed t hrough Homa Dadi’s account. Dadi assisted Mackvandi an
and Khayanbashi in acquiring bank accounts through which
counterfeit checks were later funneled. Mackvandi an al so

admtted at trial that he thought he and Dadi were using other

peopl e’ s noney w thout their know edge or consent. And Dadi



recei ved nost of the profits fromthe transactions involving the
counterfeit checks.
In sone situations, circunstantial evidence is sufficient to

support a finding of fraudulent intent. See Cowe v. Henry, 115

F.3d 294, 297 (5th Gr. 1997); see also United States v. Ryan

213 F.3d 347, 350 (7th Gr. 2000) (“Intent to defraud can be
proven by circunstantial evidence and by inferences drawn from
the schene itself.”). *“Fraudulent intent may be found from
circunstantial evidence that one party arranged matters with

anot her party in such a way as would facilitate the conmm ssion of
fraud, especially where the evidence further shows that the first
party gai ned noney or advantage at the expense of the second.”
Crowe, 115 F.3d at 297. Viewing the evidence in the |Iight nost
favorable to the verdict, we find that the circunstanti al
evidence available in this case is nore than sufficient to
support an inference that Dadi was guilty of the § 371
conspiracy.

Dadi next argues that there was insufficient evidence to
show specific intent to defraud a bank or that he voluntarily
participated in an agreenent to defraud a bank. Under 18 U S.C
8§ 1344, the governnent nust prove beyond a reasonabl e doubt that
t he defendant “knowi ng[ly] execute[d] or attenpt[ed] to execute a
schene or artifice (1) to defraud a financial institution; or (2)

to obtain any property owned by, or under the custody or control



of, a financial institution, by neans of false or fraudul ent
pretenses, representations or prom ses.” Canpbell, 64 F.3d at
975.

The bank fraud charge is prem sed on the $95, 728 check t hat
was deposited in the account of Stella Reyes at the Texas
Comrerce Bank. Dadi argues that because Mackvandi an and Yvette
Reyes testified that they never agreed with Dadi to defraud a
bank, and because there was no proof that Dadi knew the $95, 728
check was counterfeit, there was insufficient evidence of bank
fraud. These assertions do nothing to explain what Dadi thought
he was doi ng when he deposited a $95, 728 Sout hern Pol ymer check
he clains he didn’'t know was counterfeit, into the bank account
of a deceased woman, and |ater withdrew funds fromthat account.
This evidence is sufficient to persuade a reasonable jury of
Dadi’s quilt.

Dadi al so disputes the sufficiency of the evidence to
support the aiding and abetting charges. To convict under 18
US C 8§ 1957, the governnent nmust prove that “the defendant
“knowi ngly engage[d] or attenpt[ed] to engage in a nonetary
transaction in crimnally derived property that is of a val ue
greater than $10,000 and is derived from specified unl awf ul

activity.”” United States v. Dupre, 117 F.3d 810, 821 (5th G

1997) (citing 18 U.S.C. § 1957(a)). To prove that a defendant

al ded and abetted the conmmi ssion of a crimnal offense, the
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gover nnent nust show that the defendant intentionally associated
with, and participated in, the crimnal venture and acted to make

t he venture succeed. See United States v. Beuttenmuller, 29 F.3d

973, 981 (5th Gr. 1994).

Most of the counts at issue involve banking transactions by
Mackvandi an. Because Mackvandian is inplicated as a
counterfeiter and as a participant in this schene, Dadi argues
that —to the extent that Mackvandian’s testinony inplicated
Dadi — Mackvandi an’s testinony is not credible. This assertion is
unavai ling on appeal. The credibility of witnesses is a matter

for the jury and its determ nations denmand deference. See United

States v. Meshack, 225 F.3d 556, 567 n.6 (5th Cr. 2000).

Dadi al so argues that the only evidence against himis his
famlial relationships with Homa Dadi, Yvette, Yvonne and Stell a.
However, Dadi is asking this court to ignore persuasive evidence
that he assisted others in procuring bank accounts for the
pur pose of depositing and wi thdraw ng funds from counterfeit
checks. The evidence viewed in the light nost favorable to the
verdi ct appears to support an inference that the el enents of the
ai ding and abetting charge were present.

I11.The Organi zer/ Leader Enhancenent
This court reviews a district court’s finding that a

defendant is an organi zer or |eader for clear error. See United

States v. Ronning, 47 F.3d 710, 711 (5th Cr. 1995); United
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States v. Liu, 960 F.2d 449, 456 (5th Gr. 1992). As long as the

sentencing court’s finding on a sentencing factor is plausible in
light of the record read as a whole, a factual finding is not

clearly erroneous. See United States v. Valencia, 44 F.3d 269,

272 (5th Gr. 1995). Absent sone evidence of clear error, this
court nust affirmthe district court’s finding, “even [if] the
district court failed to specifically articulate a factual basis
for its determnation.” Valencia, 44 F.3d at 273.

The district court concluded that Dadi was an organi zer or
| eader, and therefore added four levels to his base offense
I evel. Under the Sentencing Cuidelines, a court nmay increase a
def endant’ s conspiracy offense |evel by four levels “[i]f the
def endant was an organi zer or |leader of a crimnal activity that
i nvol ved five or nore participants or was ot herw se extensive.”
U S S G § 3Bl 1(a).

Dadi argues that this enhancenent is inapplicable because
there was no proof that he controlled or influenced anyone
involved in the offense.® The PSR recomended the enhancenent
based, Dadi contends, sinply on the fact that Dadi suggested to

the others that they conmt the offense—a fact that is not

Dadi cites two cases in which a court of appeals reversed
t he deci sion applying the enhancenent because there was no proof
t hat the defendant exercised control over the others involved.
United States v. Miustread, 42 F.3d 1097, 1104-05 (7th Cr. 1994);
United States v. Sostre, 967 F.2d 728, 733 (1st Cr. 1992).
These cases are in other circuits and are factually

di sti ngui shabl e.
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sufficient to establish that he exercised control or influence
over the others. Even if he was a major participant in the
of fense, he argues, this is still not enough to justify the
enhancenent absent sonme show ng of control or influence. See

United States v. Castellone, 985 F.2d 21, 26 (1st G r. 1993);

United States v. Sostre, 967 F.2d 728, 733 (1st Cr. 1992);

United States v. Litchfield, 959 F.2d 1514, 1522-23 (10th G

1992). W find, however, that the conclusion that Dadi is an
organi zer or |leader is plausible in light of the record.

Dadi al so contends that the offense did not involve five or
nmore partici pants—another factor required to justify the

enhancenent . Dadi cites United States v. Ml oof, 205 F.3d 819,

830 (5th G r. 2000), for the proposition that failure to find
that each of the people identified was crimnally responsible
requires reversal of the application of the enhancenent.

However, Mal oof al so nakes clear that the additional participants
need not have been convicted of the offense. See id. Dadi
offers nothing to refute the PSR finding that he was an

organi zer, and that Mackvandi an, Yvette Reyes, and Yvonne Reyes,
Homa Dadi, Naser Khayanbashi and M ke Maharaj were involved in
the schene. Wile the evidence on the involvenment of the latter
three is weaker than the evidence of the invol venent of

Mackvandi an and the Reyes sisters, that—w thout nore—is

13



insufficient to support a finding of clear error.®

Dadi further argues that he could not have been an organi zer
or | eader because he did not receive a larger share of the
profits than the other codefendants. Dadi bases this concl usion
on the fact that the total |oss was found to be $807, 100, and
Dadi received only $102,500. That Dadi received “only” $102, 500
does little for his argunent that he was not an organi zer or
| eader, and he does not advance any argunent that another schene
participant received a greater share of the profits.

G ven Dadi’'s weak attacks on the district court finding that
he was an organi zer or |eader, and the wealth of evidence from
whi ch such a finding could be inferred, we see no reason to
disturb this sentence. It is entirely plausible that—based on
t he evidence viewed as a whol e—a court could conclude that Dadi
was an organi zer or | eader.

| V. Foreseeability of Loss fromthe Khayanbashi Checks

The district court found that the anmount of the |oss
attributable to Dadi was $807,100. Had the Khayanmbashi checks
been excluded, the total |loss attributable to Dadi woul d have

been $95, 728. Thus, wi thout the Khayanmbashi checks, Dadi’s base

®In addition, the Guideline is applicable to schenes
i nvol ving fewer than five participants if the schenme “was
ot herw se extensive.” U S S. G § 3Bl.1(a). The plausibility of
the invol venent of five or nore participants is therefore
buttressed by the clear plausibility that a court could find the
schene to be “otherw se extensive.”
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of fense | evel woul d have been increased—at nost—by only one
| evel (instead of four) under the relevant Sentencing Guideli nes.
See U S.S.G 88 2S1.2(b)(2); 2S1.1(b)(2)(B)."

The | osses to be considered were attributed to the $53, 000
Yazdanpanah check, the $95, 728 Sout hern Pol yner check (deposited
into Stella Reyes’ account) and the forged G Il man checks for
$130, 000, $77,650, $125,000, $75,750, and $249,972. Al these
checks were deposited into one of Khayanmbashi’s accounts
(Sout hwest G|, N&M Petrochem cal or his personal account at the
VWallis State Bank). Dadi argues that, even if the evidence was
sufficient to convict him the trial court erred in attributing
to himthe six checks deposited i nto Khayanbashi’s accounts.

In order to find a defendant accountable for a co-
conspirator’s acts, the trial court nust expressly find that the

acts were reasonably foreseeable to the defendant. See United

States v. Evbuomwan, 992 F.2d 70, 74 (5th Gr. 1993) (to hold a

def endant accountable for |osses arising froma check fraud
schene, the schene nust be within the scope of the conspiracy and

the | osses nust be foreseeable); United States v. Studley, 47

F.3d 569, 574 (2d Cr. 1995) (for a defendant to be sentenced

"The Q@uidelines provide for a one-level increase if the |oss
exceeds $100,000. If it had excluded the Khayanbashi checks, the
district court may have decided to include other checks
attributable to Dadi that it did not consider at sentencing.

Dadi concedes that such a calculation could have led to the
conclusion that Dadi profited by $102,500 fromcounterfeit checks
totaling $198, 728.
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based on the acts of a co-conspirator, “a district court nust
make a particularized finding as to whether the activity was
foreseeable to the defendant.”).

Dadi contends that only the $95, 728 check shoul d be
attributed to himbecause the other checks were presented for
deposit into Khayanbashi’s accounts—sonet hi ng not reasonably
foreseeable to Dadi. Dadi’s contention is based on the thesis
that there was no connection between hi mand Khayanbashi asi de
fromthe fact that Dadi “allegedly” referred Khayanbashi to the
VWallis State Bank. The governnent did not establish, Dadi
argues, that there was an agreenent between Dadi and Khayanbashi,
that—even if there were such an agreenent—the Khayanbash
checks were within the scope of that agreenent, or that the

checks were reasonably foreseeable to him But see United States

V. Sneed, 63 F.3d 381, 389-90 (5th Cr. 1995)(sufficient evidence
of noney | aundering where the schene was defendant’s idea and
def endant profited).

The governnent argues that the record supports the
foreseeability of these losses, citing the facts that (1)
Patricia Mackvandi an (Mackvandi an’s wife) issued a $30, 000 check
payable to Dadi from an account into which Mackvandi an deposited
a Khayanbashi check; (2) the handwiting on a G Il mn Properties
counterfeit check—deposited into Khayanbashi’s Wallis State Bank

account —resenbl ed that on other checks prepared by Dadi; and (3)

16



the ot her checks involved Mke Maharaj, the “nysterious” man with
whom Dadi dealt in counterfeit checks, according to Mackvandi an’s
testinony. The governnent notes that a “common denom nator” in
the transactions involving these checks was M ke Maharaj. Al so,
t he governnent argues that the trial testinony traces the
proceeds of all these checks back to Dadi.

Dadi argues that, because the anmount of the | oss was not
reasonably foreseeable to him the trial court erred in

attributing that anount to him See United States v. Scurl ock,

52 F.3d 531, 539 (5th Cr. 1995) (noting that defendants are only
responsi ble for the amount of | oss reasonably foreseeable to
them. But there was sufficient evidence that the | osses fromthe
Khayanbashi checks were foreseeable to Dadi; he received the
profits fromthemand was heavily involved in the entire schene.
W may reverse the factual findings of a trial court only if
there is clear error. There is no clear error if a finding is

pl ausible in light of the record as a whole; and, if a nonetary
loss is involved, the trial court need not determ ne the anount

of the loss with precision. See United States v. Hunphrey, 104

F.3d 65, 71 (5th Gr. 1997). W therefore do not see any clear
error in the trial court’s findings.
V. Appl i cati on of the Money Laundering Quideline
Dadi argues that the district court erred in its application

of the Sentencing Guidelines by failing to apply the nore | eni ent
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fraud guidelines instead of the noney | aundering guideline. Dadi

finds his strongest support fromUnited States v. Smth, a Third

Circuit opinion in which that court determned that the initial
choi ce of sentencing guideline should be governed by a

“heartl and” anal ysis: whether the offense is outside the

heartl and of the conduct normally punished using a particul ar
guideline. 186 F.3d 290, 297-300 (3d Gr. 1999). Dadi argues

t hat the noney | aundering guidelines, US. S.G 8§ 2S1.1 and
2S51.2, are intended to apply to |l arge scal e drug and organi zed
crime enterprises that |aunder |arge anmounts of noney—not
“sinple fraud cases.” A district court’s choice of a Sentencing
Quideline is a matter of |aw, and therefore the decision is
subject to de novo review. See Smth, 186 F.3d at 297; see al so

United States v. Franklin, 148 F.3d 451, 459 (5th Gr. 1998).

Here, the district court was required to group the fraud and
nmoney | aunderi ng of fenses because those crines involved multiple
of fenses that were |inked by a common illegal objective. See

United States v. Leonard, 61 F.3d 1181, 1185 (5th G r. 1995)

(noting that 8§ 3D1.2(d) explicitly provides for grouping of

of fenses covered by the fraud and noney | aundering gui del i nes).
Further, the district court properly inposed a sentence under the
nmoney | aunderi ng gui deline, which produced the higher offense
level. See id. The district court did not err in this

application of the guidelines.

18



Dadi correctly notes that a court is authorized to depart
downward if the offense falls outside the “heartland” of the
conduct for which a Sentencing Quideline was i ntended. Dadi
argues that departure from noney | aundering and use of the nore
I enient fraud guideline as a guide is appropriate here. He cites

our decision in United States v. Hemm ngson, in which we held

that the district court did not err in applying the fraud
gui del i ne where the noney | aundering offenses did not fall within
the heartland of the noney |aundering guideline. 157 F.3d 347,

361-63 (5th Gr. 1998). And in United States v. Bart, a Texas

district court used the fraud guideline as a guide for its
downward departure fromthe noney | aundering guideline. 973

F. Supp. 691, 695-96 (WD. Tex. 1997). The court determ ned—
based on the | egislative history of the noney | aundering
statutes—that the guideline was targeted at “large scale drug
and organi zed crine enterprises |aundering | arge anounts of
money.” 973 F. Supp. at 696. Dadi clains further support from
cases in which the noney | aundering statutes were deened

i nappl i cabl e because the noney | aundering was incidental to the
underlying offense; the underlying offense in this case, Dadi

asserts, is bank fraud. See United States v. Threadqgill, 172

F.3d 357, 377-78 (5th Cr. 1999), cert. denied, 120 S.C. 172

(1999); Smith, 186 F.3d at 299.

The cited cases, while interesting, are clearly inapplicable
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here. They di scuss when a downward departure is perm ssible,

i.e., when a reviewing court will decline to interfere with a
district court’s decision to depart. But that invokes an
entirely different standard fromthe one applied when a district
court declines to depart downward. Because the district court
here made no m stake about whether it was permtted to depart
downward, we | eave the sentence intact.

A decision not to depart downward is not subject to review

inthis circuit. See Leonard, 61 F.3d at 1185. In United States

v. Powers, 168 F.3d 741 (5th Cr. 1999), this court declined to
invalidate a refusal to depart downward absent a district court
m sunder st andi ng of the law. Thus, unless the refusal to depart
“I's prem sed upon the [sentencing] court’s m staken assunption

that the Guidelines do not permt such a departure,” we have no
jurisdiction to review the sentence. 1d. at 753 (citing United

States v. Palner, 122 F.3d 215, 222 (5th CGr. 1997)). Here,

there was no such erroneous belief, and therefore the choice not

to depart downward is not subject to our review.?

8cven if we were to conclude that the district court
m sapplied the noney | aundering guideline, the error would
arguably be harmess. If the district court had applied the fraud
guideline, the total offense | evel would have been 23, and Dadi
woul d have been subject to an inprisonnent range of 70 to 87
mont hs (whi ch woul d aut horize the 84 nonths to which he was
sentenced). However, under that analysis we would have to
address Dadi’s argunent that, although his 84-nonth sentence is
within that range (but at the high end), that sentence woul d have
been at the I ow end of the range the court would apply under the
nmoney | aundering guidelines. See United States v. Tello, 9 F. 3d
1119, 1131 (5th Gr. 1993).
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We also note that—unlike in Smith—Dadi’s case invol ves
violations that fall within the heartland of a violation of §
1957. In Smth, the defendants were involved in an
enbezzl enent/ ki ckback schene, for which noney | aundering was
i ncidental, and for which the noney | aundering gui deline was
i nappropriate. 186 F.3d at 300. The defendant in Powers argued
agai nst this reasoning—claimng, |ike Dadi, that the court
shoul d have departed downward because his conduct fell outside
the heartland of offenses intended to be the object of the
guideline. 168 F.3d at 753. That argunent did not work for
Powers, and it does not work here.

VI . The Failure to Apply the Enhancenent
for an O fense Commtted while on Rel ease

The governnent, in a cross-appeal, asserts that the district
court should have adjusted Dadi’s offense | evel under the
authority of 18 U . S.C. 8 3147, which provides for a sentencing
enhancenent for offenses commtted while on rel ease on another
charge. The Sentencing Guidelines inplenent this statutory
provision through 8 2J1.7. Under that section:

| f an enhancenent under 18 U.S.C. § 3147 applies, add 3

levels to the offense level for the offense commtted while

on release as if this section were a specific offense
characteristic contained in the offense guideline for the

of fense commtted while on rel ease.
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That Dadi commtted this offense while on rel ease on anot her
federal charge is not controverted.

First, we address Dadi’s argunent that the cross-appeal
shoul d be dism ssed because it was not approved by an appropriate
authority. Dadi argues that application of this enhancenent is
i nper m ssi bl e because the governnent failed to show that it
secured personal approval of the Attorney Ceneral, the Solicitor
Ceneral or a Deputy Solicitor CGeneral designated by the Solicitor
Ceneral for this purpose. Therefore, he argues that we nust

dism ss the cross-appeal. See United States v. Thi bodeaux, 211

F.3d 910 (5th G r. 2000) (dismssing the governnent’s appea
because the governnent had failed to brief or include in the
record proof that it had received authority to appeal). In

Thi bodeaux, we held that the governnent’s appeal of a sentence
was subject to dism ssal, absent evidence that it ever received
approval to pursue the appeal. 211 F.3d at 912. Here, the
gover nnent has provided the required proof as an attachnent to
its reply brief. Gov. Reply Br. App. B. The fact that the

gover nnent has now denonstrated the requisite perm ssion cures

this defect and we will not dism ss the cross-appeal on these
gr ounds.
The cross-appeal does fail, however, for |ack of adequate

notice to Dadi that he would be subject to this enhancenent. The

gover nnment concedes that this enhancenent can only be inposed
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after sufficient notice has been given to the defendant by either
the governnent or the court. Notice nust be given at the tinme of
the defendant’s release fromcustody in order to be deened
sufficient. The governnent contends that Dadi was given notice
on August 26, 1996, when he was rel eased fromcustody to await
the designation of a facility in which to serve his sentence on
another crimnal charge. But the governnent failed to offer any
evidence of this. The governnent al so argues that the forma
notice it issued on June 23, 1999 was sufficient, because Dadi
had the opportunity to object to the enhancenent.

But such notice is clearly insufficient. This circuit held

in United States v. Onick that failure by the rel easing judge to

gi ve the defendant notice of the 8 3147 enhancenent bars the
sentencing judge fromapplying it later. 889 F.2d 1425, 1433-34
(5th Gr. 1989). The governnent did not file its notice of
intent to enhance Dadi’s sentence until nore than a nonth after
the PSR was initially disclosed to counsel, and 19 days after the
deadline for filing objections had passed. There is no support
in the record for the belief that Dadi was advi sed about the
possi bl e enhancenent when he was sentenced on the previous
char ge.

The governnent relies on an Eleventh Crcuit case to assert

that notice was adequate. In United States v. Bozza, 132 F. 3d

659, 661 (11th Cr. 1998), the court concluded that notice of the
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8§ 2J1.7 enhancenent did not have to be given prior to the guilty
plea. But in that case, as Dadi correctly points out, the court
noted a conflict wwth this circuit, because we had held that it
was error not to informthe defendant of the enhancenent prior to

his guilty plea. See id.; United States v. Pierce, 5 F.3d 791,

793-94 (5th Cr. 1993).° More inportant, the defendant in Bozza
had recei ved notice upon release for the prior conviction. See
id. The governnment can point to nothing in the record to show
that Dadi received such notice upon his release. Therefore, the
district court’s decision not to apply the enhancenent under 8§
3147 will stand.?°

VI . CONCLUSI ON

°n Pierce, the error was consi dered harml ess because the
sentence actually inposed was | ess severe than the maxi num
sentence the defendant woul d have recei ved w thout the
enhancenent. 5 F.3d at 793-94. Here, the error would not be
simlarly harnl ess.

“Because application of the enhancenent fails for |ack of
notice, we need not address the issue on which the district court
based its decision: that applying both the crimnal history
poi nts and the enhancenent woul d be i nperm ssible double counting
(two upward adjustnents for the sane conduct). 1In United States
v. Franklin, however, this court held that “double counting is
legitimate where a single act is relevant to two di nensi ons of
the Guideline analysis.” 148 F.3d 451, 461-62 (5th G r. 1998)
(quoting United States v. Kings, 981 F.2d 790, 796 (5th Gr.
1993). As this circuit noted in Kings, “The offense |evel
represents a judgnent as to the wongful ness of a particul ar act.
The crimnal history category principally estimtes the
I'i kelihood of recidivism” 981 F.2d at 796 (quoting United
States v. Canpbell, 967 F.2d 20, 24 (2d Cr. 1992). Thus, the
two adjustnents were relevant to two different dinensions, and
therefore arguably not inperm ssible double counting. However,
we need not reach this issue today.
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For the foregoing reasons, we AFFIRM the decision of the

district court.
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