REVI SED, JANUARY 28, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20757

VOTI NG | NTEGRI TY PRQIECT, INC., ET AL,
Pl aintiffs-Appellants,
VERSUS

ELTON BOMER,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

January 17, 2000

Before DAVIS, JONES, and MAG LLY Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiffs, Voting Integrity Project, |Inc. and several
i ndi vidual Texas registered voters (“VIP"), appeal the district
court’s order denying their notion for summary judgnent and
granting defendant’s cross notion for summary judgnent. VI P
contends that three sections of the Texas Election Code, which
permt unrestricted early voting in federal elections, are
preenpted by federal election statutes that require that the

“election” of nenbers of Congress and presidential electors occur
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on federal election day. Because the election of federal officials
in Texas is not decided until Texas voters go to the polls on
federal election day, we conclude that the Texas early voting
schene is not inconsistent with federal election |aws.

| .

VIP filed this declaratory judgnent action against Elton
Boner, the Texas Secretary of State (“the State”). VIP challenges
Tex. Elec. Code 88 81.001, 82.005, and 85.001 (“the Texas Early
Voting statutes”), which allow voting to begin in Texas federa
el ections seventeen days before federal election day. Unl i ke
traditional “absentee” voting statutes, the Texas Early Voting
statutes do not require the voter to give any reason to vote early;
the voter has the unrestricted right to vote early. Specifically,
VIP contends that these statutes violate 2 US.C 88 1, 7 and 3
US C 81, which establish the Tuesday after the first Monday in
Novenber as the day for the election of federal representatives,
senators, and presidential electors throughout the United States.

The parties filed cross-notions for summary judgnent. The
district court found no conflict between Texas and federal |aw and
granted sunmary judgnent in favor of the State. VIP now appeals.

1.
We review the granting and denial of sunmary judgnment by the

district court de novo. Bodenhei ner v. PPG Industries, Inc., 5

F.3d 955, 956 (5'" Cir. 1993); Mdzeke v. Int’l. Paper Co., 856 F.2d

722, 724 (5" Cir. 1988). W reviewthe district court’s denial of
a permanent injunction for abuse of discretion. Peaches

Entertai nnent Corp. v. Entertainnent Repertoire Assocs., lInc., 62




F.3d 690, 693 (5'" Gr. 1995).
L1l
A
The El ections C ause of the United States Constitution, Art.
|, 84, cl.1, gives states the responsibility for establishing the
time, place, and manner of hol di ng congressi onal el ections, unless

Congress acts to preenpt state choices.? Foster v. Love, 522 U S

67, 68, 118 S.Ct. 464, 466, 139 L.Ed.2d 369 (1997). States “are
given . . . a wde discretion in the fornulation of a system for
the choice by the people of representatives in Congress.” U.S. v.
dassic, 313 U S 299, 311, 61 S. . 1031, 1035, 85 L.Ed. 1368
(1941). Thus, a state’s discretion and flexibility in establishing
the tinme, place and manner of electing its federal representatives
has only one limtation: the state systemcannot directly conflict
with federal election |laws on the subject.

VIP contends that the Texas Early Voting statutes directly
conflict wwth the federal election statutes establishing a single
el ection day. 2 US C 87 provides that the “Tuesday next after
the 1% Monday in Novenber, in every even nunbered year, is
established as the day for the election, in each of the States

of the United States, of Representatives and Del egates to the

Congress . . . .” Titles 2 US.C. 81and 3 US.C. §1provide the

*The Times, Places and Manner of holding Elections for Senators
and Representatives, shall be prescribed in each State by the
Legi sl ature thereof; but the Congress may at any tine by Law make
or alter such Regul ations, except as to the Places of choosing
Senators. U S. Const., Art. |, 8 4, cl. 1.
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sane rule for electing Senators and presidential electors,
respectively.

VIP contends that the federal statutes, by establishing “the
day for the election,” contenplate that the entire election,
including all voting, wll occur that day. 2 U S. C 8§ 7(enphasis
added). They argue that “election” is synonynous with voting.

In Foster, the Suprene Court considered whether Louisiana's
“open primary” statute conflicted with federal election statutes.
522 U.S. at 70, 118 S. . at 467. Under Louisiana |law, an open
primary was held for congressional offices in October. [d. All
candi dates, regardl ess of party, appeared on the sane ballot. [|d.
| f any candi date received a mgjority of votes in the primary, he or
she was considered “el ected” wthout any further action on federal
election day. 1d. The Court held that Louisiana s open primry
systemconflicted with federal el ection statutes because the “fi nal
sel ection” of candi dates could be (and often was)® “concl uded as a
matter of |aw before the federal election day, with no act in |aw
or in fact to take place on the date chosen by Congress . ”
Id. at 72, 118 S.Ct. at 467 (enphasis added).

Foster is instructive on the the neaning of “election.” 522
U S at 68, 118 S.Ct. at 466. The Court observed first that the
term*“election” in federal election statutes “plainly refer[s] to

t he combi ned actions of voters and officials neant to make a fi nal

3Si nce the adoption of the open primary systemin 1978, eighty
percent of Loui siana’s contested congressional el ections ended with
the open primary, wthout any voting on federal election day.
Foster, 118 S. . at 467.



selection of an officeholder.” 1d. at 71, 118 S.C. at 467. |In
stri king down Louisiana s open primary statute, the Suprene Court
held only that el ections nust not be “consunmated” before federal
el ection day. 1d. at 72, n.4, 118 S.Ct. at 468.

Wth this background we turn to the chall enged Texas system
Texas allows voting to begin early--seventeen days before federal
el ection day. But the polls are open on federal election day and
nmost voters cast their ballots that day. No election results are
released until the votes are tabul ated on federal election day.

Because the election of federal representatives in Texas is
not deci ded or “consunmat ed” before federal el ection day, the Texas
schenme is not inconsistent with the federal election statutes as
interpreted by the court in Foster.

VI P argues, however, that Foster does not control this case
because Foster was not concerned with voting that began too early
but rather with voting that ended too early, and its definition of
“election” was devised to resolve that dispute. For the reasons
that follow, we conclude that the Court would not alter its
definition of “election” torequire that states begin their federal
el ection on federal election day.

First, the plain | anguage of the statute does not require al
voting to occur on federal election day. All the statute requires
is that the election be held that day. Foster teaches us that
“election” neans “the conbined actions of voters and officials
meant to nmake a final selection of an office holder.” 522 U S at

71, 118 S.Ct. at 467. Allow ng sone voters to cast votes before



el ection day does not contravene the federal election statutes
because the final selection is not nmade before the federal el ection
day. Second, this conclusion is consistent wth the Suprene
Court’s refusal to give a hyper-technical neaning to “election”
and its refusal to “[pare] the term‘election’” in 8 7 dow to the
definitional bone . . . .” Id. at 72, 118 S.Ct. at 467. W are
satisfied that our conclusion is consistent wwth a plain, conmobn
sense readi ng of the |anguage of 8§ 7, the same approach the Court
followed in Foster to interpret the statute.

Third, the Court in Foster recognized that sone acts
pertaining to the el ection of federal officials wuld be perforned
on days other than the federal election day in violation of § 7:

While true that there is room for argunent
about just what may constitute the final act
of selection within the neaning of the |aw,
our decision does not turn on any nicety in
isolating precisely what acts a State nust
cause to be done on federal election day (and
not before it) in order to satisfy the
statute. Wthout paring the term "el ection”
in 8 7 dowmn to the definitional bone, it is
enough to resolve this case to say that a
contested selection of candidates for a
congressional office that is concluded as a
matter of |aw before the federal el ection day
clearly violates § 7.

Id. (enphasis added).

We read the above | anguage as a clear signal that contrary to
VIP s argunent, sone acts associated with the election nmay be
conducted before the federal election day w thout violating the
federal election statutes.

Further, we cannot logically hold that Texas’ system of
unrestricted advanced voting violates federal |aw w thout also
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finding that absentee balloting--which occurs in every state--
viol ates federal |aw

We do not believe that Congress woul d have all owed absentee
ball oting to occur under state laws if it attached the neaning to
the federal election day statutes urged by VIP. More than a
century ago, sone states began to allow absentee voting, and al
states currently provide for it in sonme form Edward B. Moreton

Jr., Voting by Mail, 58 S.Cal. L. Rev. 1261, 1261-62 (1985); yet

Congress has taken no action to curb this established practice. W
are unable to read the federal election day statutes in a manner
that would prohibit such a universal, |ongstanding practice of
whi ch Congress was obviously wel|l aware.

More recent legislation buttresses our conclusion that
Congress | ooks with favor on absentee voting. Congress has enacted
at least three statutes authorizing absentee balloting before
election day.* In the Voting Rights Act Anmendnents of 1970, 42
U S. C § 1973aa-1, Congress enphasi zed the inportance of access to
vot i ng:

(a) The Congress hereby finds that the . .

| ack of sufficient opportunities for absentee
registration and absentee balloting in
presidential elections (1) denies or abridges

the inherent constitutional right of citizens
to vote for their President and Vi ce-President

Further, Congress has not only acknow edged but required

“The Voting R ghts Act Amendnments of 1970, 42 U.S.C. § 1973aa-1;
the 1984 Voting Accessibility for the Elderly and Handi capped Act,
42 U. S.C. 8§ 1973ee et seq; and the Unifornmed and Overseas Citizens
Absent ee Voting Act of 1986, 42 U . S.C. 8§ 1973ff et seq.
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absentee voting in certain circunstances. Sections 1973aa-1
(d),(e), (f) of the Voting R ghts Act Anendnents of 1970 require
that citizens be allowed to vote by absentee ballot in Presidential
el ections on or before the day of the election.® Title 42 U S.C
8§ 1973ee-3(c) requires the chief election officer of each state to
“provide public notice, calculated to reach el derly and handi capped
voters, of . . . the procedures for voting by absentee ball ot

"  The Uniformed and Overseas Citizens Absentee Voting Act (the
“UCCAVA"), 42 U.S.C. § 1973ff-1, requires states to accept absentee
ball ots in federal elections fromcertain voters: “each State shal
- (1) permt absent uniforned services voters and overseas voters
to use absentee registration procedures and to vote by absentee
ballot in general, special, primary, and runoff elections for
Federal office . ”

B
Finally, we cannot conceive that Congress i ntended t he federal

el ection day statutes to have the effect of inpeding citizens in
exercising their right to vote. The legislative history of the
statutes reflects Congress’s concern that citizens be able to
exercise their right to vote. See CONG G.OBE, 42d Cong., 2d Sess.
3407- 3408 (1872). Al so, the Texas early voting system does not

foster either of the primary evils identified by Congress as

[Elach State shall provide by law for the casting of absentee
ballots for the choice of electors for President and Vice
President...by all duly qualified residents of such State who may
be absent fromtheir election district...on the day such el ection
is held....” 42 U.S.C 8§ 1973aa-1(d).
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reasons for passing the federal statutes: “distortion of the voting
process threatened when the results of an early federal electionin
one State can influence later voting in other States, and . . . the
burden on citizens forced to turn out on two different election
days to nmake final selections of federal officers in presidential
el ection years . .” Foster, 522 U S. at 73, 118 S.Ct. at 468.
The chal | enged Texas statutes encourage voting by providing Texas
voters with nore opportunities to vote. Also, Texas |aw makes it
illegal for election officers toreveal any election results before
the polls close on election day. Tex. Elec. Code 88 61.007 &
81. 002.

In short, the Texas Early Voting statutes further the
i nportant federal objective of reducing the burden on citizens to
exercise their right to vote by allowwng themto vote at a tine
convenient to them wthout thwarting other federal concerns.

| V.

For the above reasons, we conclude that Sections 81.001,
82. 005, and 85.001 of the Texas El ecti on Code are not preenpted by
federal law. W therefore affirmthe order of the district court.

AFFI RVED.



